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Tax  Court  of  the  United  States 
Docket  No.  57441 

ESTATE  OF  GRACE  N.  WILLIAMS  (Deceased), 
RALPH  E.  WILLIAMS,  Executor, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

10/1/56,  assigned  to  Judge  LeMire,  recalled  to  duty. 

DOCKET  ENTRIES 
1955 

Apr.  18 — Petition  received  and  filed.  Taxpayer  no- 
tified. Fee  paid. 

Apr.  19 — Copy  of  Petition  served  on  General 
Counsel. 

Apr.  18 — Request  for  Circuit  hearing  in  Portland, 
Oregon,  filed  by  taxpayer.  4/21/55, 
granted. 

June    2 — Answer  filed  by  General  Counsel. 

June    8 — Copy  of  Answer  served  on  taxpayer,  Port- 
land. 
1956 

Feb.  17— Hearing  set  April  30,  1956,  Portland, 
Oregon. 

May  4 — Hearing  had  before  Judge  LeMire  on  the 
merits.  Stipulation  of  Facts  filed  at  hear- 
ing. Petitioner's  Brief,  6/18/56;  Respond- 
ent's Brief,  7/18/56;  Petitioner's  Reply 
Brief,  8/7/56. 
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1956 

^,U^y  29— Transcript  of  Hearing  4/30/56,  5/4/56, 
filed. 

June  15 — Motion  for  extension  of  15  days  to  file 
Brief  filed  by  Petitioner.  6/18/56,  granted. 

July    5 — Brief  filed  by  Petitioner.  7/5/56,  served. 

Aug.  2 — Brief  filed  by  Respondent.  Copy  served 
8/3/56. 

Aug.  16— Petitioner's  Brief  in  Reply  filed.  8/17/56, 
served. 

Oct.  29 — Memorandum  Findings  of  Fact  and  Opin- 
ion filed.  LeMire,  J.  Decision  will  be  en- 
tered under  Rule  50.  Served  10/29/56. 

Dec.  11 — Agreed  computation  filed. 

Dec.  12 — Decision  entered,  Judge  LeMire.  Served 
12/13/56. 

1957 

Mar.  7— Bond  in  the  amount  of  $21,500.00  ap- 
proved and  ordered  filed. 

Mar.  7 — Petition  for  review  with  Affidavit  of 
Service  of  Notice  of  Filing  Petition  for 
Review  and  Designation  filed,  by  Peti- 
tioner. (Ninth  Circuit.) 

Mar.  7 — Designation  of  Contents  of  Record  on  Re- 
view filed  by  Petitioner. 

Mar.  14 — Designation  of  Additional  Portions  of 
Record  on  Review  filed  by  General  Coun- 
sel. Statement  of  Service  thereon. 
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The  Tax  Court  of  the  United  States 
Docket  No.  57441 

ESTATE  OF  GRACE  N.  WILLIAMS  (Deceased), 
RALPH  E.  WILLIAMS,  Executor, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  ])etitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  InteiTial  Revenue  in  his  notice  of 
deficiency  (Symbol  A:R:90D:ENH)  dated  Febru- 
ary 3,  1955,  and  as  a  basis  of  its  proceeding  alleges 
as  follows: 

1.  The  petitioner  is  the  duly  qualified  and  acting 
executor  of  the  Estate  of  Grace  N.  Williams,  de- 
ceased August  20,  1954,  under  letters  testamentary 
issued  by  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah,  Department  of  Pro- 
bate, on  September  29,  1954;  a  certified  copy  of  the 
said  letters  testamentary  is  attached  to  this  petition 
as  Exhibit  "A."  The  address  of  the  petitioner 
herein,  Ralph  E.  Williams,  Executor  of  the  Estate 
of  Grace  N.  Williams  (deceased),  is  at  1985  South- 
west Sixth  Avenue,  in  the  City  of  Portland,  State 
of  Oregon. 
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2.  The  notice  of  deficiency  dated  February  3,  | 
1955  (a  copy  of  which  is  attached  to  this  petition  | 
and  marked  Exhibit  B),  was  mailed  to  the  peti-  | 
tioner  on  or  after  February  3,  1955.  | 

3.  The  deficiencies  and  over-assessments  as  de-  j 
termined  by  the  Commissioner  are  in  income  taxes  ; 
for  the  calendar  years  1950,  1951,  1952,  and  1953,  : 
in  the  net  amount  of  $15,118.48,  and  are  more  spe-  ; 
cifically  set  out  below: 

Calendar  year  1950,  over-assessment  $      (21.30) 

Calendar  year  1951,  deficiency 2,806.69  ! 

Calendar  year  1952,  deficiency 13,060.19  ; 

Calendar  year  1953,  over-assessment        (727.10)  j 

The  deficiencies  and  the  over-assessments  of  in- 
come taxes  in  controversy  are  listed  below:  I 

Calendar  year  1951,  deficiency $  2,806.69      j 

Calendar  year  1952,  deficiency 13,060.19      | 

Calendar  year  1953,  over-assessment        (727.10)    I 

4.  The  determination  of  income  tax  deficiencies  i 

and  over-assessments  set  forth  in  said  notice  of  de-   j 

I 

ficiency  are  based  upon  the  following  errors:  j 

(a)  The  determination  that  the  short  term  capi- 
tal loss  in  the  amount  of  $1,370.90  sustained  on  a 
debt  due  from  Ben  Hilton,  a  former  partner  of  the 
petitioner,  was  not  allowable  as  a  deduction  from 
income  of  the  year  1951  as  claimed  by  the  peti- 
tioner, or  in  the  alternative  that  such  loss  repre- 
sented a  loss  sustained  by  the  petitioner  by  reason 
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of  petitioner's  being  unable  to  collect  or  to  realize 
the  cost  basis  of  assets  distributed  to  her  in  liquida- 
tion of  a  partnership. 

(b)  The  determination  that  the  fair  market 
value  of  a  growing  crop  received  by  the  petitioner 
upon  distribution  in  liquidation  of  Eola  Hop  Farms, 
a  corporation,  during  the  year  1952,  was  $4,375.40 
and  not  $45,412.97  as  claimed  by  the  petitioner. 

((•)  The  determination  that  the  fair  market 
value  of  buildings  and  equipment  received  by  the 
petitioner  upon  distribution  in  liquidation  of  the 
assets  of  Eola  Hop  Farms,  a  corporation,  during 
ihe  year  1952,  was  $18,937.04  instead  of  $25,870.92 
as  claimed  by  the  petitioner. 

(d)  The  failure  of  the  Commissioner  to  recog- 
nize that  the  i)etitioiier's  cost  basis  for  the  deter- 
iiiinp.tion  of  gain  or  loss  on  liquidation  during  the 
yviw  1952  of  the  ]:)etitioner's  investment  in  the  capi- 
tal stock  of  Eola  Hop  Farms,  a  corporation,  was 
$71,978.60  and  the  determination  by  him  that  tlie 
cost  basis  of  the  |)etitioner-s  investment  was  $65,- 
978.60  for  the  purpose  of  such  determination. 

(e)  The  determination  that  the  petitioner  sus- 
tained a  long-term  ca])ital  loss  upon  liquidation  of 
the  Eola  Hop  Farms  during  the  year  1952  in  the 
amount  of  $51,429.05. 

(f )  I'he  determination  that  depreciation  claimed 
by  the  taxpayer  as  sustained  in  the  growing  of  hops 
fin-  sale  as  a  sole  proprietorship  during  the  period 
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from  August  1  to  December  31,  1952,  was  excessive 
in  the  amount  of  $2,348.33. 

(g)  The  determination  that  the  petitioner  did 
not  sustain  a  loss  in  the  amount  of  $43,385.90  from 
the  growing,  harvesting,  and  sale  of  hops  as  a  pro- 
prietorship during  the  year  1952,  as  claimed  by 
the  petitioner. 

(h)  The  failure  of  the  Commissioner  to  allow  to 
the  petitioner  a  deduction  from  income  of  the  year 
1951  of  that  portion  of  an  operating  loss  sustained 
from  the  growing,  harvesting,  and  sale  of  hops  dur- 
ing 1952,  not  offset  by  the  petitioner's  income  from 
other  sources  during  the  year  1952. 

(i)  The  determination  that  the  petitioner  was 
not  entitled  to  the  deduction  from  income  of  the 
year  1953  for  the  depreciated  value  of  physical 
properties  scrapped  during  the  year  1953,  and  that 
the  said  physical  properties  w^ere  without  value 
except  for  scrap  at  July  31,  1952. 

(j)  The  failure  of  the  Commissioner  to  allow 
the  petitioner  a  capital  loss  carry-over  for  the  year 
1953  represented  by  that  portion  of  the  adjusted 
cost  basis  of  the  petitioner's  investment  in  the  capi- 
tal stock  of  Eola  Farms,  a  corporation,  not  recov- 
ered upon  liquidation  of  the  corporation  and  not 
previously  deducted  from  income. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  for  this  proceeding  are  as  follows;  they 
are  based  upon  the  information  and  belief  of  peti- 
tioner. 
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(a)  The  petitioner  filed  timely  federal  income 
tax  returns  for  the  years  1950,  1951,  1952,  and  1953 
mth  the  Director  of  Internal  Revenue,  Portland, 
Oregon,  reporting  net  income  thereon  in  the 
amounts  listed  below: 

1950 $36,241.51 

1951 30,344.40 

1952  Loss (8,731.03) 

1953 9,094.27 

(b)  The  petitioner  filed  a  tentative  carry-back 
adjustment  of  an  operating  loss  from  the  calendar 
year  1952  to  the  calendar  year  1951  and  received 
refund  of  federal  income  taxes  paid  in  the  amount 
of  $2,121.24,  which  sum  is  included  with  the  Com- 
missioner's determination  of  deficiency  for  the  cal- 
endar year  1951. 

(c)  That  during  the  year  1948,  the  petitioner 
was  a  co-partner  with  Harry  L.  Hart  and  Ben  Hil- 
ton engaged  in  the  business  of  growing,  harvesting, 
and  raising  hops  under  the  name  of  Williams,  Hart, 
and  Hilton  in  Josephine  County,  Oregon ;  that  dur- 
ing June,  1948,  the  said  partnership  was  dissolved 
and  distribution  of  the  assets  of  the  partnership 
was  made  to  the  partners  thereof,  including  peti- 
tioner. 

(d)  That  the  petitioner  received  a  distribution 
of  assets  in  dissolution  of  the  Williams,  Hart  & 
Hilton  partnership  valued  at  $52,820.43;  that  the 
said  distribution  included  a  50%  interest  in  an  ac- 
count receivable  in  the  amount  of  $5,000.00  due  the 
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partnership  from  Ben  Hilton  for  withdrawals  of 
partnership  funds;  that  the  cost  basis  to  the  peti- 
tioner of  the  assets  received  by  the  said  petitioner 
from  the  said  partnership  was  $48,408.18;  that  the 
petitioner  paid  additional  federal  income  taxes  for 
the  calendar  year  1948  upon  the  smn  of  $4,412.25 
l:>ased  upon  an  audit  and  assessment  made  by  an 
agent  of  the  Bureau  of  Internal  Revenue ;  that  said 
sum  of  $4,412.25  represented  the  gain  realized  by 
the  petitioner  upon  distribution  of  a  proportionate 
share  of  the  assets  of  the  Williams,  Hart  &  Hilton 
]:)artnership  to  the  petitioner,  based  upon  a  valua- 
tion of  the  said  distribution  to  the  taxpayer  at 
$52,820.43. 

(e)  That  the  petitioner  agreed  to  and  did  accept 
a  50%  interest  in  the  account  receivable  in  the 
amount  of  $5,000.00,  due  from  Ben  Hilton  to  the 
partnership,  hereinbefore  referred  to,  upon  dissolu- 
tion of  the  partnership  and  distribution  of  the  part- 
nership assets ;  that  no  part  of  said  account  has  been 
received  by  the  petitioner  except  the  sum  of 
$1,129.10  paid  during  1949;  that  there  is  unpaid  and 
due  petitioner  from  Ben  Hilton,  the  sum  of  i 
$1,370.90;  which  sum  has  not  been  collected  or  real-  i 
ized  by  the  petitioner. 

(f)  That  Eola  Farms,  Inc.,  a  corporation,  was  | 
organized  under  the  laws  of  the  State  of  Oregon,  | 
March  1,  1951 ;  that  at  all  times  material  herein  the  i 
said  corporation  was  duly  authorized  and  licensed ; 
to  engage  in  the  business  of  growing,  harvesting, 
and  marketing  hops  in  the  County  of  Marion,  State 
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of  Oregon;  that  the  sole  assets  of  the  corporation 
at  March  1,  1951,  consisted  of  a  farm  containing  185 
acres,  more  or  less,  together  with  buildings  and 
equipment  necessary  to  enable  the  corporation  to 
carry  on  the  business  of  hop  farming,  marketing, 
and  sales;  that  all  of  the  assets  owned  by  the  cor- 
poration at  the  commencement  of  business  March  1, 
1951,  were  acquired  by  transfer  from  the  petitioner 
in  exchange  for  capital  stock  of  the  corporation; 
that  the  petitioner  was  at  all  times  material  herein 
the  owner  of  all  of  the  issued  and  outstanding- 
shares  of  capital  stock  of  the  said  corporation. 

(g)  That  the  j)etitioner's  investment  in  shares 
of  the  capital  stock  of  Eola  Farms,  Inc.,  was  repre- 
sented hy  properties  turned  over  to  the  corporation 
by  tlie  ])etitioner:  that  the  cost  basis  of  the  said 
])roperties  to  the  petitioner  for  the  purpose  of  the 
determination  of  gain  or  loss  upon  sale  or  realiza- 
tion was  $71,978.60:  that  the  petitioner's  cost  basis 
was  made  ui)  of  the  following  sums: 

Loans  to  Williams  and  Thacker 
partnership,  by  Clrace  N.  Wil- 
liams      $54,533.50 

Purchase  price  of  interest  of  L.  H. 
Thacker,  Williams  and  Thacker 
partnership    24,000.00 

Capital  account,  Grace  N.  Williams     (6,554.90) 

$71,978.60 


(h)     That,  the  entire  assets  of  Eola  Farms,  Inc., 
were  distributed  to  the  petitioner  during  July,  1952, 
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in  complete  liquidation  and  redemption  of  the  capi- 
tal stock  of  said  corporation  in  accordance  with  the 
laws  of  the  State  of  Oregon  governing  the  dissolu- 
tion of  Oregon  corporations ;  that  the  records  of  the 
corporation  reflected  the  value  of  the  capital  and 
surplus  of  the  corporation  at  $57,653.26  as  set  out 
on  the  balance  sheet  of  Eola  Farms,  Inc.,  Exhibit 
0  attached  to  this  petition  and  incorporated  herein 
by  reference. 

(i)  That  the  fair  market  value  of  the  assets  re- 
ceived by  the  petitioner  upon  liquidation  of  Eola 
Farms,  Inc.,  and  the  redemption  by  that  corporation 
of  the  shares  of  capital  stock  of  Eola  Farms,  Inc., 
owned  by  the  petitioner  was  not  less  than  $126,- 
968.36  on  the  date  that  the  said  assets  were  dis- 
tributed to  the  petitioner;  that  the  petitioner  as- 
sumed obligations  of  the  said  Eola  Farms,  Inc., 
aggregating  $54,989.62  upon  dissolution  of  the  said 
corporation ;  that  the  said  obligations  were  paid  by 
the  petitioner;  that  the  fair  market  value  of  the 
equity  received  by  the  petitioner  in  properties  dis- 
tributed by  Eola  Farms,  Inc.,  to  the  petitioner  was 
not  less  than  $71,978.60  at  the  time  the  said  dis-  I 
tribution  was  made.  r 

I; 

(j)     That  the  properties  distributed  to  the  peti-  | 

tioner  during  July,  1952,  in  exchange  for  shares  of  j: 

the  capital  stock  of  Eola  Farms,  Inc.,  owned  by  the  )* 

])etitioner  included  149.5  acres  of  land  planted  ex-  i« 

clusively  to  hops ;  that  the  crop  of  hop  vines  grow-  j^ 

ing  on  the  said  land  was  not  fully  formed  or  ma-  'j 

tiired  at  the  date  of  distribution  of  the  properties  ii 
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to  the  petitioner,  and;  that  the  said  crop  of  hops 
was  not  at  the  date  of  the  said  distribution  or  sub- 
sequently thereto  subject  to  any  contract  or  agree- 
ment of  sale  upon  maturity  and  harvest. 

(k)  That  the  expected  life  and  depreciation 
claimed  by  the  petitioner  for  properties  used  in  the 
production  and  harvest  of  hops  during-  the  years 
1952  and  1953  was  reasonable. 

(])  That  the  petitioner  did  abandon  the  grow- 
ing of  hops  on  land  received  in  liquidation  of  Eola 
Farms,  Inc.,  during  the  year  1953;  that  the  peti- 
tioTier  did  ])ul1  down  all  trellises  and  uproot  the  hop 
vines  during  that  year ;  that  the  petitioner  scrapped, 
sold,  or  retired  all  equipment  and  pro])erties  related 
to  the  growino-  of  hops  dui'ing  the  year  1953. 

Wherefore,  the  petitioner  prays  that  this  court 
ma>'  hear  the  proceeding  and  determine: 

(a)  That  the  petitioner  sustained  a  loss  upon 
a  debt  in  the  amount  of  $1,370.90  during  the  year 
1951,  or  in  the  alternative  that  said  loss  represented 
a  loss  upon  realization  of  the  petitioner's  invest- 
ment in  the  partnership  of  Williams,  Hart,  and 
Hilton. 

(b)  That  the  i)etitioner's  cost  basis  for  the  deter- 
mination of  gain  or  loss  upon  petitioner's  invest- 
ment in  Eola  Farms,  Inc.,  was  not  less  than  $71,- 
978.60. 

(c)  That  the  fair  market  value  of  properties 
received  in  liquidation  of  the  petitioner's  investment 
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in  shares  of  capital  stock  of  the  Eola  Farms,  Inc., 
was  not  less  than  $71,978.60. 

(d)  That  depreciation  claimed  by  the  petitioner 
upon  properties  used  in  the  operation  of  a  farm 
and  the  growing  and  harvesting  of  hops  during  the 
years  1952  and  1953  was  reasonable.  j 

(e)  That  the  petitioner  sustained  a  loss  upon  the  ' 
scrapping  and  retiring  of  properties  and  equipment  | 
used  in  the  growing  and  harvesting  of  hops  and  that  ! 
the  said  loss  was  deductible  from  the  petitioner's  | 
income  of  the  calendar  year  1953.  j 

(f)  That  there  is  no  deficiency  of  income  taxes  1 
due  from  petitioner  for  the  calendar  years  1951  j 
and  1952.  :j 

(g)  That  there  is  due  the  petitioner  refmids  of  : 
federal  income  taxes  for  the  calendar  years  1951  ' 
and  1953,  and  that  this  court  establish  the  amount 
of  the  said  refunds. 

/s/  JOHN  L.  FLYNN, 

/s/  BURTON  L.  COAN. 
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EXHIBIT  A 

Letters  Testamentary 
Department  of  Probate 

No.  73046 
State  of  Oregon, 
County  of  Multnomah — ss. 

To   All   Persons   to    Whom   These   Presents   Shall 
Come,  Greeting: 

Know  Y(^  That  the  Will  of  Grace  N.  Williams, 
deceased,  has  been  duly  proven  in  the  Circuit  Court 
for  the  County  aforesaid,  and  that  Ralph  E.  Wil- 
liams who  is  named  Executor  therein,  has  been  duly 
appointed  such  Executor  by  the  Court  aforesaid; 
this,  therefore,  authorizes  the  said  Ralph  E.  Wil- 
liams to  administer  the  estate  of  the  said  deceased, 
according  to  law. 

In  Testimony  Whereof,  I,  Si  Cohii,  County  Clerk 
and  Ex-Officio  Clerk  of  the  Circuit  Court,  have 
hereunto  subscribed  my  name  and  affixed  the  seal 
of  said  Court,  this  29th  day  of  Septemper,  A.D. 
1954. 

[Seal]  SI  COHN, 

County  Clerk  and  Ex-Officio 
Clerk  of  the  Circuit  Court. 

By  H.  W.  NEWTON, 
Deputy. 
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Certificate 
State  of  Oregon, 
County  of  Multnomah — ss. 

I,  Si  Cohn,  County  Clerk,  Ex-Officio  Recorder  of 
Conveyances  and  Ex-Officio  Clerk  of  the  Circuit 
Court  of  the  State  of  Oregon,  for  the  County  of 
Multnomah,  which  Court  has  exclusive  jurisdiction 
of  all  iDrobate  proceedings  in  said  County,  do  hereby 
certify  that  the  foregoing  copy  of  Letters  Testa- 
mentary has  been  compared  by  me  with  the  original, 
and  that  it  is  a  correct  transcript  therefrom,  and  of 
the  whole  of  such  original,  as  the  same  appears  of 
record  in  my  office  and  in  my  custody. 

I  further  certify  that  said  Letters  are  now  in  full 
force  and  effect. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  this  3rd 
day  of  January,  A.D.  1955. 

[Seal]  SI  COHN, 

County  Clerk, 

By  /s/  E.  HOOPER, 
Deputy. 

The  Law  Requires  That: 

Note— Inventory  and  Appraisement  must  be  filed 
within  thirty  days.  Semi-Annual  Report  between 
the  first  and  tenth  of  April  and  October.  Final  Re- 
l)ort  as  soon  as  it  is  possible  to  close  estate. 


i 
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EXHIBIT  B 
AJl:90D:ENH 

Statement 

Estate  of  Grace  N.  Williams,  Deceased 

Mr.  Ralph  E.  Williams,  Executor 

1985  Southwest  Sixth 

Portland,  Oregon 

Income  tax  liability  for  the  taxable  years  ended  December 
31,  1950;  December  31,  1951;  December  31,  1952,  and  Decem])er 
31,  1953. 

Year  Deficiency  Overassessment 

1950 $  21.30 

1951 $  2,806.69 

1952 13,060.19 

1953 727.10 

$15,866.88  $748.40 

The  determination  of  your  income  tax  liability  has  been  made 
on  the  basis  of  information  on  file  in  this  office. 

Taxable  Year  Ended  December  31,  1950 
Adjustments  to  Income 

Net  income  as  disclosed  by  return....  $35,093.94 

Unallowable    deductions     and    addi- 
tional income: 

(a)  Dividends    826.29 

(b)  Capital  gain  340.34 

Total    $36,260.57 

Nontaxable    income    and    additional 
deductions; 

(c)  Farm  income   1,150.00 

Net  income  as  adjusted  $35,110.57 
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Explanation  of  Adjustments 

(a)  It  has  been  determined  that  you  j 
had   dividend    income   as   follows:  j 

Dividends   from   Incorporated  ■ 

Investors  per   books $  2,431.29 

Dividends  per  return  1,507.50      | 

Increase  923.79     ■ 

Less    dividends    from    Century  ! 

Shares,     which     are     capital  ' 

gains      (see     adjustments     in  ' 

capital  gain  under  (b)  ) 97.50     ; 

Taxable  income  is  increased  ac-  i 

cordingly   by    $      826.29     | 

(b)  Capital  Gain  adjustment  is  de-  i 
termined  as  follows: 

Mountain     State     Power     Sale  ■; 

$15,337.50.      Cost     .$17,250.00  ] 

and  Exp.  $161.82 ($  2,074.32)    ] 

Incorporated    Investors     Sale 

price  (no  basis)  1,507.50     I 

Century   Shares  Sale  price    (no  ' 

basis)    97.50 

Cletrae  Tractor  Sale  price    (see  i 

"(c)"   below)    800.00    J 

G.  M.   C.  Truck  &  Trailer  Sale  | 

price  (see  "  (e)  "  below) 350.00     j 

Total  net  long  term  capital  gain..  $      680.68     I 

Portion     taken     into     account — 

50%  thereof  $      340.34 

Your  taxable  income  has  been  increased  accordingly. 

(c)  Sale  of  Cletrae  Tractor  and  | 
G.M.C.  Truck  for  $1,150.00  is  con-  ! 
sidered  in  capital  Gains  in  "b"  ,' 
above  and  hence  your  taxable  in-  j 
come    is  reduced  in  this  amount.  J 
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Computation  of  Tax— Alternative  Method 

Net  income  as  adjusted $35,110.57 

Less:  Exemption — 1  x  $600.00 600.00 


Income  subject  to  tax $34,510.57 

Less :  Excess  of  net  long-term  capital 

gain  over  short-term  loss 340.34 


Balance  subject  to  surtax  and    nor- 

nial  tax  $34,170.23 

Tentative  tax  $15,870.65 

Tax  reduction : 

$     400.00  at    13% $      52.00 

15,470.65   at     9% 1,392.36       1,444.36 


Combined  partial  normal  tax  and 
surtax     $14,426.29 

Add:  50%   of  capital  gain  deducted 

above    170.17 


Total  income  tax  liability $14,596.46 

Income    tax    liability     disclosed    by 

return 14,617.76 


Overassessment  of  income  tax $        21.30 

Taxable  Year  Ended  December  31,  1951 
Adjustments  to  Income 

Net  income  as  disclosed  by  return $26,932.74 

Unallowable    deductions    and    addi- 
tional income: 

(a)  Capital  gain  1,370.90 


Net  income  as  adjusted $28,303.64 

Explanation  of  Adjustments 

1 1  (a)  It  has  been  determined  that  the  short-term  capital  loss  on 
bad  debt  of  Ben  Hilton,  claimed  in  the  return  in  an  amount  of 
$1,370.90  is  unallowable  under  the  provisions  of  section  23 
(k)  (4)  of  the  Internal  Revenue  Code  and  your  taxable  income 
has  been  increased  in  this  amount. 
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Computation  of  Tax — Alternative  Method 

Net  income  as  adjusted  $28,303.64 

Less:  exemption— 2  x  $600.00 1,200.00 


Income  subject  to  tax  $27,103.64 

Less:  Excess  of  long-term  gain  over 
net  short-term   loss  2,721.10 


Balance   subject  to  surtax  and  nor- 
mal tax  $24,382.54 

Tentative  tax  $  9,965.53 

Add:  50%  of  capital  gain  deducted 
above    1,360.55 


Total  income  tax  liability $11,326.08                              \ 

Income  tax  liability  dis-  | 

closed  by  return $10,640.63  | 

Less  refunded  on  carry-  i 

back   adjustment  ........     2,121.24  8,519.39                             j 


Deficiency  of  income  tax  $  2,806.69 

Taxable  Year  Ended  December  31,  1952 
Adjustments  to  Income 

Net   income   as   disclosed   by   return 

(loss)    ($11,183.69)  ' 

Unallowable    deductions    and    addi- 
tional income: 

(a)  Farm  loss,   unallowable 43,385.90    I 


Total    $32,202.21 

Nontaxable    income    and    additional 
deductions : 

(b)  Capital  gain  •  3,413.87 


Net  income  as  adjusted  $28,788.34   ?i 
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Explanation  of  Adjustments 

(a)   It  has  been  determined  that  the 
following  adjustments  are  required 
in  the  farm  income  as  reported : 
Prepaid   expense  from    corpora- 
tion       $44,165.66 

Less:     Pair    value    of    growing 

crop  of  hops  at  7/31/52 4,375.40 


Balance     unallowable     deferred 

expenses  from   corporation $39,790.26 

Excessive  depreciation  on   farm 

property  (claimed  $6,671.00 — 

allowable  $3,075.36)    3,595.64 


Total     unallowable     farm     de- 
ductions    $43,385.90 

Your  taxable  income  is  increased  accordingly. 

(b)   It  has  been  determined  that  the 
following  adjustments  are  required 
in   the   capital    gain    as    reported: 
Adjusted  basis   of  capital  stock 
under  section  113(b)  I.R.C.  of 
the  Eola  Hop  Farms,  Inc.,  liq- 
uidated July  31,  1952 $65,978.60 

Corporate  assets  received : 
Accounts  receivable  $     441.63 

Land    40,957.36 

Buildings  and 

equipment   18,937.04 

Value  of  growing 

crops  at  7/31/52..     4,375.40*     $64,711.43 

L^ss  corporation  lia- 
bilities assumed : 

Note  payable  to 
Ralph   Williams-...$10,000.00 

Account  payable. 
State  Tax  Com- 
mission             27.13 


22  Estate  of  Grace  N.  Williams,  etc.,  vs. 

Advance    by    Grace 
Williams    44,962.49  54,989.62  9,721.81 


Loss  on  liquidation..  $56,256.79 
Capital  gain  per  re- 
return    ...: 4,827.74 


Corrected  long-term 

capital  loss  $51,429.05 

Capital  loss  deduction — 
limitation    ($  1,000.00) 

Capital    gain    reported    in     re- 
turn   (50%   of  $4,827.74) 2,413.87 


Decrease    to     capital    gain     re-  j 

ported  in  return $  3,413.87 

*  Value  of   growing   crops    com-  « 

puted  as  follows:  > 

Gross  receipts  from  sale  of  hops  I 

per    return $49,466.65    i 

Less :  Expenses  incurred  by  pro-  j 

prietorship    in    growing,    bar-  | 

vesting  and  selling  the  hops.—  $42,015.89                             ' 

Depreciation    allowable   8/1  i 


to  12/31/52  3,075.36  45,091.25 


Fair  market  value  of  hops    on 

7/31/52    $  4,375.40 

Your  taxable  income  has  been  reduced  $3,413.87  in  the  capital- 
gain  i-eported. 

Computation  of  Tax 

Net  income  as  corrected $28,788.34 

Less:  Exemption— 2  x  $600.00 1,200.00 


Income  subject  to  tax $27,588.34 

Income  tax  liability  $13,060.19 

Income  tax  liability  disclosed  by  re-  j 

turn    — 0— 


Deficiency  of  income  tax $13,060.19 
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Taxable  Year  Ended  December  31,  1953 
Adjustments  to  Income 

Net  income  as  disclosed  by  return $  7,846.61 

Unallowable  deductions  and  addi- 
tional income : 

(a)  Farm  loss,  adjustment 4,987.13 

Total    $12,833.74 

Nontaxable  income  and  additional 
deductions : 

(b)  Capital  gain  7,382.77 

Net  income  as  adjusted  $  5,450.97 

Explanation  of  Adjustments 

(a)  It  has  been  determined  that  the 
following  adjustments  are  required 
in     the     farm     income     reported : 

Claimed  deduction  for  assets  al- 
leged to  have  been  scrapped  at  $  5,682.17 

Less  depreciated  value  of  assets 

(sold  for  $664.02)  664.02 

Farm     loss    is    accordingly    de- 
,j,  creased  $  5,018.15 

I  Less  additional  allowable  depre- 

ciation on  farm  equipment 31.02 

Balance  of  unallowable  loss $  4,987.13 

II  Your  farm  loss  is  reduced  by  $4,987.13  and  your  taxable  in- 
ill  come  increased  in  like  amount. 

(b)  It  has  been  determined  that 
your  capital  gain  adjustments  are 
as  follows: 

Capital  loss  carry-over  from 
1952   ." $50,429.05 
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Capital  gain  as  computed  in  re- 
turn   at   100% 12,765.54 

Corrected  net  capital  loss $37,663.51 

Capital  loss  deduction —  ! 

limitation     ($1,000.00)  | 

Capital  gain  reported  in  return 

(50%    of  $12,765.54)   6,382.77  i 

Decrease    in    capital    gains    as 

reported    $  7,382.77  i 

Your    taxable    income    is    reduced    $7,382.77    in   accordance  '■ 

therewith.  ; 

Computation  of  Tax  j 

Net  income  as  adjusted $  5,450.97 

Less:  Exemption— 2  x  $600.00 1,200.00    i 

Income  subject  to  tax $  4,250.97 

Income  tax  liability $  1,008.78  ^ 

Income    tax    liability    disclosed    by 
return    1,735.88 

Overassessment  of  income  tax $    727.10 
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EXHIBIT  C 

Eola  Hop  Farms,  Incorporated 

1985  Southwest  Sixth  Avenue,  Portland,  Oregon 

Balance  Sheet  at  July  31,  1952 

Assets 
Icounts  receivable....  *         442  gg 

■opei-ty : 

Reserve  for 
,      .,  , .  Cost  Depreciation  Book  Value 

Parin    buildings   $21,961.40  $17,981.87  $  3,979.53 

Parm  equipment  ....  3,431.23  2,358.78  1,072.45 
Frellis  and  irrigation 

equipment    8,705.20  4,862.68  3,842.52 

Trucks,  tractors,  and 

attachments    30,489.08  13,512.66  16,976.42 


$64,586.91       $38,715.99       $25,870.92  25,870.92 


'^^   40,957.36 

'^paid  expenses;  (cost 

if  raising,  fertilizing, 
praying  growing 
ro])   to  July,    1954)  45,412.97 

Total   assets....  $112,682.88 

Liabilities  and  Capital 

\k  overdraft  ^      250.00 

[te  excise  tax 

ayable   27.13 

.'Ounts  payable  44,712.49 

•es  payable   10,000.00 


'j  Total   liabilities  ^  54  ggg  52 

iiital : 

ommon  stock  $65,978.60 

,^^^it   (     8,285.34)         57,693.26 


Total  liabilities  and  capital  $112  682.88 

uly  verified. 

eceived  and  Filed  April  18,  1955,  T.C.U.S. 

jerved  April  19,  1955. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER  i 

Comes  Now  the  Commissioner  of  Internal  Rev-  i 
enue,  by  his  attorney,  John  Potts  Barnes,  Chief  : 
Counsel,  Internal  Revenue  Service,  and  for  answer  i 

to  the  petition  filed  herein,  admits,  denies  and  al- 

i 
leges  as  follows:  ^ 

1.  Admits  the  allegations  contained  in  paragraph  1 
1  of  the  petition.  j 

2.  Alleges  that  the  notice  of  deficiency  dated  - 
February  3,  1955  (a  copy  of  a  portion  of  which  is 
attached  to  the  petition  and  marked  Exhibit  B),  was  : 
mailed  to  the  petitioner  on  February  3,  1955,  and  ^ 
as  thus  qualified  admits  the  allegations  contained  I 
in  paragraph  2  of  the  petition.  ' 

i 

3.  Denies  the  allegations  contained  in  paragraph  ] 
3  of  the  petition.  Alleges  that  the  deficiencies  as  de-  i 
termined  by  the  Commissioner  are  in  income  tax  ; 


for  the  taxable  years  1951  and  1952,  in  the  amounts 
of  $2,806.69  and  $13,060.19,  respectively,  all  of  which 
are  in  dispute.  Specifically  denies  that  there  is  in 
controversy,  in  this  proceeding,  any  amount,  what- 
soever, of  income  tax  or  penalty  for  the  taxable 
year  1953. 

4.  Denies  that  he  erred  in  his  determination  of 
tlic  deficiencies  in  income  tax  as  shown  in  the  notice 
of  deficiency  from  which  the  petitioner's  appeal  is 
taken.  Specifically  denies  that  he  erred  in  the  man-  i 
ner  and  form  as  alleged  in  paragraph  4(a)  to  (j), 
inclusive,  of  the  petition. 
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5(a).  Denies  the  allegations  contained  in  para- 
graph 5(a)  of  the  petition.  Alleges  that  Federal  in- 
come tax  returns  for  the  years  1950  to  1953,  inclu- 
sive, in  the  name  of  Grace  N.  Williams  were  filed 
with  the  Director  of  Internal  Revenue  for  the  Dis- 
trict of  Oregon.  Specifically  denies  that  the  net  in- 
come reported  thereon  w^as  in  the  amounts  shown  in 
paragraph  5(a)  of  the  petition. 

(b)  Admits  the  allegations  contained  in  para- 
graph 5(b)  of  the  petition. 

(c)  Admits  that  the  partnershii)  of  Williams, 
Hart  and  Hilton  was  dissolved  and  distribution  of 
the  assets  of  the  partnershix)  made  to  the  partners 
thereof  during  the  calendar  year  1948.  For  lack  of 
sufficient  knowledge  or  information  upon  the  basis 
of  wdiich  to  form  a  belief  as  to  the  truth  or  falsity 
thereof,  denies  the  remaining  allegations  contained 
in  paragraph  5(c)  of  the  petition. 

(d)  and  (e)  For  lack  of  sufficient  knowledge 
or  information  upon  the  basis  of  which  to  form  a 
belief  as  to  the  truth  or  falsity  thereof,  denies  the 
allegations  contained  in  paragraphs  r)(d)  and  (e)  of 
the  petition. 

(f)  Denies  that  the  sole  assets  of  the  Eola 
Farms,  Inc.,  a  corporation,  on  March  1,  1951,  con- 
sisted of  those  described  in  paragraph  5(f).  As  thus 
qualified  admits  the  remaining  allegations  contained 
in  paragraph  5(f)  of  the  petition. 

(g)  Denies  the  allegations  contained  in  para- 
graph 5(g)  of  the  petition. 
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(h)  Admits  that  the  entire  assets  of  Eola  Farms,  ] 
Inc.,  were  distributed  to  the  petitioner  in  1952  in  j 
complete  liquidation  and  redemption  of  the  capital  I 
stock  of  said  corporation  in  accordance  with  the 
laws  of  State  of  Oregon  governing  the  dissolution  j 
of  Oregon  corporations.  Denies  the  remaining  al-  | 
legations  contained  in  paragraph  5(h)  of  the  pe-  ; 
tition.  j 

(i)  to  (k),  inclusive.  Denies  the  allegations  con-  i 
tained  in  paragraphs  5(i)  to  (k),  inclusive,  of  the  ; 
petition.  i 

(1)  For  lack  of  sufficient  knowledge  or  informa-  ; 
tion  upon  the  basis  of  which  to  form  a  belief  as  to  ] 
the  truth  or  falsity  thereof,  denies  the  allegations  j 
contained  in  paragraph  5(1)  of  the  petition.  j 

Wherefore,  it  is  i^rayed  that  the  petitioner's  ap- 
peal be  denied  and  that  the  Commissioner's  deter-  | 
mination  of  the  deficiencies  be  approved.  j 

/s/  JOHN  POTTS  BARNES, 
Chief  Counsel, 
Internal  Revenue  Service. 
Of  Counsel: 

THOMAS  M.  MATHER, 
Acting  Regional  Counsel; 

WENDALL  M.  BASYE, 

Attorney, 

Internal  Revenue  Service. 

Filed  June  2,  1955,  T.C.U.S. 


J 
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[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  by  their  respective  attorneys  of 
record,  that  the  following  facts  are  true  and  that  the 
same  may  be  so  considered  and  accepted  by  the 
Court  as  offered  in  evidence  by  the  parties  at  these 
proceedings;  provided,  however,  that  the  stipula- 
lations  shall  be  without  prejudice  to  the  rights  of 
either  of  the  said  parties  to  introduce  other  and 
further  evidence  not  inconsistent  with  the  facts 
herein  stipulated  and  the  admissions  to  follow: 

1.  Petitioner  withdraws  the  assignment  of  error 
contained  in  paragraph  4(a)  of  the  petition,  relating 
to  an  alleged  "capital  loss"  item  of  $1,370.90. 

2.  Petitioner's  adjusted  cost  basis  of  the  capital 
stock  of  Eola  Hop  Farms,  Inc.,  referred  to  in  the 
assignment  of  error  contained  in  paragraph  4(d) 
of  the  petition  is  $64,997.11. 

3.  The  substance  of  the  remaining  assignments 
of  error  contained  in  paragraphs  4(b),  (c),  (e), 
(f),  (g),  (h),  (i)  and  (j)  of  the  petition,  may  be 
stated  in  two  issues  framed  as  follows: 

(a)  What  was  the  fair  market  value  of  certain 
buildings,  machinery  and  equipment  on  July  31, 
1952,  on  which  date  the  decedent  acquired  the  same, 
among  other  assets,  in  exchange  for  capital  stock 
of  Eola  Hop  Farms,  Inc.,  as  a  liquidating  distribii- 
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tioii  and  (b)  what  was  the  fair  market  value  of  a 
certain  gi'owing  hop  crop  on  July  31,  1952,  on  which 
date  the  decedent  acquired  the  same,  among  other 
assets,  in  exchange  for  capital  stock  of  Eola  Hop 
Farms,  Inc.,  as  a  liquidating  distribution? 

4.  The  fair  market  value  of  buildings,  machinery 
and  equipment,  referred  to  in  the  next  preceding 
paragraph  on  July  31,  1952,  was  $23,496.65. 

5.  Effect  may  be  given  under  Rule  50  to  the 
agreements  and  stipulations  of  the  parties  as  set 
forth  in  paragraphs  1,  2,  3  and  4,  above. 

6.  The  question  as  to  the  fair  market  value  of 
the  growing  hop  crop  on  July  31,  1952  is  the  only 
issue  remaining  for  decision  by  this  Court  upon 
the  basis  of  the  following  agreed  facts  and  other 
evidence  to  be  adduced  by  the  parties: 

The    gTOwing    hop    crop    here    in    question    was 
])] anted  on  the  Eola  Hop  Farms,  Inc.,  located  in  the 
County  of  Marion,  State  of  Oregon.  This  farm  con- 1 
sisted  of  a  total  of  approximately  165  acres  of  which  jj 
149.5  acres  were  planted  to  hops.  ( 

Prior  to  1950,  the  farm  had  been  operated  by  the  •! 
petitioner  and  a  co-partner,  under  the  partnership  ;j 
of  Williams  and  Thacker.  In  1950,  the  interest  of  ;i 
the  co-partner  was  purchased  by  the  petitioner  andii 
thereafter,  until  March  1,  1950,  petitioner  operated  i 
the  business  as  a  sole  proprietorship.  On  March  1,  : 
1951.  all  the  assets  and  liabilities  of  the  sole  pro-  ' 
prietorship  were  transferred  by  petitioner  to  Eola  i 
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Hop  Farms,  Inc.,  a  corporation,  in  exchange  for  all 
of  the  capital  stock  of  the  corporation.  From  March 
1,  1951  to  July  31,  1952,  the  farming  business  was 
carried  on  by  the  corporation.  Thereafter,  farming 
operations  were  again  carried  on  by  petitioner  as  a 
sole  proprietorship.  In  1953,  the  hop  vines  w^ere 
pulled  up  and  the  growing  of  hops  abandoned. 

The  Eola  Hop  Farms,  Inc.,  Corporation  reported 
a  loss  of  $8,597.33  for  its  operations  for  the  period 
from  March  1,  1951  to  December  31,  1951.  For  the 
seven  months  ending  July  31,  1952,  a  loss  w^as  re- 
ported by  the  corporation  in  the  amount  of  $339.12, 
however,  in  the  computation  of  such  loss  the  ex- 
penses incurred  by  the  corporation  in  planting  hops 
in  March  and  caring  for  the  1952  crop  up  to  July 
31,  1952,  were  not  deducted  but  were  carried  on  the 
balance  sheet  of  the  corporation  as  an  asset  in  the 
amount  of  $44,165.66.  This  sum  was  carried  over 
[  and  utilized  by  the  petitioner  in  computing  the  loss 
1  attributable  to  the  1952  hop  croj).  In  addition  to 
the  above-referred-to  expenses  incurred  by  the  cor- 
poration, the  petitioner,  operating  as  a  sole  proprie- 
tor, after  July  31,  1952,  incurred  further  harvesting 
and  marketing  expenses  attributable  to  the  hop 
crop  in  the  amount  of  $42,015.89. 

The  receipts  from  the  sale  of  hops  for  the  years 
1950,  1951  and  1952,  and  the  expenses  incurred 
attributable  to  such  receipts  are  as  follows: 

Reported  1950  1951  1952 

'.Hop   receipts   $108,246.42        $88,506.31         $46,445.72 

Expenses   85,820.81  82,826.96  86,181.55 
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The  total  crop  production  for  1952,  in  terms  of 
pounds,    the    salable    quantity    of    the    crop,    the 
amounts  sold,  and  the  unit  price  per  pound  received 
and  the  total  receipts  for  the  1952  hops  are  shown 
by  a  statement  of  account,  dated  December  31,  1952, 
attached  hereto,  marked  Exhibit  1-A  and  by  this 
reference  made  a  part  hereof.  No  contracts  for  the    i 
sale  of  the  1952  hop  crop  to  dealers  or  users  or  any    i 
other  persons  had  been  executed  by  either  the  corpo-    | 
ration  or  the  petitioner  of  July  31,  1952.  , 

The  net  income  reported  by  petitioner  for  the  | 

year  1950  was  $36,241.51;  for  the  year  1951,  $30,-  j 
344,40.  In  her  Federal  income  tax  return  for  1952 

petitioner  reported  a  net  farm  loss  on  the  operation  ! 

of  the  Eola  Farms  in  the   amount  of  $43,385.90.  ; 

When  this  loss  was  offset  against  other  income  re-  i 

ceived  by  the  petitioner  in  1952  the  result,  as  re-  i 

ported  on  her  tax  return,  was  a  net  loss  of  $8,731.03.  ] 

/s/  JOHN  L.  FLYNN,  | ' 

Attorney  for  Petitioner.  ■ 

/s/  JOHN  POTTS  BARNES,  { 

Chief  Counsel,  Internal  Revenue  Service,  Counsel 

for  Respondent.  i 
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EXHIBIT  1-A 

Williams  &  Hart  Hops 
P.  O.  Box  546 
Salem,  Oregon 

December  31,  1952. 
Statement  in  Account  With 

Eola  Hop  Farm 

1952  Crop  Hops 

Total  crop — Per  Hop  Control  Board 152,740  Pounds 

Salable   percentage  65.7% 


Salable  allotment  100,350  Pounds 


Sales                                                Bales  Pounds  Price  Amount 

Jos.  Schlitz  Brewinp;  Co 246  48,716  52^  $25,332.32 

Hans  Hinrichs  Hops  Co.,  Inc.  32  7,643  67^  5,120.81 

Paul  Reinemann  Co 1  228  42^  95.76 

Paul  Reinemann  Co 13  2,399  42^  1,007.58 

Yakima  Chief  Ranches  Inc..  226  45,697  34^  15..536.98 


518       104,683  $47,093.45 

Certificate  purchase  2,399       27^  647.73 


518       102,284  $46,445.72 

Payment— Dec.    31,    1952 5,000.00 


Balance  $41,445.72 

Filed  at  hearing,  May  4,  1956,  T.C.U.S. 
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In  the  Tax  Court  of  the  United  States 
Docket  No.  57441 

ESTATE  OF  GRACE  N.  WILLIAMS,  Deceased,    i 

et  al.,  ^  i 

Petitioner,  \ 

vs.  [  || 

COMMISSIONER  OF  INTERNAL  REVENUE,  j 

Respondent.  j 

■i 

Monday,  April  30,  1956  I 

The  above-entitled  matter  came  on  for  hearing,  ; 
pursuant  to  notice  to  the  parties,  at  10:36  o'clock  i 
a.m.  •  i 

Before:  Honorable  Clarence  P.  LeMire,  J.,  :' 

Presiding. 

Appearances : 

JOHN  L.  FLYNN, 

For  the  Petitioner. 
ALONZO  W.  WATSON,  JR., 

Bureau  of  Internal  Revenue, 
For  the  Respondent. 

PROCEEDINGS 

The  Clerk:  Docket  57441,  Estate  of  Grace  N. 
Williams,  Deceased. 

Mr.  Watson:  Alonzo  W.  Watson,  Jr.,  for  the 
Respondent. 
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Mr.  Flyim :      John  Flynn,  for  the  Petitioner. 

The  Court:     Is  this  case  for  trial,  gentlemen*? 

Mr.  Watson:  The  case  is  for  trial,  yes,  your 
Honor. 

The  Court :  How  much  time  do  you  estimate  for 
this  ease? 

Mr.  Flynn:  We  estimate  a  day,  your  Honor, 
possibly  a  little  less. 

The  Court:  One  day.  Any  particular  preference 
as  to  time? 

Mr.  Flynn :     Yes,  your  Honor,  we  also  would  like 

to  have  it  some  time  after  Thursday  for  I  need 

(inteTru])ted) 

The  Court:  Well,  you  realize  the  Court  can't  put 
them  all  after  Thursday.  I  will  just  have  to  do  the 
best  I  can.  Do  you  have  out  of  town  witnesses'? 

Mr.  Flynn:     Yes. 

The  Court:     I  beg  your  pardon? 

Mr.  Flynn :  Yes,  I  do.  They  do  not  have  to  come 
from  a  great  distance,  however,  your  Honor — ap- 
proximately less  than  a  hundred  miles. 

The  Court:  Very  well.  I  will  do  the  best  I  can, 
gentlemen.  [3*] 

(Whereupon,  at  10:38  o'clock  a.m.,  the  cal- 
endar call  in  this  matter  was  concluded.  The 
matter  was  subsequently  set  for  hearing  on  Fri- 
day, May  4,  1956,  and  at  2:45  o'clock  p.m.,  the 
liearing  was  called,  with  the  same  parties  here- 
tofore mentioned  being  present.) 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Clerk :  I  will  call  now,  Docket  57441,  Estate 
of  Grace  N.  Williams,  Deceased.  Will  counsel  please 
state  your  appearances  ? 

INIr.  Flynn:     John  Flynn,  for  the  Petitioner. 

Mr.  Watson:  Alonzo  W.  Watson,  Jr.,  for  the 
Respondent. 

The  Court:  Very  well,  Mr.  Flynn.  I  will  be 
glad  to  have  your  statement. 

Mr.  Flynn :  Most  of  the  facts,  in  fact,  all  of  the 
facts  in  this  case  have  been  stipulated  between  coun- 
sel, your  Honor,  leaving  one  issue  of  fact  to  be  de- 
termined— that  issue  involves  the  valuation  of  a 
growing  crop  of  hops  on  July  31st,  1952,  which  crop 
was  received  in  liquidation  of  a  corporation  owned 
entirely  by  the  Deceased,  the  capital  stock  of  which 
^vas  owned  entirely  by  the  Deceased. 

It  is  the  contention  of  the  Petitioner  that  the 
value  of  that  crop  was  less — was  worth  not  less  than 
the  cost  incurred  to  that  date,  or,  in  the  alternative, 
that  the  fair  market  value  was  somewhat  in  excess 
of  the  four  thousand  dollars  for  which  the  Respond- 
ent contends.  Petitioner  expended  some  forty — four 
or  five  thousand  dollars  in  cultivating  the  crop  up 
to  the  date  of  liquidation  of  the  corporation. 

That  is  the  sole  issue  we  make.  [4]  ^ 

The  Court:    Very  well. 

Mr.  Watson:     Respondent  agrees  that  the  only 
issue  remaining  to  be  tried  by  the  Court  is  the  fair 
market  value  of  a  growing  crop  of  hops,  as  of  the 
(late  of  July  31st,  1952.  This  particular  hop  crop! 
was  transferred  in  the  middle  of  the  growing  season  i 
from  th(^  Eola  Hop  Farm  Corporation  to  its  sole'l 
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stockholder,  the  Decedent  in  this  case.  At  the  time 
that  this  transfer  occurred,  the  Corporation  had  in- 
curred considerable  costs  in  planting  and  cultivating 
the  crop.  After  the  transfer,  considerable  additional 
expenses  were  incurred,  and  in  1952,  most  of  the 
crop  was  marketed  and  a  sizable  loss  was  incurred 
as  a  result  of  the  marketing.  This  loss  was  used  by 
the  Petitioner  as  an  offset  against  other  income. 

Now,  it  is  Respondent's  position  that  the  fair 
market  value  of  this  crop  as  of  July  the  31st,  1952, 
was  in  the  sum  of  not  less — or  not  more  than  four 
thousand  three  hundred  and  seventy-five  dollars  and 
forty  cents.  The  evidence  will  show^  that  as  of  July 
31st,  1952,  there  was  a  serious  marketing  situation 
i]i  the  crop  industry.  There  was  considerable  over- 
iproduction.  The  prices — the  market  price  for  hops 
was  falling.  The  United  States,  in  conjunction  with 
the  members  of  the  hop  industry,  had  gotten  to- 
gotjier  niid  made  some — had  gotten  together  and  ar- 
ranged to  control  the  production  of  hops  through 
hop-marketing  agreements,  and  they  did  this  by  de- 
claring in  the  middle  of  the  growing  season — in  July 
of  the  growing  season,  a  part  of  the  crop  to  be  un- 
salable. At  the  time  that  the  crop  was  declared — 
part  of  the  crop  was  declared  imsalable,  [5]  the 
Igrower  had  already  incurred  sizable  costs,  and  he 
still  was  required  to  incur  other  costs  to  bring  the 
crop  to  production,  even  though  he  was  not  able  to 
^ell  the  total  amount  of  the  crop. 

The  evidence  will  further  show  that  Petitioner,  or 
her  representatives,  knew  of  these  marketing  situ- 
ations early  in  July,  if  not  before  then;  that  they 
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were  well  aware  of  the  declining  market  conditions, 
and  that  they— they  were  fully  aware  that  the  crop 
-or  at  least  a  good  part  of  the  crop  would  not  be 
sellable  in  the  year  '52. 

The  Court:     There  is  a  stipulation  to  be  filed? 

Mr.  Watson:    I  ask  leave  to  file  stipulation  of 
facts,  your  Honor,  with  Exhibit  lA  attached. 

The  Court:     Very  well,  the  stipulation  with  at- 
tached Exhibit  is  received  in  evidence. 

You  may  call  your  witnesses. 

Mr.  Flynn:    We  would  like  to  call  Ralph  Wil- 
liams. 

RALPH  E.  WILLIAJSIS,  JR.  ^ 

a  witness  called  by  and  on  behalf  of  the  Petitioner, 
first  having  been  duly  sworn,  was  examined  and 
testified  as  follows:  f 

The  Clerk :     Please  state  your  name,  Mr.  Witness,^ 
and  your  address  ?  I 

The    Witness:      Ralph    E.    Williams,    Jr.,    1985 
S.  W.  6th  Street,  Portland. 

Direct  Examination 
By  Mr.  Flynn:  [6] 

Q.    Mr.  Williams,  you  are  the  Executor  of  the 
Estate  of  Grace  N.  Williams,  Deceased?  | 

A.    Yes. 

Q.    And  during  the  year  1952,  did  you  manage 
the  Eola  Earm^  A.    Yes. 

Q.    What  experience  have  you  had  in  the  hop 
business,  Mr.  Williams?  * 
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(Testimony  of  Ralph  E.  Williams,  Jr.) 

A.  Well,  the  experience  has  existed  over  since 
approximately  1940,  having  been  very  active  in  the 
production  of  hops  and  also  being  active  in  other — 
through  other  companies  in  the  merchandising  bro- 
kerage— brokerage  of  hops. 

Q.  That  is,  in  addition  to  raising  hops,  you  also 
were  engaged  in  the  business  of  merchandising  or 
brokering  hops — bujang  and  selling?  A.     Yes. 

Q.  Did  you,  during  the  year  1952,  liave  active 
operation  of  any  other  hop  farms?  A.     Yes. 

Q.  What  type  of  hops  were  grow^n — I  should  like 
to  explain,  at  this  point,  that  all  of  my  questions  will 
be  directed  to  the  crops  and  land — river-bottom  land 
on  the  Willamette  River,  in  Marion  and  Polk  Coun- 
ties, in  the  State  of  Oregon.  What  type  of  hops  were 
grown  on  the  Eola  Farm  during  the  year  1952? 

A.  Fuggles  and  late  clusters — seeded  late  clus- 
I  tors.  [7] 

Q.  Would  you  explain,  please,  what  is  meant  by 
the  term  "fuggles"  and  what  is  meant  by  the  term 
''late  clusters'"? 

A.  Tliey  are  two  distinct  varieties  of  the  hoj) — 
j  the  fuggles  being  a  type  of  hop  that  Avas  developed 
jover  in  England  and  was  imported  here  into  this 
Ij  country — the  roots  were  imported  into  this  country, 
possibly  in  the  middle  1920's.  As  I  say,  they  are  of 
I  a  distinct  variety — of  a  distinctly  different  flavor 
liand  have  a  distinctly  different  market,  as  far  as  the 
brewing  industry  is  concerned.  I (interrupted) 

Q.     Are  these (interrupted) 

A.     Pardon. 
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(Testimony  of  Ralph  E.  Williams,  Jr.) 

Q.    Are  these  the  type  of  hop  that  are  known  as 
"seeded,"  or  "seedless"  hop? 

A.     They  can  be  grown  either  way;  however,  the   | 
fiift'gle  hop  generally  is  what  people  in  the  hops 
trade    or    the    brewers    who    consume    these    hops   j 
classify  as  a  seeded  hop.  i 

Q.  Based  upon  your  experience  in  the  manage-  \ 
ment  of  this  and  other  farms,  what,  in  your  opinion,  | 
is  the  average  yield  of  hop  to  be  expected  from  i 
farms  located  on  the  Willamette  River  bottom  land,  i 
during  a  normal  year?  i 

A.  From  six  and  a  half  to  seven  bales  per  acre;  i 
or  converting  it  to  pounds,  thirteen  to  fourteen  hun-  i 
dred  pounds.  j 

Q.  That  is,  a  bale  of  hops  contains,  what,  two  ' 
hundred  pounds?  A.     Yes.  [8]  ! 

The  Court:     Mr.  Flynn,  he  hasn't  told  us  what 
this  other  variety  was,  "late  cluster";  do  you — 
(interrupted) 

Q.     Oh,  I'm  sorry.  Would  you  continue  then? 

A.     The  "late  cluster  hop"  is  a  hop  again  that! 
has  an  entirely  diiferent  characteristics  from  thel 
fuggle  hop,  and  I  would  say  predominantly  is  theli 
typical — when  we  think  of  hops,  is  the  predominant! 
variety.   It  is — the  reason  that  it  is  called   "latel 
cluster"  is  that  it  is  harvested  somewhat  later  thai 
the  fuggle   and   somewhat  later   than   some   othei 
varieties  that (unfinished  answer) 

Q.     And  these  two  types  of  hop,  that  is,  the  latc^ 
cluster  and  the  fuggles,  were  grown  on  the  Eol 
Farms  during  the  year  1952  ?  A.     Yes. 

Il 
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(Testimony  of  Ralph  E.  Williams,  Jr.) 

Q.  In  what  proportions  were  these  hops  grown, 
if  you  recall — that  is,  the  acreage  devoted  to  each? 

A.  Approximately  one-third  and  two-thirds — my 
best  recollection  was  there  was  about  a  third  fuggles 
and  two-thirds  late  clusters. 

Q.  Now,  then,  you  answered  my  question  re- 
garding the  yield  of  hops  being  from  six  and  a  half 
to  seven  bales  to  the  acre,  in  a  normal  year.  Would 
that  apply  to  both  types  of  hops — that  is,  is  the  yield 
to  both  types  the  same,  or  does  one  type  produce 
more  than  the  other? 

A.  I  would  say  that  on  the  average,  that  the 
yield  is  approximately  the  same. 

Q.  Was  the  year  1952  a  normal  year  in  the  Wil- 
lamette River  [9]  area  in  Polk  and  Marion  Coun- 
ties, for  the  groAving  of  hops,  that  is,  up  to  July 
31st,  if  you  recall  ? 

A.  To  the  best  of  my  recollection,  I  have  no  rec- 
ollection of  there  being  anything  unusual. 

Q.  T  should  like  to  ask,  are  the  hop  clusters  of 
the  type  grown  on  vines  on  the  Eola  Farm  during 
the  year  1952,  fully  formed  at  July  31st,  in  any 
normal  year?  A.     No. 

Q.  Are  the  clusters  fully  formed  on  the  vines  at 
the— say,  July  31st,  of  any  normal  year? 

A.     No. 

Q.  Wer(^  either  the  clusters  or  the  fuggles  grown 
on  the  Eola  Farm  during  the  year  1952,  fully 
formed  at  July  31st,  if  you  recall? 

A.     I  would  say  no. 

Q.     Could  the  quantity  of  the  hop  crop  be  deter- 
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mined  at  July  31st,  with  any  degree  of  accuracy  in 

an  ordinary  year  ? 

A.  I'm  sorry,  I  didn't  understand  what  you  said. 
Did  you  say  ''quality"  or  "quantity'"? 

Q.     Quantity  be  determined? 

A.     Not  with  any  exactness,  no. 

Q.  Not  with  any  exactness.  Do  you  recall 
whether  or  not  you  made  any  estimate  during  July 
31st,  1952,  of  the  quantity  of  hops  to  be  obtained 
from  this  Eola  Farm — that  is,  if  you  recall  "t 

A.     No,  I  would  say  not.  [10] 

Q.  To  the  best  of  your  recollection  now,  though, 
it  was  a  normal  year?  A.     Yes. 

Q.  To  that  time?  At  what  time,  then,  does  the 
liop  crop  in  the  Willamette  Valley — that  is  the 
Willamette  River  Valley,  occur — mature?  Par- 
don me? 

A.  Historically,  fuggles,  about  the  18th  to  the 
20th  of  August,  and  late  clusters,  generally  right 
after  Labor  Day,  is  the  yardstick  that  is  generally 
used.  Say,  the  first  week — the  latter  part  of  the  first 
week  in  September.  1 

Q.  That  is,  clusters,  some  time  in  the  latter  part 
of  the  first  week  of  September?  A.     Yes. 

Q      And  fuggles? 

A.  Between,  generally — generally  between  the 
18th  and  20th  of  August. 

Q.  Well,  if  you  cannot  estimate  the — or  deter- 
mine the  quantity  of  the  crop  you  can  expect  fronn 
the  vines  on  July  31st,  what  is  the  earliest  date  on 
which  this  quantity  can  be  estimated?  Generally? 
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A.  It — obviously,  the  closer  to  the  harvest  period 
— in  other  words,  when  the  hops  are  mature,  the 
closer  that  crop  may  be  estimated ;  but  beyond  that, 
I  don't  believe  I  could  answer  your  question. 

Q.  Perhaps,  then,  you  could  tell  me  this:  What, 
if  any,  is  [11]  the  risk  of  loss  of  a  hop  crop  after 
July  31st,  to  date  of  maturity  or  harvest? 

A.     Negligible,  I  would  say. 

Q.  What,  in  your  opinion,  and  based  upon  your 
experience,  is  the  cost  of  raising  a  crop  to  maturity, 
after  July  31st,  until  harvest — I  am  speaking  now, 
of  crops  on  the  Eola  Farm,  or  in  that  area? 

A.  That  would  range,  depending  upon  labor 
rates  and  other  possible — other  slight  variations  in 
price  factoi's,  betvs'een  twenty-two  to  twenty -fiA'e 
cents  a  poimd. 

Q.  That  is,  it  would  cost  twenty-two  to  twenty- 
five  cents  a  pound?  I  don't  believe  you  understood 
my  question,  Mr.  Williams.  I  asked  the  cost  of 
raising  a  crop  from  July  31st  to — it  would  be  the 
first  week  in  September  or  the  18th  or  20th  of  Au- 
gust, when  they  mature — it  is  from  July  31st  on  to 
II 
maturity? 

A.  Oh,  in  my  other  question,  I  thought  you  said 
from    the   beginning. 

The  Court:     From  the  time  of  planting? 
A.     Yes,  from  the  time  of  planting.  I  would  say 
'!  that  the  cost  between  July  31st  and  the  time  of 
maturity    or   the   start    of   harvest    is    generally    a 
b:  rather  negligible  item. 
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The  Court:  Well,  that  doesn't  include  the  cost  of 
your  harvesting,  does  it  ? 

A.     No.   No,   sir,   no,   we  have  not   touched 

(interrupted). 

The  Court:  There  would  be  some  cost  of  har- 
vesting? [12] 

A.  Yes,  there  is  substantial  cost  of  harvesting, 
your  Honor. 

Q.  But  the  risk  of  loss,  so  far  as  spraying,  dust- 
ing, is  over?  A.     Yes. 

Q.  That  is,  I  should  say  not  the  risk  of  loss  from 
spraying  or  dusting,  my  question  is :  Is  the  risk  of 
loss  from  downy  mildew  and  these  other  pests  or 
diseases  for  which  you  spray,  practically  over  at 
July  31st?  A.     Yes. 

Mr.  Flynn:  I  realize  that  is  a  leading  question, 
your  Honor. 

Q.  I  would  like  to  ask,  does  the  crop  of  hops 
growing  upon  the  vines  at  July  31st — did  the  crop 
of  hops  growing  upon  the  vines  at  July  31st,  on  the 
Eola  Farms,  have  a  market  value,  if  you  know? 

A.     I  would  say  no.  i 

Q.  Could  the  crops  growing  upon  the  vines  al 
July  31st,  have  been  sold  for  future  delivery  upon 
harvest  ?  A.     Yes. 

Q.     Do  you  recall  what  the  market  price  for  hops 
was  at  July  31st,  1952,  of  the  market  price  of  hops|l 
— I   refer  specifically  to   the   hops — type   of  hops 
raised  on  the  Eola  Farm? 

A.     Yes,  it  ranged  between  fifty  and  fifty-twojpi 
cents  a  pound. 
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Q.  Was  there  a  decline  or  raise  in  the  market 
price  of  hops  subsequent  to  July  31st,  1952,  if  you 
know?  A.     Yes.  [13] 

Q.     There  was?  A.     Yes. 

Q  And  what  was  this — was  there  an  increase  in 
the  price  or  a  decline?  A.     It  was  a  decline. 

Q.  Do  you  recall  approximately  what  the  de- 
cline in  price  was  ? 

A.  The  latter  part  of  August,  the  market  de- 
clined to  the  range  of  thirty  to  thirty-five  cents  a 
pomid ;  that  is  my  recollection  of  it. 

The  Cou.rt:  Did  that  continue  on  through  the 
first  week  in  September? 

A.     It  stabilized  itself  at  about  that  level,  yes. 

Q.  But  it  was,  to  the  best  of  your  recollection, 
fifty-tvv'O  cents  a  pound  at  July  31st? 

A.     Yes. 

Q.  You  understand,  Mr.  Williams,  that  I  am 
speaking  of  1952  crop  hop?  A.     Yes. 

I  Q.  Which  were  to  be  delivered  after  harvest  at 
jsome  future  date?  A.     Yes,  sir. 

Q.  Well,  assmning  the  market  price  for  hops  of 
this  type  of  fifty  to  fifty-two  cents  j^er  pound  at 
jJuly  31st,  1952,  what,  in  your  opinion,  would  be  the 
iyalue  of  the  hops  on  the  vine  at  July  31,  '52  ?  [14] 
I  Mr.  Watson:  I  object  to  that  question.  There  is 
po  quantity  involved. 

I  Mr.  Flynn:  The  witness  has  already  testified 
that  those  hops  can  be  sold  on  the — pardon  me — if  it 
please  the  Court,  the  witness  has  already  testified 
that  there  is  a  market  for  those  hops  for  future  do- 
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livery,  and  he  can  qualify  in  regard  to  the  other  | 

cost.  i 

Mr.  Watson :  Well,  as  I  understood  the  question,  \ 
there  has  only  been  one  element  to  the  formula,  and  I 
that  is  assuming  a  price  of  fifty  to  fifty-two  cents  as  , 
of  July  31st,  what  would  be  the  value  of  some  unde-  ^ 
termined  amount  of  crop'?  Maybe  I  mistook  your  i 
question,  Mr.  Flynn.  i 

Mr.  Flynn :  All  right.  Perhaps  I  should  re-  ■< 
phrase  it.  ;' 

Q.  (By  Mr.  Flynn):  Assuming  a  normal  crop  j 
of  hops  at  July  31st,  1952 — you  have  testified  thati,; 
they  are  not,  at  that  time,  mature — assuming  fur-i| 
ther  that  the  market  price  for  hops  of  that  type  was  ^  i 
fifty  to  fifty-two  cents  a  pound (interrupted).  , 

Mr.  AVatson :     Are  you  through  ?  j 

Q.  Not  yet.  Could  those  hops  have  been  sold  for^  \ 
future  delivery  ?  A.     Yes.  !  | 

Q     In  arriving  at  the  realization  to  the  grower  atjj 
July  31st,  1952,  and  assuming  a  sale  at  fifty-two 
cents  for  future  delivery,  what  would  be  the  normal 
cost  of  harvesting  and  baling  the  hops  ?  | 

A.  That  would — would  range  between  twenty 
and  twenty-five  cents  a  poimd.  [15] 

Q.  Assuming  a  sale  at  fifty-two  cents  on  Juli 
31st,  and  assuming  further  a  cost  of  twenty  ll 
twenty-five  cents  per  pound  for  harvesting  and  bal 
ing,  how  would  you  measure  the  amount  the  growei 
Avould  receive  for  those  hops?  i 

A.  By  merely  deducting  the  harvest  cost  fron 
the  sale  price. 
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Q.  Were  the  hops  growing  on  the  Eola  Farm 
subject  to  contract  of  sale  for  future  delivery  at  any 
time  up  to  and  including  July  31st,  1952? 

A.     No,  they  were  not. 

Q.  Did  you  contract  to  sell  that  hop— that  hop 
crop  at  a  later  date  ? 

A.  No,  not  in  the— they  were  sold  at  a  later  date, 
but  not  contracted (interrupted). 

Q.     Yes,  I  understand  that. 

A.     to  sell  for  future  delivery. 

Q.     They  were  not  sold  to  some  particular  grower 
at  X  number  of  cents  per  pound,  or  they  were  not 
Isold  to  some  particular  broker  on  the  usual  contract 
of  X  number  of  cents  per  pound  upon  delivery? 
[    A.     No. 

Q  For  what  reason  did  you  refuse  to  contract  to 
jsell— I  will  i'etra(4  that  question— did  you  have  any 
Opportunity  to  contract  for  the  sale  of  these  hops 
krowing  on  the  Eola  Farm  at  any  time  near,  within 
fi  few  days  of  July  31st,  1952?  Could  you  have  sold 
them  ? 

Mr.  Watson :  Your  Honor,  I  think  that  question 
is  [16]  objectionable.  There  doesn't  seem  to  be  any 
foundation  for  it.  It  is  j)ure  speculation. 
1  The  Court:  Well,  he  can  state  whether  or  not  he 
fiad  anyone  make  any  offers  or  anything  of  that 
dnd.  That  would  be  the  only  thing  I  would  know 
^hat  he  would  know  about. 

Mr.  AVatson :  I  believe,  your  Honor,  he  testified 
■hat  he  hadn't  had  any  offers  or  that  there  have 
I3een  no  contracts. 
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The  Court :     Let  him  answer  the  question. 

A.  I  would  have  to  qualify  my  answer  by  say- 
ing that  1  didn't  recall— I  can't  recall  whether  I 
had  any  offers  or  not,  but  I  didn't  intend  to  sell  at 
that  time,  though. 

Q.  You  say  you  did  not  intend  to  sell  at  that 
time?  A.     Not  at  that  market  level. 

Q.  And  what  was  the  reason,  specifically,  if  you 
can  recall,  why  you  didn't  sell? 

A.     As  any  hop  grower,  I  thought  the  market  wasjj 

going  to  go  up. 

Q  What  was  the — what  is — what  was,  during;; 
the  years  1952  and  ])rior,  the  average  cost  of  raising 
hops  on  Willamette  River  bottom  land  to  maturity 
and  harvest  during  a  normal  year?  If  you  know, 
and  on  what  yield  per  acre  is  your  statement  based? 
Now,  I  don't  mean  the  harvesting.  I  mean  up— the 
growing,  cultivating  of  fertilizing  the  hops  up  to 
maturity  and  before  harvest?  i 

A.  Twenty— twenty— we  will  say  in  the  range  of; 
twenty-two  to  twenty-five  cents  a  pound;  and  that 
figure  is  based  upon  average  [17]  yield,  which  I  in- 
dicated ranged  from  thirteen  to  fourteen  hundred 
pounds  per  acre. 

Q.  Mr.  Williams,  I  hand  you  Exhibit  lA,  will' 
you  tell  me  what  it  is,  please? 

Mr.  Watson:  What — excuse  me,  what  was  that 
last  question? 

Mr.  Flynn:  I  wanted  him  to  identify  Ex 
hibit  lA. 

A.  This  purports  to  be  a  copy  of  the  settlemeni 
invoice  between  the  firm  of  Williams  &  Hart  andthti 
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Eola  Hop  Farm,  for  the — covering  the  1952  crop  of 

hops. 

Q.  And  does  that  statement  show  the  pounds  of 
hops  grown  or  harvested  on  the  Eola  Farm,  for  the 
year  1952?  A.     Yes. 

Q.     And  what  is  that  poimdage? 

A.  It  shows  one  hundred  and  fifty-two  thousand 
seven  himdred  and  forty  pounds,  and  a  hundred 
thousand  three  hundred  and  fifty  pounds,  salable 
allotment. 

Q.  That  is,  what  became  of  the  hops  grown  on 
the  Eola  Farm  which  were  not  sold?  That  is,  the 
difference  between  the  one  hundred  thousand 
!  pounds  that  were  sold  and  the  hundred  and  fifty 
thousand  pounds  that  were  grown  and  harvested? 
i     A.     They  were  destroyed. 

Q.     And  for  what  reason? 

A.  Well,  they  were  worthless  because  we  couldn't 
sell  them  because  they  didn't  come  under  the 
allotment.  [18] 

Q.     W(^re  the  hops  destroyed — that  is,  the  fiftv 
thonsaiid  pounds  of  hops  destroyed,  equal  in  qualit,y 
0  the  liops  sold?  A.     Yes. 

Q.    If  you  know?  A.     Yes. 

Q.  Is  it  correct  that  the  hundred  and  fifty-thou- 
sand pounds — pardon  me,  I  will  retract  that.  Could 
you  tell  me  the  acreage  in  hops — planted  to  ho])s  oo 
the  Eola  Farms  during  the  year  1952? 

A.     Roughly,  one  hundred  and  fifty  acres. 

Q.  Is  it  correct  to  state  that  the  hop  production 
^mounts  to  only  five  bales  to  the  acre,  according  to 
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that  statement?  A.     Yes. 

Q.  Do  you  know  or  recall  why  the  hop  crop 
grown  on  the  Eola  Farm  during  the  year  1952 
yielded  only  five  bales  to  the  acre  instead  of  what 
would  have  been  a  normal  crop,  as  you  have  pre- 
viously testified?  Do  you  know  or  recall  the  reason? 

A.  Well,  I  recall  the  principal  reason  being  that 
the  crop  as  it  matured  was  of  a  very  friable  na- 
ture, and  we  had  extreme  difficulty  with  our  ma- 
chine— mechanical  harvesting  operations  and  the 
loss  of  wastage  of  hops  was  exceptionally  severe 
that  year. 

Q.  Reading  from  that  statement,  can  you  tell  me 
when  the  Eola  Farms  was  paid  for  the  ho])s  sold 
from  the  1952  crop? 

A.  Well,  the  statement  is  dated  Decenibcr  31st, 
1952. 

Q.  Do  you  know  or  recall  the  date  on  which  the 
hops  themselves  were  sold?  [19] 

A.  Only  generally  during  the  months  of  from 
October  through  December.  I 

Q.  Generally  through  October  and  December. 
When  did  the  Eola  Farms  receive  notice  of  the 
quantity  of  the  1952  crop  of  hops  it  would  be  per- 
mitted to  sell,  if  you  can  recall  ? 

A.     Mid-December  of  1952. 

Q.     That  would  be  the  fmal  or  the  preliminary! 
notice  ? 

A.     My  recollection  was  that  was  the  final. 

Q.  Were — was  the  Eola  Farms  notified  prior 
to  December  of  the — a  tentative  allotment  of  hops  it  j 

if 
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would  be  permitted  to  sell  from  the  1952  crop,  if 

you  recall? 

A.  I  can't  recall — I  can't  recall  the  Control 
Board  practices.  They  were  changed  from  year  to 
year,  I  can't  recall  their  practice.  Generally,  they 
submitted  preliminary  allotments  on  a  piecemeal 
basis,  at  an  earlier  date  than  the  final  allotment — 
the  issuance  of  the  final  allotment. 

Q.  Do  you  recall  whether  they  issued  any  pre- 
liminary allotment  or  preliminary  estimate  of  the 
amount  of  hop  you  would  be  permitted  to  sell  prior 
to  July  31,  1952;  that  is,  if  you  can  recall? 

A.     No,  they  did  not. 
'    Q.     Am   I   to   understand   from  your   testimony 
that  the  final  allotment  received  from  the  Hop  Coii- 
trol  Board,  was  received  after  the  crops  were  har- 
vested and  baled?  A.     Yes. 

Q.  When  would  they  be  normally  harvested  and 
baled?  I  [20]  believe  you  testified  to  that  once, 
but (interrupted) 

A.  Well,  as  I  indicated,  fuggles  varieties,  har- 
vest generally  starts  the  18th  to  the  20th  of  Au- 
gust, and  the  late  cluster  harvest  starting  in  the 
latter  part  of  the  first  week  in  September;  the  har- 
vest generally  completed  by  the  20th  to  the  22nd 
of  September,  and  the  hops  are  of  course  dried  and 
baled  as  they  are  harvested,  so  I  would  say  that 
the  very  last  date  would  probably  be — the  last  bale 
would  be  baled  probably  not  any  later  than  Oc- 
tober 1st. 
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Q.    Do  you  mean  that  you  grew  a  full  crop  of  I 

hops  prior  to  learning  the  quantity  you  would  be  | 

permitted  to  sell  ?            A.     Yes.  | 

Q.     Would  your  lack  of  knoAvledge  of  the  allot-  ij 

ment  of  hops  for  sale  to  be  granted  to  the  Eola  ;i 

Farm  prevent  the  placing  of  a  market  value  upon  i 

the  hop  crop,  in  process  of  growth  at  July  31,  1952  ?  ! 

A.     Yes 

Q.     Do  you  recall  the  percentage  of  the  total  hop  ; 

crop  grown  on  Eola  Farms  during  the  year  1950 —  ^J 

1950,  which  you  were  permitted  to  sell  by  the  Hop  ] 
Control  Board?  I 

A.     It  was,  in  round  figures,  eighty-tive  per  cent.  I 

Q.    Do  you  recall  the  percentage  of  the  total  hop  > ; 

crop  grown  on  the  Eola  Farms  during  the   year  \ 

1951,  which  you  were  permitted  to  sell  by  the  Hop 
Control  Board "? 

A.  Again,  in  round  numbers,  seventy-three  per 
cent. 

Q.  Do  ,you  recall  the  percentage  of  th(^  total  hop 
crop  grown  [21]  on  Eola  Farms  during  the  year 
1952?  A.     Sixty-five  per  cent. 

Q.  It  has  been  stipulated  between  counsel  that 
the  Eola  Farms  abandoned  the  growing  of  hops^ 
during  the  year  1953.  Please  explain  to  the  Court  in 
your  own  w^ords,  why  the  growing  of  hops  was 
abandoned  ? 

A.  The — in  the  winter  of  1952  or  early  spring  of 
1953,  the  Hop  Control  Program  was  voted  out  by 
the  hop  growers  and  with  the  advent  of  European 
hops  coming  back  into  the  market,  there  just  was  no! 

i 


Commissioner  of  Inferval  Revenue  53 

(Testimony  of  Ralph  E.  Williams,  Jr.) 
money  to  be  made  domestically  in  hop  production. 
The  net  result  of  it  is  that  the  State  of  Oregon  is 
not  even  any  longer  a  factor  in  hop  production  to 
speak  of. 

Mr.  Fylnn:  Thank  you,  Mr.  Williams.  Your 
witness. 

Cross-Examination 

By  Ml'.  Watson: 

Q.  Mr.  Williams,  I  think  you  testified  on  direct 
examination  that  you  managed  the  Eola  Hop  Farm 
in  the  year  1952,  is  that  correct '? 

A.  Yes,  I  was  the — I  managed  it  for  my  mother, 
yes,  as  I  managed  her  other  aifairs. 

Q.  And  that  w^ould  apply  to  the  period  before 
the  Corporation  was  dissolved?  A.     Yes. 

Q.  And  how  long  prior  to  that  time  had  you 
managed  the  farm? 

A.     Since  my  father's  death  in  1940.  [22] 

Q.  You'd  handled  your  mother's  hop  affairs — 
hop-growling  affairs  for  a  considerable  period  of 
jtime,  is  that  correct?  A.     Yes. 

!    Q.     Then   you  were — ^you  were   the  person   who 
imade  the  decision  on  dissolving  the  Corporation,  I 
uppose  ?  A.     No,  I  would  say  not  entirely,  no. 

Q.     AYho  else  would  partake  in  that  decision? 

Mr.  Fl^^m:  If  the  Court  please,  that  is  not  a 
jproper  question. 

ij    The   Court:     Well,   I   can't   tell,   Mr.    Flynn.    I 
lion't  know  what  the  object  is. 

Mr.  Watson:     Your  Honor,  our  purpose  in  this 
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lino  of  qnestioning  is  to  show  that  some  time  in  | 
July  of  1952,  or  even  earlier  than  that,  Mr.  Wil-  < 
liams  or  his  associates,  were  well  aware  that  there  i 
would  he  a  loss,  and  that  was  one  of  the  reasons  j 
they  dissolved  the  Corporation  and  transferred  the  :i 
assets— the  growino-  hop  asset  to  the  Petitioner.  We  ;| 
want  to  show  that  they  were  well  aware  at  that  time  i 
that  there  would  be  no  market  value  to  speak  of  ■ 
for  these  crops,  and  that  a  loss  would  be  sustained.  ;i 

Mr.   Flynn:     May  it  please  the   Court,   I  don't;; 
think  that  is  material  to  the  issue  of  the  market' 
value  of  that  crop.  'j 

The  Court:  Well,  I  can't  tell,  Mr.  Flynn,  andf', 
if  it  is  not  material,  I  can  always  disregard  it,  so'i 
T  will  hear  what  he  has  to (interrupted)  ji 

Mr.  Flynn:     All  right,  sir.  [23]  H 

The  Court:     say  about  it,  and  if  it  is  not  ma-'j 

terial  to  the  issue  in  this  case,  I  assure  you  that  I* , 
will  not  consider  it  in  evidence.  '  I 

The  Witness:  Would  you  repeat  the  question,! 
please  ?  |  i 

(Previous  question:   "Who  else  would  par-M 
take  in  that  decision?" — repeated  by  Reporter 
at  this  time.)  | 

A.  I  assume  you  want  to  know  the  peoples 
names,  sir? 

Q.    Yes,  please. 

A.  Well,  one  person  of  course,  would — who  wai 
naturally  involved  was  my  mother — whose  propertjj 
was  involved.  Another  person  who  was  advisory  wa: 
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my  mother's  attorney,  Burton  L.  Coan;  then  I 
would  say  other  people  to  whom  I  had  talked,  and 
we  had  talked,  relative  to  the  future — anticipated 
future  of  the  propagation  of  hops  for  profit  in  the 
State,  in  this  area. 

Q.  Now,  what  were  the  considerations  in  making' 
that  decision? 

A.  The  considerations  in  making  that  decision 
were  to — that  after  a  determination  had  been  made 
that  the  hop  crop — or  I  should  say  that  hops  would 
no  longer  be  grown  on  this  farm — premises,  that 
we  would  endeavor  to  rent  the  farm  to  a  tenant 
farmer  for  other  purposes  and  that  the — that  it 
I  would  be  just  too  complicated  to  have  a  corpora- 
tion in  the  way  any  more,  from  a  bookkeeping 
standj)oint,  where  we  would  only  be  receiving  one 
irent  check,  and  with  no  liability,  and  for  just  from 
Jan  expense  as  well  as  a  bookkeeping  and  an  office 
problem.  [24] 

I  Q.  Do  I  understand  you  correctly  that  one  of 
ithe  primarv  factors  in  that  decision  was  vour  deter- 
ijnination  that  the  growing  of  hops  was  no  longer 
iprofitable  ? 

I  A.  It  was  not  a  determination  that  the  present 
p-owing  of  hops  was  no  longer  profitable,  but  that  it 
ivould  not  be  profitable  for  the  1953  and  forward 
seasons. 

'?   Q.     Well,  why  was  it  then  that  the  decision  was 
nade  in  the  middle  of  the  1952  growing  season  ? 
III  A.     The  only  thing  I  can  say  is  that  was  about 
he  time  we  got  around  to  it. 

Q.     Had  the  decision  been  under  consideratio]i 
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prior  to  that  time?  A.     Yes.  , 

Q.  Is  it  your  testimony  then  that  the  decision  j 
to  dissolve  the  Corporation  was  not  primarily  \ 
based  on  the  realization  that  a  loss  for  the  growing  i 
of  the  hop  crop  in  1952  would  be  realized? 

A.  I'm  sorry.  I  got  the  negative  or  the  posi-  I 
tive ( interrupted  )  ^ 

Q.     Well,  let  me  rephrase  the  question  then? 

A.     Please. 

Q.  Is  it  not  true  that  one  oi  the  ])rimary  rea-  | 
sons  for  dissolving  the  Corporation  in  1952  was  the  I 
realization  that  a  loss  would  Ik-  sustained  on  the  i 
1952  crop?  A.     No.  | 

Q.  Mr.  Williams,  have  you  ever  been  a  member  I 
of  the  Hop  [25]  Control  Board?  A.     Yes. 

Q.     Were  you  a  member  in  1951?  A.     Yes. 

Q.     Were  you  also  a  member  in  1952? 

A.     Yes. 

Q.  And  did  you  generally  participate  in  the 
meetings  ?  A.    Yes. 

Q.  And  as  I  understood  your  earlier  testimony 
you  have  been  associated  with  hop  growing  foi 
years  and  years,  is  that  correct? 

A.     That's  right;  yes. 

Q.  Do  you  recollect  the  date  in  1952  when  thfj 
hop — Hop  Control  Board  met  to  make  their  recom 
mendation  as  to  salable  quality  to  the  Secretary  o:i 
Agriculture  ? 

A.  I  don't  recall  the  date,  sir,  but  generally- 
general  ly  it  was  held — that  meeting  was  general!; 
liokl  in  mid-Julv. 
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Q.  Would  the  date  of  July  17th,  1952,  be  ap- 
proximately correct?  A.     Yes,  I  would  say  so. 

Q.  And  that  recommendation  that  was  made  by 
the  Hop  (^ontrol  Board  was  accepted  by  the  Secre- 
tary almost  as  a  matter  of  course,  wasn't  it? 

A.     Yes. 

Q.  And  in  July,  then,  of  1952,  the  Board  did 
reach  a  decision  on  the  salable  quality — ^^salable 
quantity,  did  they  not?  [26]  A.     Yes. 

Q.  And  you  knew  the  results  of  that  decision, 
didn't  you,  Mr.  Williams?  A.     Yes. 

Q.  And  am  I  not  substantially  correct  in  saying 
that  at  that  time  they  recommended  that  about 
ithirty-six  point  one  per  cent  of  the  total  crop  be 
jdeclared  unsalable? 

A.  That  would  not  be  the  function  of  tlie  Hop 
Control  Board  at  that  time.  They  would  only  set 
the  potential — the  possible — what  the  demand  for 
hops  would  be,  not  how  big  the  crop  was  going 
to  be. 

Q.  Well,  didn't  they  consider,  in  reaching  their 
decision,  what  the  total  production  w^ould  likelv  be? 

A.  That  did  not  constitute  any  element  what- 
soever in  that  determination. 

!  Q.  You  mean  at  the  time  they  met,  they  didn't 
jiave  any  idea  then  what  the  over-all  hop  jn'oduction 
^ould  be  ? 

I    A.     They  would  have — they  would  have  estimates, 
yes. 

Q.  Well,  those  estimates  were  generally  ])rett\' 
beliable,  were  thev  not? 

i 
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\  Sometimes,  they  have  been— sometimes  they 
are  and  sometimes  they  aren't.  They  are  merely 
estimates.  But  the  Control  Board  only-only  sets 
the  salable  quantity— so  many  million  pounds  avail- 
.^ble_that  would  be  available  for  sale. 

Q.  But  for  a  person  in  your  position,  who  was 
wen  aware  of  [27]  marketing  conditions  and  quanti- 
ties gi'own  and  the  effect  of  a  decision  of  this  sort,  you 
could  readily  interpret  what  the  result  would  be 
as  far  as  this  crop  was  concerned,  could  you  not?, 

A.     You  mean  how  much  the  cut  would  be? 

Q.     Yes. 

A.     I  would  say  within  reasonable  bounds,  yes. 

Q.  Then,  some  time  in  July,  you  had— had  fairly: 
sound  reason  to  believe  that  at  least  thirty-five  per 
cent  of  the   '52  crop  would  not  be  salable,  is  thatj 

not  corrects 

A.  I  would  say  only  from  recollection— my 
recollection  probably  wouldn't  be  that  close,  bui 
I  would  say  that  it  would  be  within  that  range,  yes 
Q.  And  isn't  it  also  a  fact  that  because  of  youi 
close  association  with  the  hop-growing  industry 
you  were  reasonably  certain  that  that  would  be  the! 
last  year  of  control  on  hops? 

A.  No,  there  were  just — there  was  considerabh 
discontent  among  the  hop  growers,  but  if  my  recol;: 
lection  serves  me  correctly,  it  wasn't — it  didn'! 
make  itself  known  until  some  time — some  time  con 
siderably  later  in  the  fall. 

Q.  Was  it  the  general  feeling  in  the  hop-growinj 
industry  that  if  the  controls  were  taken  off,  thfil 
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the  market  would  fall  away  to  a  considerable  ex- 
tent? A.    Yes. 

Q.     And  that's  actually  what  happened,  isn't  it? 

A.     Yes.  [28] 

Q.  And  is  it  not  also  true  that  for  a  considerable 
period  of  time  prior  to  the  end  of  controls,  there 
had  been  a  decrease  in  the  amount  of  acreage 
planted  to  hops  each  year? 

A.  No,  I  believe  if  anything,  and  it  is  only 
recollection — that  if  anything,  there  w^as  a  slight  in- 
crease in  acreage. 

Q.     There  was  an  increase  in  acreage? 

A.  I  think — that  would  be  purely  from  recollec- 
tion as  to  the  last  couple  of  years,  maybe  I  had  bet- 
ter say  that  I  don't  know. 

Q.  Well,  let  me  ask  you  once  again  then.  Is  it 
your  testimony  that  the  fact — is  it  your  testimony 
that  an  anticipated  loss  on  the  1952  crop  was  not 
one  of  the  factors — one  of  the  primary  factors  in 
your  decision  to  dissolve  the  Corporation  in  1952? 

A.     It  was  not  one  of  the  primary  factors,  no. 

Q.     Was  it  a  substantial  factor  in  that  regard? 

A.     No,  I  would  say  not. 

Q.  You  may  have  explained  this  before,  but 
what,  precisely,  were  the  reasons  for  dissolvino-  in 
;the  middle  of  the  growing  season? 

A.     As  I  indicated,  the  determination  that  the 

I  that   that    particular   acreage — or   that    particular 
field  w^ould  be  taken  out  of  hop  production,  because 

ithe  hop  business  had  the  appearance,  as  far  as  19 

as  far  as  the  subsequent  year  of  1953 — that  it  v.as 
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not  the  type  of  business — in  other  words,  it  would 
become  risky,  with  no  control — was  not  a  business 
for  a  widow  to  be  in,  and  that  the  ranch  was  going 
to  be  leased  for  some  other  purpose,  and  if  there 
was  no  longer  any  reason  to  have  a  Corporation, 
as  I  said,  from  a  [29]  bookkeeping  standpoint,  and 
standpoint  of  execution  of  papers  and  all  the  other 
details  that  are  incident  thereto. 

Q.  Now,  what  then  was  the  purpose  for  forming 
a  Corporation  some  seventeen  months  prior  to  that 
time? 

A.  At  that  stage  of  the  game — I  mean — game, 
I'm  sorry.  At  that  stage,  the  hop  business  looked 
like  it  was  going  to  be  on  a  fairly  level  plane  for 
quite  a  number  of  years,  and  that  in  conse([uence, 
the  earnings  of  the  farm  would  level  themselves  out, 
and  for — it  was  that  reason  that  the  Corporation 
was  formed. 

Q.  Isn't  it  a  fact  that  your  mother  had  con- 
siderable income  from  other  sources  during  all  these 
years  ? 

Mr.  Flynn:  I  have  an  objection,  your  Honor, 
that  is  not  material. 

The  Court:  I  will  permit  the  witness  to  answer 
The  objection  will  be  overruled. 

Q.  Yes,  and  she  had  considerable  income  fron 
other  sources  in  the  year  1951,  is  that  not  so  ? 

A.  I  can't  recall  exactly,  sir,  but  I  don't  recal 
if  there  were  any  conditions  that  would  cause  to( 
nuich  deviation  from  her  ordinary  income. 

Q.     Coming  back  to  the  decision  in  1952,  now 
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to  dissolve  the  Corporation,  was  one  of  the  consider- 
ations the  fact  that  your  mother  might  possibly  be 
the   beneficiary   of   a   carry-back   loss   involved   in 
the  decision? 

A.  I  have  no  distinct  recollection.  As  I  said,  I — 
it  might  [30]  have  been  a  consideration,  as  taxes  are 
with  everything  you  do  nowadays. 

Q.  But  you  don't  have  any  distinct  recollection 
on  that  point? 

A.  Not  that  it  was  any  primary (inter- 
rupted) 

Q.     Well,  was  it (interrupted) 

A.  I  say  that — yes,  I  would  assume  that  prob- 
abl}'  it  was  undoubtedly  discussed. 

Q.  Then  your  testimony  is  that  it  was  a  factor 
involved  in  the  decision  ?  A.     Yes. 

Q.  Then  I  understand  you  correctly  then  that 
you  did  contemplate  that  there  would  be  a  loss  on 
the  1952  crop?  A.     No. 

Q.  Well,  I  thought  you  previously  testified  that 
5^ou  thought  it  might  be  possible  for  your  mother  to 
Set  a  carry-back  loss? 

A.  If  there  was  a  carry — if  there  was  a  loss, 
^es,  sir. 

Q.  But  you  considered  it  as  a  possibility — there 
w^as  a  distinct  possibility  there  would  be  a  loss  on 
uhe  1952  crop? 

A.     In  July,  I  can't  think  there — that  there  was 
(my thing  in  the  picture  that  would  indicate  that — 
hat  would  indicate  that  there  was  a  loss,  with  a 
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sixty-five  per  cent  salable  allotment,  of  course,  it 

was  ob^dous  there  would  not  be  too  much  profit. 

Q.     And  was  it  also  true  that  the  market  had 
been  rather  soft  during-  that  time? 

A.    Yes,    it   was— it   was   inactive,    as   I   recall, 
from ^(unfinished  answer)  [31] 

Mr.  Watson:     T  have  no  further  questions. 

Mr.  Flynn:    I  have  two  more  questions,  if  you 

please. 

The  Court :     Let's  hasten  along,  gentlemen,  so  we 

can  conclude  this. 

Mr.  Flynn:     All  right. 

Redirect  Examination 
By  Mr.  Flynn: 

Q.  Mr.  AVilliams,  I  ask  you,  were  you  not  awarr  i 
that  the  Internal  Revenue  Code  provided— eon- 1 
tained  a  i)rovision  enabling  a  sole  stockholder  tcj 
obtain  the  assets  of  a  corporation  without  payinsj 
any  tax  thereon  during  the  year  1952  ?  A.     Yes  \ 

Q.  Were  you  further  aware  that  the  sole  stock  j 
holder  obtained  these  assets,  subject  to  certain  re  j 
strictions,  at  the  same  cost  basis  to  the  Corporatioi  i 
during  the  year  1952  %  I 

Mr.  Watson:  T  object — I  object  to  that,  youj 
Honor.  I  don't  there — I  don't  think  there  is  ami 
evidence  in  the  record  about  the  cost  basis.  j 

Mr.  Flynn :  If  it  please  the  Court,  we  hav ! 
stipulated  what  the  cost  basis  is.  j 

The  Court:     Well,  you  are  asking  somethino-  thai 
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probably  no  one  but  a  lawyer  could  answer,  Mr. 
Flynn;  however,  I  am  going  to  let  him  answer — 
whether  or  not  he  had  been  advised  that,  or  some- 
body— or  whether  somebody  had  given  him  the  in- 
formation. [32] 

Mr.  Flynn :  Tf  it  please  the  Court,  my  question 
is  directed  to  this:  Counsel  has  contended  that  the 
purpose  of  dissolving  during  the  year  1952  was  to 
obtain  a  substantial  operating  loss.  I  wish  to  point 
out  to  the  Court  that  the  taxpayer  had  competent 
advice  to  remind  him  that  he  could  have  obtained 
the  same  effect  by  tax-free  liquidation. 

The  Court:  I  think  that  is  the  way  you  should 
examine  him — ask  him  whether  or  not  he  had  been 
advised  to  that  eifect,  and  not  whether  he  knows  it. 

Q.  (By  Mr.  Flynn)  :  Mr.  Williams,  were  you 
M)  advised  by  counsel  ?  A.     Yes. 

Q.  I  would  like — there  was  one  question  that  did 
confuse^  me — T  didn't  get  the  answer — could  you  tell 
me,  please,  if  you  recall,  when  the  controls  were 
taken  off? 

j    A.     My  recollection  was  it  was  some  time  in  the 
'spring  of  1953. 
I    Q.     In  1953.  Thank  you. 

The  Court.:     No  further  questions? 

Mr.  Flynn :     No  further  questions. 

Mr.   Watson:     No   further  questions. 

The  Court :    Very  well,  you  may  stand  aside,  sir. 

(Witness  excused.) 
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The  Court:     Call  your  next  witness,  Mr.  Flynn. 
Mr.  Flynn:     We  would  like  to  call  Frank  [33] 

Kennedy. 

FRANK  KENNEDY 

a  witness  called  by  and  on  behalf  of  the  Petitioner, 
first  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

The  rierk:    Please  state  your  name,  sir,  and  youi 

address. 

The  Witness :    Frank  Kennedy,  I  ndependence. 

Direct  Examination 

By  Mr.  Flynn :  : 

Q.     What  is  your  occupation,  Mr.   Kennedy?  , 

A.     Farming.  i 

Q.     And  do  you  engage  in  a  particular  type  o 

farming?  A.     I  had  been  growing  hops. 

Q.     For  how  long  have  you  been  gi-owing  hopsj 
A.     About  thirty-five  years.  j 

Q.     Where  have  you  been  growing  hops  for  thi 

past  thirty-five  years,  is  it  in  one  location  ? 

A.    Yes,  Horst   (phonetic)   Ranch  at  Indepen 

ence. 

Q.     How  far  is  the  Horst  Ranch  in  IndependenJ 
from  the  Eola  Farm,  if  you  know?  Approximatel)! 

A.     Our  line  is  about  a  half  a  mile  from  theii? 

boundary. 

Q.  Were  you,  during  the  year  1952,  famili;i 
with  other  farms  in  the  vicinity  of  your  farm  aij 
the  ci-ops  raised  on  these  farms  at  that  time  ? 

A.    Yes,  I  was. 
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Q.     What  kind  of  crops  were  raised'?  [34] 

A.  Well,  around  that  district,  mostly  hops  were 
^rown. 

Q.  Is  the  land  in  that  area,  the  area  of  the  Horst 
Farm — Horst  Farm,  of  the  same  general  type  as 
that  on  which  you  conduct  operations  at  the  Horst 
Farm- — I  mean — by  that,  I  mean,  is  the  Horst  Farm 
[ocated  on  river  bottom  land?  A.     It  is. 

Q.  Do  you  know  whether  the  Eola  Farm  is  also 
[ocated  on  river  bottom  land?  A.     Yes,  it  is. 

Q=  Was  the  Eola  Farm  used  for  growing  hops 
in  1952  ?  A.     Yes. 

Q.  What  variety  of  hops  were  grown  on  the  Eola 
Farm  during  1952,  if  you  know? 

A.  They  grew  the  two  varieties — the  popular 
varieties,  fuggles  and  clusters. 

Q.  Are  these  the  type  of  hops  that  was  raised 
Dn  the  farm  that  you  operate? 

A.     The  same,  yes. 

Q.  What  is  the  average  yield  of  seeded  hop  to  be 
expected  from  Willamette  River  bottom  land  in  that 
area,  if  you  know^during  a  normal — the  average 
field  in  a  normal  year? 

A.  I'd  say  five  and  a  half  to  seven  bales  to  the 
icre. 

Q.  What  was  the  average  of  cost  of  production 
)f  hops  to  maturity  and  before  harvest  during  the 
t^ear  1952,  if  you  know? 

A.  Well,  it  would  just  be  an  estimate.  We 
isually  figure  [35]  that  our  growing  costs  up  to 
larvest  are  twenty  to  twenty-five  cents  a  pound,  and 
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I'd  say  the  average  is  probably  twenty- two  and  a 

half  cents. 

Q.  Do  you  mean  that  it  would  cost  twenty-two 
and  a  half  cents  per  pound  of  actual  hops  produced,  j 
or  is  this  average  cost  based  upon  the  estimated 
yield  of  five  and  a  half  to  seven — (interrupted).  | 
A.  Well,  it  would  be  either  the — you — your  | 
actual  costs  are  what  you  produced,  but  you  could —  \ 
you  usually  figured  on  an  estimated  yield. 

Q.  And  your  statement  of  twenty-two  and  a  half  | 
cents,  is  that  what  I  understood?  j 

A.     Twenty-two  and  a  half.  jj 

Q.     Is  based  upon  an  estimated  yield?  { 

A.     On  a  general  average.  | 

Q.     Yes,   r  understand.  i' 

II 

A.     For  a  normal  year.  ' 

Q.  Based  upon  your  experience,  is  it  possible  to>;« 
determine  with  any  degree  of  accuracy,  the  yield  of !( 
seeded  hop  vines  at  July  31st  of  any  year,  growing  ii 
— with  those  ^dnes  growine-  on  Willamette  River ii 
bottom  lands  ?  |  j 

A.  Not  with  any  degree  of  accuracy.  You  can"! 
always  estimate  a  crop,  but  it  may  be  off  as  nuich  i 
as  thirty  per  cent  or  we  may  be — I  mean,  under  i 
thirty  per  cent  or  over  ten  or  fifteen,  you  very  i 
seldom  are  over.  [36]  1 1 

Q.     I  am  speaking  of  July  31st,  now?  1 1 

A.     Yes,  I  know. 

Q.  That  is — am  I  to  understand  then,  that  the 
crop  can  either  increase  or  decrease  as  much  as 
thirty  per  cent  during  the  remaining  period  untii 
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they  mature?  A.     I  think  so. 

Q.  Do  you  recall  whether  the  seeded  hops  grown 
on  Willamette  River  bottom  land,  during  1952,  were 
matured  at  July  31st  ?  A.     No. 

Q.  Based  upon  your  experience,  and  assuming 
a  market  value  for  baled  seeded  hops  of  fifty  to 
fifty-two  cents  a  pound,  what,  in  your  opinion, 
would  be  the  fair  value  of  a  normal  crop  of  seeded 
hops  on  the  vine  at  July  31st  ? 

Mr.  Watson:  I  object  to  that  question.  There  is 
no  quantity  in  it  again. 

Mr.  Flynn :  If  the  Court  please,  the  witness  has 
testified  that  it  is  not  possible  to  estimate  the  crop 
or  July  31st.  I'll  restate — I'll  withdraw  the  ques- 
tion. 

Mr.  Watson:  Maybe  I  don't  understand  the 
question,  your  Honor — I  can't  see  where  he  is  going 
to  get  a  value  if  he  doesn't  have  the  quantity  factor. 

Q.  Well,  would  you,  as  a  grower  of  hops,  sell 
your  crop  at  July  31st  of  any  year  for  less  than  the 
cost  of  production — the  average  cost  of  production 
to  which  you  have  testified?  A.     No.  [37] 

Q.  During  the  year  1952,  would  you  have  sold 
your  growing  crop  of  seeded  hops  for  less  than 
thirty  cents  a  pound  on  July  31st,  provided  the 
market  price  at  that  date  was  fifty  cents  per  each 
pound  of  hops  that  you  could  deliver  after  harvest? 

A.     Will  you  please  ask  that  question  again? 

Mr.  Flynn :  Would  you  read  that  question  back, 
please  ? 
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(Previous  question  repeated  by  Reporter  at 
this  time.) 

A.     Certainly  not. 

Q.     Do  you  know  whether  there  was  a  crop  fail- 
ure affecting  hops  during  the  year  1952? 

A.     There  was  none. 

Q.     There  was  none.  Do  you  know  of  any  abnor- 
mal weather  conditions— do  you  know  or  can  you  5 
recall   any   abnormal   weather  conditions   prior  to 
July  31,  1952,  which  would  have  retarded  or  cur-j 
tailed  the  growth  of  the  hops  prior  to  July  31  of., 
that  year?  A.     I  don't  recall  anything  on  that. 

Mr.  Flynn :     Thank  you. 

Cross-Examination 
By  Mr.  Watson : 

Q.  Mr.  Kemiedy,  I  believe  that  you  testified  that 
you  wouldn't  sell  your  hops  in  any  year  for  lessj 
than  the  amount  of  your  incurred  expenses,  is  that 
correct  ?  A.     On  July  31st. 

Q.     Why  on  July  31st? 

A.  Well,  the  crop  was  made,  and  I  certainl)^ 
wouldn't  sell  it  [38]  for  less  than  the  profit.  I  woulc 
want  a  profit  out  of  it,  because  I  had  done  all  the 
work  and  I  have  invested  all  the  money. 

Q.  Well,  assume  that  your  expenses  are  forty] 
five  cents  per  pound,  and  that  the  market  at  that— 
the  future  market  is  nonexistent,  and  somebody' 
offered  you  twenty  cents  per  pound,  would  you  thei 

se1]  it? 

* 
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A.  If  the — if  the  market  was  forty-five — (in- 
terrupted). 

Mr.  Flynn :  If  I  may  ask  the  Court's  indulgence, 
counsel  has  not,  as  he  pointed  out  to  me,  qualified 
his  question  by  relating  it  to  the  production  of  hops. 
Is  he  talking  about  forty-five  per  cent  of  the  hops 
actually  harvested  some  month  or  two  months  later, 
3r  is  he  talking  about  forty-five  cents  per  pound 
3f  the  estimated  crop  at  July  31st  % 

The  Court :  Reframe  your  question,  Mr.  Watson. 
r  think  the  question  is  clear,  but  reframe  it  to  be 
sure,  so  we  won't  have  to  read  it  back. 

Q.  Mr.  Kennedy,  assume  that  you  have  costs  of 
;hirty  cents  a  pound  on  your  hops,  and  that  all  of 
I  sudden  the  demand  for  hops  was  completely  elimi- 
lated — the  future  demand  for  hops  is  completely 
eliminated,  and  you  were  well  aware  of  that  fact, 
md  as  of  July  31st,  1952,  of  any  year,  somebody 
>ffered  you  fifteen  cents  a  pound  for  those  hops, 
ou'd  sell  then,  wouldn't  you? 

A.     Well,  I  don't  think  I  would,  no. 

Mr.  Watson :     I  have  no  further  questions. 

Mr.  Pljmn:     No  questions.  [39] 

The  Court:    Very  well,  you  may  stand  aside. 

(Witness  excused.) 

The  Court:     Any  further  witnesses? 
Mr.  Flynn:     Yes,  two  witnesses,  and  I  will  try 
nd  make  tbem  brief,  your  Honor. 
The  Court :     Very  well. 
Mr.  Flynn:     Roy  Nelson,  please. 


70  Estate  of  Grace  N.  Williams,  etc.,  vs. 

ROY  NELSON 
a  witness  called  by  and  on  behalf  of  the  Petitioner,  ; 
first  havins;  been  duly  sworn,  was  examined  and  ' 
testified  as  follows: 

The  Clerk:     Please  state  your  name  and  your: 
address,  for  the  record.  ; 

The  Witness:    My  name  is  Roy  Nelson;  I  live  at  i 

Salem,  Oregon.  ,1 

Direct  Examination  \ 

I! 
By  Mr.  Flynn:  ; 

Q.     What  is  your  occupation,  Mr.  Nelson?  1 

A.  I  am  a  vice  president  of  the  United  States! 
National  Bank.  ;. 

Q.     In  Salem?  A.     Yes,  sir.  |! 

Q.  Do  your  duties  involve  the  making  of  loansi 
on  agricultural  crops  ?  A.     I  do.  I 

Q.  Are  you  familiar  with  the  crops  grown  oim 
Willamette — that  were  grown  on  Willamette  Rivei; 
bottom  land  in  Polk  and  Marion  [40]  Counties  dunj 
ing  the  years  1952  and  prior  ?  A.I  am. 

Q.  Are  you  familiar  with  the  hop  business,  hav  { 
ing  made  loans  ?  I  j 

A.  I  have  made  loans  to  hop  growers  on  botl! 
the  production  of  hops  and  for  hops  after  harvesi, 

Q.     How  long  have  you  been  making  such  loan 

for  the  bank,  Mr.  Nelson?  | 

A.     Almost  thirty  years.  I 

Q.     Do  you  or  your  bank  make  loans  on  growin 

crops  prior  to  maturity  and  har^^est? 
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A.  On  practicall}''  all  advances  on  growing  hops, 
:hey  are  made  prior  to  maturity. 

Q.  Did  you  or  your  bank  make  such  loans  dur- 
ng  the  year  1952  ?  A.     I  think  so. 

Q.     To  the  best  of  your  recollection  you  did'? 

A.     Yes,  sir. 

Q.  Based  upon  your  experience  as  a  loan  officer, 
A^hat  is  the  average  yield  of  seeded  hops  to  be  ex- 
Dected  on  hops  grown  on  Willamette  River  bottom 
and,  if  you  know? 

A.  The  yield,  of  course,  will  vary  with  the  fami- 
ng operation,  l^ut  we  generally  estimate  that  the 
^ield  should  be  anywhere  from  a  thousand  to  four- 
een,  fifteen  hundred  pounds  per  acre,  broken  dow^n 
nto  bales,  that  would  be  anywhere  from  five  to 
5even  and  a  half  [41]  bales. 

Q.  All  right.  Based  Tipon  your  exxjerience  as  a 
oan  officei',  and  assuming  an  average  yield  of  hop 
)n  Willamette  River  bottom  land,  and  assuming 
further  a  market  price  for  hops  of  fifty  to  fifty-two 
i'ents  per  pound,  what  formula  would  you  have  used 
n  determining  the  amount  of  loan — a  loan  to  1k^ 
hade  upon  a  crop  of  hops  growing  at  July  31,  1952  ? 
!  A.  You  mentioned  a  price  ranging  from  fifty — 
ifty-two  cents (interrupted) . 

i!  Q.     Yes. 

I 

1  A.     or    in    that    neighborhood.    We    would 

)robab]y  discount  the  price  just  a  little  bit  to  be  on 

!he  safe  side,  and  deduct  from  that,  what  we  esti- 

iaate  the  harvest  costs  to  be,  which  hardly  ever  are 

3SS  than  twenty  cents  and  sometimes  as  much  as 
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twenty-five  cents,  and  we  would  aim  to  confine  our  " 
loans  then  to  a  maximum  of  what  could  be  reason- 
ably expected  to  be  received  for  that  particular  crop,  | 
whether  it  were  hops,  corn,  potatoes,  mint,  or  what  | 
have  you,  over  and  above  the  harvesting  costs.  On  j 
the  hypothetical  question  that  you  posed  there,  Mr.  j 
Flynn,  if  the  market  price  were  fifty  cents  deduct-  1 
ing  from  that  at  least  twenty  cents  or  perhaps  more  | 
for  harvesting  costs,  we  would  loan  a  maximum  of  j; 
one-half  of  the  difference  of  thirty  cents,  or  roughly  j 
fifteen  cents  per  pound  on  the  estimated  crop,  atij 
that  stage.  \ 

Q.  Can  we  summarizing  that  as  saying  that  you:j 
take  the  market  price,  deduct  the  harvest  costs,  plusij 
a  little  margin  for  safety  [42]  and  end  up  with|] 
fifty  per  cent  of  the  balance '?  'j 

A.     That  is  exactly  what  I  meant  to  convey.         ! 
Q.     Would  you  have  made  such  a  loan  upon  thel 
Eola  crop  during  the  year  1952,  had  such  loan  beer|| 
requested '?  ' 

Mr.  Watson:  Now,  I  object  to  that,  your  Honor  i 
I  don't  think  he's  competent  to  answer  that  ques;i 
tion.  j 

The  Court:  I  think  it  is  highly  speculative.  !] 
don't  think  we  can  limit  it  to  one,  but  would  yoi  j 
have  made  that  to  Eola  or  any  other  reputable  firm! ' 
Let's  not  limit  it  to  one  firm. 

Q.  Would  the  amount  arrived  at  by  your  foi 
mula  as  the  amount  of  a  loan  be  more  or  less  tha 
the  cost  of  growing  a  hop  crop  upon  river  bottoi 
land — answer  from  your  experience,  if  you  kn.ow' 


Commissioner  of  Infernal  Beven u-  73 

(Testimony  of  Koy  Nelson.) 

A.  Ji  would  be  less.  The  theory  behind  that,  of 
course,  is  that  we  would  like  to  have  the  borrower 
have  something  in  the  production  of  the  crop  him- 
self. 

Q.  That  is,  you  would  not  lend  what  you  con- 
sider to  be  the  full  value  of  the  crop? 

A.     That's  right. 

Q.  Based  upon  your  experience  as  a  loan  officer, 
what,  in  your  opinion,  was  the  average  cost  of  grow- 
ing a  crop  of  hops  on  the  Willamette  River  bottom 
land  to  harvest  time  during  the  year  1952,  if  you 
can  recall? 

I  A.  A  7pretty  good  average  would  lie  twenty-five 
iCents — twenty-five  cents  a  poimd.  [43] 
j  Q.  By  average  of  twenty-five  cents  a  pound,  do 
'you  mean  twenty-five  cents  a  pound  upon  the  actual 
hops  produced  or  upon  the  estimate  of  the  hops  to 
|be  produced? 

j    A.     No,  on  the  actual  amount  of  ho}>s  produced. 
[That's  before  picking  costs. 

1    Q.     Yes,  I  understand  that.  Do  you  recall  whether 
fthere  was  a  failure  of  the  hop  crops  in  the  Wil- 
lamette River  area  during  the  year  1952? 
j    A.     Not  to  my  recollection,  no. 
^1    Q.     Based  upon  your  experience  and  knowledge 
of  the  hop  industry,  how  closely  can  a  crop  of  hops 
be  determined  at  July  31st,  in  the  Willamette  River 
j  bottom  land  area  of  Marion  and  Polk  Counties? 
I    A.    Well,  it  has  been  my  observation  that  at  that 
(Stage,    July    31st,    the    crop    is    practically    made 
j'lthrough.  Tt  has  to  matiirr^  some  more  before  it  is 
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ready  for  harvest,  but  at  that  stage,  you  can  defi-  \ 

niteh^  determine  and  estimate  quite  closely  of  what  | 

the  crop  will  be,  and  the  danger  from  practically  all  ! 

hazards  has  passed  by  that  date.  : 

Mr.  Flynn :     Thank  you,  Mr.  Nelson.  j 

Cross-Examination  ;| 

ij 

By  Mr.  Watson:  i 

Q.     Mr.  Nelson,  referring  to  your  formula  that  ; 

you  use  in  making  tlie  loans,  would  the  fact  that;! 

thirty-five  per  cent  of  the  crop  would  be  declared li 

unsalable  at  the  end  of  the  year  affect  your  formula! 

at  all?  [44]  !| 

A.     Certainly,  to  the— to  that  extent.  I 

Q.     It  would  affect  it  to  that  extent?  ; 

A.    Yes.  ! 

Q.  And  the  result  would  be  that  you  would  not  i 
loan  on  the  full  amount  of  the  crop,  would  you"?      j 

A.  Not  during  the  years  when  your  allotments  i 
were  in  effect. 

Mr.  Watson:     That's  all. 

The  Court:    Are  you  through  with  this  witness! 

Mr.  Flynn :     Yes,  I  am,  your  Honor. 

The  Court :     You  may  stand  aside,  sir. 

(Witness  excused.) 
Mr.  Flvnn  :     Mr.  C.  W.  Paulus,  please. 


I 
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C.  W.  PAULUS 
a  witness  called  by  and  on  behalf  of  the  Petitioner, 
first  having  been  duly  sworn,  was  examined   and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Fl3ani : 

Q.  Mr.  Paulus,  what  is  your  experience  in  the 
hop  business? 

A.  I  have  been  interested  in  and  operating  in 
the  hop  business  since  1933. 

Mr.  Watson:  Your  Honor,  for  the  purposes  of 
this  trial,  we  will  stipulate  that  Mr.  Paulus  is  a 
qualified  hop  man. 

The  Court :     Very  well. 

Q.  Where  are  you  presently  employed,  Mr.  [45] 
Paulus  ? 

!     A.     Vice  President  of  Williams  &  Hart,  Oregon 
Corporation. 

Q.  The  Williams  is  the  Ralph  E.  Williams  in 
ithis  case?  A.    Yes. 

Q.  In  your  capacity  as  Vice  President,  what — 
japproximately  what  volume  of  hops  do  you  buy  and 
sell  each  year? 

I  A.     Oh,  from  a  volume  of  twenty-five  thousand 
bales  down  to  seven,  eight,  ten  thousand  bales. 

Q,     You  are  familiar  with  the  types  and  varieties 
f  hops  grown  on  Willamette  River  bottom  land  iv. 
.  [Polk  and  Marion  Counties  ?  A.     Yes,  sir. 

II  Mr.  Flynn:     If  it  please  the  Court,  may  I  lead 
ithe  witness  a  little  bit?  I  can  speed  it  up. 

The  Court:     I  beg  your  pardon? 
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Mr.  Fl}ain:     If  it  please  the  Court,  may  I  lead 
the  witness  a  little  bit?  I  can  speed  this  up. 

The  Court :    Unless  counsel  objects,  you  may  do  so. 

Mr.  Watson:     No  objection. 

Q.  (By  Mr.  Flynn) :  You  are  familiar  with  a  i 
hop  farm  called  Eola  and  the  variety  of  hops  raised  j 
on  that  farm  during  the  year  1952  ?  A.     Yes.    , 

Q.    What  kind  of  hops  were  grown  there!  I, 

A.     Fuggle  hops  and  late  cluster  hops. 

Q.  Can  you  recall  or  estimate  the  frequency  of  1 
your  visits  to  the  Eola  farm  during  the  period  in  j 
which  the  hops  were  growing  on  the  vines  during  ! 
theyear  1952'?  [46]  A.     Yes.  j 

Q.     How  do  you  so  recall?  'l 

A.  The  visits  were  quite  frequent,  in  view  of  the  ;) 
fact  that  the  Eola  Hop  Ranch  was  located  on  the  'l 
way  to  the  McLaughlin  (phonetic)  Farm,  which  i| 
Williams  &  Hart  was  operating,  and  I  would  pass  'J 
]}y  Eola  Farm  on  the  way  to  the  McLaughlin  Farm,  jj 
Q.  Did  you  assist  in  any  way  with  the  manage-  j 
ment  of  the  Eola  Farm  during  the  year  1952?         -j 

A.    No.  ij 

Q.     Did  you  have  an  opportunity  to  observe  the  f 

growth  and  development  of  the  crop  of  hops  grown ' 

on  the  Eola  Farm  during  the  year  1952,  particularly! 

up  to  July  31?  A.     Yes.  | 

Q.     Was  the  year  1952  up  to  July  31  a  normali 

year  for  growing  hops,  if  you  can  recall?  ': 

A.     To  my  recollection,  it  was  a  normal  j^ear.       i 
Q.     Based  upon   your  experience  with   crops  oi  i 
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tops  grown  on  Willamette  River  bottom  land,  can 
'ou  state  the  average  yield  of  seeded  hops  which 
ould  be  expected  to  be  obtained  from  such  lands 
n  a  normal  year  ? 

A.  Did  I  understand  you  to  inquire  if  I  antici- 
)ated  that  the  normal (interrupted). 

Q.  What  would  be  the  average  yield  of  seeded 
lops  on  Willamette  River  bottom  land,  during  a 
lormal  year? 

A.  From  six  and  a  half  to  seven — seven  and  a 
lalf  bales.  [47] 

Q.  Do  you  recall  whether  the  hops  observed  by 
ou  while  growing  on  the  Eola  Farm  were  equal  to 
he  average  of  hops  grown — growing  on  other 
arms  on  the  Willamette  River  bottom  lands  in 
^olk  and  Marion  Counties,  as  observed  by  you  dur- 
tig  the  year  1952  % 

I  A.  I  would  say  that  it  was  about  the  normal 
•rospect. 

j  Q.  Is  land  on  which  hops  were  grown  by  the 
iijola  Farm  during  1952  the  type  from  which  such 
ijield  could  be  expected?  A.     Yes. 

\  Q.  When  do  hops  of  the  type  grown  upon  the 
pola  Farm,  and  upon  your  own  farm,  mature? 
•  A.  The  fuggle  hops,  the  early  hops,  about  Au- 
;ust  the  20th  to  the  26th,  and  I  am  stating  that 
pice  there  were  several  years  that  we  began  our 
jarvest  operation  on  the  fuggles  as  late  as  the  26th 
bd  27th,  and  on  the  late  hops,  the  late  cluster  hops, 
Jrom,  oh,  the  5th  of  September  to  as  late  as  the  10th 
nd  11th  of  September. 
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Q.     Is  it  possible  to  determine  the  quantity  of  j 
a  hop  crop  of  this  type— of  the  type  grown  upon 
the  Eola  Farm  during  the  year  1952  at  July  31st, 
under  normal  conditions'? 

A.     It  is  possible  to  estimate,  yes,  but  not  pos- 
sible to  determine.  | 
Q.     Why  isn't  it  possible  to  determine  it  accu- ; 

rately '?  A.     There 's  so  many (interrupted)  | 

Q.     Explain  in  your  own  words.  i 

A.     -other  factors  that  may  come  into  the  ma-Ji 

turity  problem.  As  a  matter  of  fact,  as  of  July  31J| 

the  hops  are  in  the  bloom.  You  [48]  cannot  deter- i 

mine  whether  or  not — they  may  finally  make  hops/( 

so-called.  It  is  a  flower  that  is  merely  burring  andlfl 

that  hop,  which  is  a  flower,  may  not  even  come  mt^ 

maturity.  It  may — it  could  be  burned  off,  so  far  asi 

that  is  concerned.  It  doesn't  happen  very  often,  bu^ 

the  equation  is  there  that  you  cannot  make  a  deterij 

mination  as  of  July  31.  : 

Q.     But  you  can  estimate  the  crop  ?  | 

A.     Estimate,  on  the  basis  of  vine  growth.  l\ 

Q.     What  would — with  what  degree  of  tolerance; i 

in  your  opinion'? 

A.  Oh,  I  would  say,  a  bale  or  tv^^o  bales'  toler 
ance  variance. 

Q.  That  would  be  two  to  four  hundred  pound 
per  acre '?  A.     That 's  right. 

Q.  Is  your  recollection  of  the  period  prior  t 
July  31,  1952,  favorable  or  unfavorable  to  tb 
growth  of  hops  in  the  Willamette  River  bottom  Ian 
area?  ' 
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A.  My  recollection,  the  growing — diirino-  the 
growing  period,  conditions  were  favorable. 

Q.  Do  you  recall  the  prevailing  market  price  at 
July  31,  '52,  for  baled  and  dried  hops  of  the  seeded 
variety  growing  on  the  Eola  Farm  during  that  yeai*, 
1952? 

A.     It  was  around  forty-nine  to  fifty-two  cents. 

Q.  Do  you  know  whether  the  hops  grown — grow- 
ing on  the  Eola  Farm  at  July  31,  1952,  were  sub- 
ject to — under — to  sale,  [49]  under  contract  at  that 
lay?  A.     They  were  not. 

Q.  Isn't  it  true  that  you  or  your  firm  usually 
pouiiht  the  hops  on  the  Eola  Farm  ?  A.     Yes. 

Q.  When,  to  the  best  of  your  recollection,  did 
fowT  firm  buy  the  1952  allotment  of  crop  availa])le 
tor  sale  Iw  Eola  Farm? 

A.  I  don't  know  the  exact  dates,  but  it  was  sub- 
sequent to  October  1,  and  between  October  1  and 
December — early  December,  I  would  say. 
j  Q.  You  have  testified  that  you  also  managed  the 
VV^illiams  &  Hart  Farms,  Inc.,  or  Williams  &  Hart 
pWill  Hart  (phonetic)  Farm,  I  guess  you  would 
lall  it,  during  the  year  1952? 

I  A.     Didn't  manage  it,  no. 

II  Q.     The  McLaughlin  Ranch  ? 

j  A.  Did  not  manage  the  Fairfield  (phonetic)  or 
N\W  Hart  Farm,  no. 

I  Q.  You  did  not.  How  is  the  value  of  a  growing 
^rop  of  hops  determined,  if  you  know?  I'm  sorry, 
iiow  is  the  value  of  a  growing  crop  of  hops  at  ma- 
juritv  determined,  if  vou  know? 
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A.     I  don't  know  wliether (interrupted). 

Q.     Perhaps  I  will  retract  that  question  and  ge 
at  it  some  other  way.  How  is  the  market  price  that 
is  to  be  bid  for  seeded  hops  determined  ?  Would  you 
explain  in  your  owti  words  *? 

A.  Which  is — the  determination  of  market  price 
is  a  [50]  competitive  factor  in  the  trade,  and  laroely 
evaluated  and  on  the  basis  of  what  the  brewing 
trade  will  pay  for  hops  in  domestic  competition  and 
or  foreign  competition. 

Q.  Could  the  value  of  the  crop  growing  on  the 
Eola  Farm  at  July  31  have  been  determined  by  you** 

A.  It  may  have  been  estimated,  but  not  deter- 
mined. 

Q.  Could  you  have  sold  the  cro])  growing  on  thf 
Eola  Farm  at  that  time? 

A.  Yes,  we  could  have  sold  it,  had  the  Eola  Cor 
poration  been  willing  to  sell. 

Q.  A  factor  in  the  selling  would  be  also  a  ques 
tion  of  the  determination  as  to  the  allotment  of  hopi 
you  would  be  willing  to  sell,  or  be  peraiitted  to  se| 
— Eola  would  be  permitted  to  sell,  pardon  me? 

A.     That  would  have  been  a  factor,  yes. 

Q.  When,  to  the  best  of  your  recollection  am 
knowledge,  did  you  first  receive  notice  of  what  thi 
allotment  would  be  for  the  farms  in  that  area? 

A.  Tentative  allotment,  to  my  recollection,  th 
latter  part  of  October  and  the  final  allotment  w^ 
just  a  few  days  before  Christmas,  it  might  ha\^ 
been  the  18th  or  20th  of  December. 
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Q.  Do  you  reeall — T  may  have  asked  this  qiic^s- 
ion — I  have  skip]3ed  quit(>  a  little  here — do  you 
•eeall  whether — at  what  dates  or  approximately 
vhat  dates  jow  ])urehased  the  hop  crop  grown  on 
5ola  Farms? 

A.  T  can't  say  what  date,  unless  we  refer  to — 
•efer  to  the  [51]  records (intemipted) . 

Q.     Well,  approximate!}^  what  time? 

A.     1  would  say  between  October  and  Decem- 

)er,  in  1952,  at  various  times. 

Q.  Had  3^ou  received  your  notice  of  your  tenta- 
ive  allotment — oh,  you  testified  that  it  was  during 
)ctober,  didn't  you?  A.     That's  right. 

Q.     Is  it  correct  to  state  that  the  purchases  you 

nade  of  the  Eola  croj)  during  and  after  October 

vere  intended  to  be  for  delivery  after  Eola  was  in- 

(ormed  b}^  the  Hop  Control  Board  of  the  proportion 

f  the  1952  crop  it  would  be  permitted  to  sell? 

A.     That's  right. 

Q.  Did  you  purchase  the  entire  crop  of  hops 
|rown  on  the  Eola  Farm  during  the  year  1952? 

A.  No,  we  merely  purchased  the  salable  per- 
entage. 

Q.  Do  you  recall  what  the  salable  percentage  of 
hat  crop  was  during  the  year  1952? 

A.     Slightly  in  excess  of  sixty-five  per  cent, 

Q.  Did  you  buy  or  sell  the  1951  hop  crop  raised 
n  the  Eola  Farm?  A.     Yes,  we  did. 

Q.  What  proportion  of  the  1951  crop  was  per- 
nitted  to  be  sold  by  the  Hop  Control  Board,  if  you 
ecall? 
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A.  Tt  is  my  recollection  that  it  was  about 
seventy-four  per  cent. 

Q.  Seventy-four  per  cent  and  sixty-five  per  cent 
in  1952^  [52]  A.     (Affirmative  nod.) 

Q.  Did  you  buy  or  sell  the  1950  hop  crop  raised 
on  the  Eola  Farm^  A.     Yes. 

Q.  What  proportion  of  the  1950  hop  crop  was 
permitted  to  be  sold  by  the  Eola  Farm? 

A.     That  was  slightly  in  excess  of  ei.ohty-five  per  j 

cent.  J 

Q.     That  is,  the  amount  of  the  percentagje  of  cropi| 

that  you  would  be  permitted  to  sell,  would   themi 

have  a  very  material  bearing-  upon  the  revenues  to-i 

be  derived  from  that  crop,  is  that  correct "?  i 

A.     (Affirmative  nod.)  { 

0.     Did  vou  at  any  time  have  any  information  j 

l)rior  to  the  harvest  of  the  hop  cro]),  of  the  allot-ij 

ments  to  be  made  by  the  Hop  Control  Board  ?  SJ 

The  Court :     In  what  year  *?  tj 

Q      In— during  the  year  1952,  I'm  sorry.  <; 

A.     No  formal  information,  no.  j; 

The  Court:    Well,  did  you  have  any  informal  in-|i 

formation  *?  !| 

Q.     Yes;  did  you (interrupted).  | 

The  Court:     Of  any  kind"?  i 

A.  I  was  not  in  attendance  at  the  Control  Boardi 
meeting,  and  the  fact  is,  was  absent  during  most  oi: 
|]^(>  p.^Yt — most  of  July,  after  the  middle  of  July! 
was  gone  for  two  weeks,  and  following  that,  I  can  i 
uot   r(M'all,   but   unquestionably   had    conversation  i 
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witli  Mr.  Williams,  but  had  no  formal  information 
as  to  what  the  Secretary  [53]  would  determine  as 
the  salable  percentage. 

The  Court :     I  see.  Very  well. 

Q.  Do  you  recall  whether  there  was  any  change 
in  the  market  for  seeded  ho])s  after  July  31st,  1952'? 

A.     Yes. 

Q.  A¥hat  was  the  nature  of  the  chan.o'e,  and 
when  did  it  occur,  if  you  recall? 

A.  In  late  August — I  refer  to  the  end  of  August, 
and  in  September,  there  was  a  di-op  in  tlio  market; 
as  a  matter  of  fact,  an  average  of — from  thirtcnm 
to  fifteen  cents  per  pound  in  price.  Later,  then,  that 
carried  through  until  September.  Later  in  October, 
the  market  advanced  again — picked  up  more  in  No- 
vember, and  then  in  December,  reached  a  point 
where  it  was  higher  than  it  was  at  any  time  in 
July,  and  even  higher  than  it  was  earlier  in  the 
year.  My  recollection  is  that  the  market  for  seeded 
hops  in  December  was  up  to  fifty-two,  -three  cents, 
fxnd  on  seedless,  up  to  sixty-two,  sixty-three  cents. 

Q.     The  hops  grown  on  Eola  would  be  seeded? 

A.     Seeded,  yes. 

Mr.  Flvnn:     That  is  all.  Your  witness. 
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Cross-Examination 
By  Mr.  Watson: 

Q.     Mr.   Paulus,   what   caused   the   drop   of  the 
market  in  August  of  1952,  do  you  happen  to  know? 

A.  I  can't  say  Avhat  it  is.  That  happens  very 
often  in  the  [54]  market.  Brewers  have  bought  thein 
supplies  that  they  may  feel  they  wish  to  commit 
themselves  for  just  prior  to  that  time,  and  then 
wait  and  see  what  the  ultimate  crop  may  be.  As  a] 
matter  of  fact,  that  is  happening  right  today,  in  the 

market.  i 

q.  You  vveri'  a  member  of  the  Hop  Contrcj 
Boardinl952,  I  suppose?  A.     I  was  not. 

Q.     You  weren't  a  member  then?  J 

A.     (Negative  nod.) 

Q.  You  were  aware  of  the  procedure  the  Hop 
Control  Board  followed,  though,  were  you  not? 

A.     Oh,  yes. 

Q.  Was  it  your  understanding  that  the  recom 
mendation  made  by  the  Hop  Control  Board  was 
fairly  certain  to  be  adopted  by  the  Secretary  oi 
Agriculture  ? 

A.     I  would  say  that  I  speculated  that  it  ma^ 

not  be. 

Q.  It  may  not  be,  but  as  a  matter  of  fact,  in  thi 
years  that  the  program  was  in  operation,  the  deci, 
sion  of  the  Board  was  adopted,  was  it  not  ? 

A.     Not  in  all  cases,  no. 

O.    Was  there  any  sizeable  change  between  th 
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recommendation  in  the  amount  that  was  finally — 
and  the  amoimt  that  was  finally  declared  to  be  not 
salable  ? 

A.  In  1950,  there  was  a  five-thoitsand-bale  vari- 
ance, which  percentagewise,  as  against  the  total 
quantity,  may  not  sound  very  much,  [55]  but  can 
make  or  break  a  market.  Five  thousand  bales  may 
do  that  in  the  hop  industry. 

Q.  Tn  1951,  the  recommendation  was  adopted, 
vras  it  not? 

A.     Yes,  very  nearly,  is  my  recollection:  yes. 

0.     Were  you  a  inember  of  the- (interrupted). 

,\.  I  ])ever  have  })Of'n  a  member  of  the  Hop  Con- 
t]-oi  ]>oard. 

Q.     Never  were?  A.     No. 

Q.  As  a  grower,  though — I  mean,  as  a  dealer, 
you  ke])t  ])retty  close  tabs  on  what  the  Board  recom- 
mend(^d.  did  you  not? 

\.  To  the  extent  that  information  was  available, 
yes.  It  was  our  business  to. 

Q.    It  was  very  vitally  so,  wasn't  it  not? 

A.  T  say,  it  was  our  business  to  maintain  infor- 
mation on  it,  yes. 

j  Q.  But  the  amount  of  the  crop  that  was  declared 
to  be  salable  each  year  was  probably  the  main  factor 
lin  determining  whether  you  made  a  profit  or  not, 
iwas — is  that  not  so?  A.     Not  entirely. 

I  Q.  No,  not  entirely,  but  it  was  a  substantial  fac- 
tor, was  it  not? 

A.  It  had  an  influence,  yes,  but  was  not  the — 
was  not  the  entire  basis,  since  the  growers  voted  in 
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the   marketing   agr(>ement   in    order   to    make   it   a  i 

profitable  business. 

Q.     But  wasn't  it  true  that  the  growers  usually 
had  to  incur  [56]  almost  all  their  costs  before  they  j 
—before  the  salable  allotment  was  made— well,  they 
had   to   incur   all   their   growing   costs,   no   matter 
whether  they  could  sell  the  total  crop  or  not?  j 

A.  Largely;  largely,  yes,  since  these  determina-j 
tioiis  were  not  made  b.v  the  Control  Board  until 
some  time  in  July,  so  the  major  portion  of  the  grow- 
ing costs  were  already  incurred,  that  is  correct. 

Q.  So  if  thirty-five  per  cent  of  the  crop  was  de- 
clared to  he  unsalable,  you  had  sizeable  costs  tied  up 
in  thirty-five  ])er  cent  that  you  couldn't  expect  to 
realize,  now,  is  that  not  correct  ?  | 

A.  If  you  had  known  that  to  be  the  fact,  yes. 
And  I  qualify  that  liy  saying  that  that  fact  was  not 
determined  until  the  Secretary  of  Agriculture  made 
that  decision. 

Q.  But  weren't  most  growers  and  dealers  fairlj 
well  advised  as  to  what  the  reconmiendation  woulc 
be — what  the  salable  percentage  would  be  in  July  o^ 
the  growing  year'? 

A.  They  knew  what  had  been  discussed  at  th( 
Control  Board  session — some  who  were  there  did 
others  may  have  gotten  it  by  word  of  mouth,  but  i 
was  definitely  not  determined  that  year  that  thai 
recommendation  may  be  accepted  by  the  Secretar; 
of  Agriculture,  since  it  was  in  ])ercentage  quantitj 
so  much  higher  than  anyone  bad  anticipated,  or  tha 
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he  Secretary  liad  previously  approved  on  any  eom- 

nodity,  as  I  understand  it. 

Q.  Then  it  is  your  testimony  that  the  growers 
md  the  dealers  didn't  estimate  that  the  unsalable 
[uantity  in  1952  would  be  anywhere  near  as  large 
IS  it  was?  [57] 

A.  I  would  say  it  this  way:  That  there  was  con- 
iderable  thinking  that  the  salable  quantity  may  not 
»e  determined  on  the  basis  of  the  Control  Board's 
ecommendation,  by  the  Secretary  of  Agriculture. 

Q.  I  don't  think  that's  responsive  to  the  ques- 
ion.  r  think  I  asked  if  they  were  aware  or  is  it  your 
pstimony  that  they  didn't  think  that  the  unsalable 
lereentage  would  be  as  high  as  it  was? 

A.     State  that  once  more,  if  you  will,  please. 

Q.  Well,  did  the  dealers  and  gi'owers  feel  that — 
r  undei'stand  at  that  time,  in  July  of  '52,  that  the— 
^as  it  tlieir  feeling  that  the  unsalable  ])ercentage 
rould  not  be  nearly  as  high  as  it  turned  out  to  be'? 

A.  I  would  qualify  my  answer  again  by  stating 
tiat  T  was  not — not  at  the  Control  Board  meeting 
1  July,  1952;  however,  it  is  my — it  is  my  recollec- 
on  of  the  information  that  T  received  that  they 

d  not  assume — the  dealers  and  growers  did  not 
^sumc  that  the  ])ercentage — surplus  percentage 
[ould  ])e  as  high  as  it  was  recommended  or  finally 

as  designated  by  the  Secretary  of  Agriculture. 

Q.     Well,  did  they  believe  that  it  would  be,  say, 
j?n  per  cent  less  than  it  actually  turned  out  to  be? 
\  A.     I  don't  think  that  they  figured  that  it  would 
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be  any  more  than  twenty-five  per  cent  at  the  most  or 

even  less  than  that. 

Q.     What  would  you  say  that  the  general  market 
condition  was  in  1952  *? 

A.     May  I  refer  to  a  little  memorandum  that  I 
obtained  in  [58]  my  office  yesterday? 

Q.     Well,  I  would  prefer  it  if  you  would  just  an- 
swer it  on  your  recollection,  or (interrupted). 

A.     I  think  I  can  hit  it  pretty  well.   The  1952.; 
market  did  not  open  up  until  in  February,  on  1952J 
crop  hops — this  is  on  a  forward  contracting  basis,! 
and   on   seeded  hops,   which   includes   fuggles   andj 
clusters — these  late  clusters,  such  as  were  grown  on( 
McLaughlin — or  Eola  Farm,  was  around  fifty-two 
to  fifty-five  cents,  and  seedless  clusters  from  fifty- 
five  to  sixty  cents.  In  March,  on  fuggle  hops,  there 
was  considerable  contract  buying  at  fifty-two  cents,' 
and  on  seeded  clusters,  at  about  the  same  figure^ 
from  fifty  to  fifty-two  cents;  with  seedless  up  tc 
fifty-five  to  sixty  cents.  In  April,  it  was  a  nominal 
market,   with   offerings   of   forty-nine   to   fifty-twcl 
cents  on  seedless — or  seeded  and  fifty-five  to  sixtj 
on   seedless.   And   May,   it  was   a  nominal   month' 
There  wasn't  too  much  activity.  June,  likewise,  ancj 
the  early  part  of  July,  toward  the  end  of  July  anc 
the  early  part  of  August,  the  market  on  seeded  wa; 
from  forty-nine  to  fifty-two  cents  and  on  seedless^ 
up  to  sixty  cents.  Then  the  latter  part  of  Angus 
and  during  September,  as  I  previously  testified,  thj 
market  had  recessions  and  there  was  a  drop  fror 
thirtfMm  to  fiftoen  cents  vi  botli  seeded  and  seedlesfl 
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md  inaintained  itself  until  up  into  October.  In  the 
niddle  of  October,  the  markets  again  became  more 
ictive  and  rose,  and  through  October-November,  the 
narkets  went  up  to  forty-five  to  fifty  cents  on 
needed  and  fift3^-five  on  seedless,  and,  finally,  in  De- 
cember, rose  to  fifty  to  [59]  fifty-three,  I  believe,  on 
.ceded  and  sixty  to  sixty-three  on  seedless.  That  is 
ny  recollection. 

Q.     As  a  dealer,  did  you  consider  the  market  in 
1952  to  be  fairly  unsteady? 

A.     It   had   periods,    yes,   of  unsteadiness.    This 
statement  advises  you. 

Q.     Did  you  consider  it  to  be  a  declining-  market 
during  that  ])eriod'? 

A.     There  were  declining  soft  spots  in  it,  but  at 
,,he  end  of  the  period,  the  market  strengthened. 
t   Q.     But  isn't  it  true  that  the  hop  industry  gen- 
erally was  suffering  from  a  serious  over-production 
ituation  ? 

A.     Yes,  there  was  over-production,  as  manifested 
y  the  surplus  percentage  that  was  finally  set. 

Q.     In  1953,  when  the  controls  went  oft',  a  great 
eal  of  acreage  was  withdrawn  from  hop  produc- 
|ion,  is  that  not  true  f 

A.    It  began  to  be  taken  out,  yes. 

Q.     And  in  1952,  most  dealers  and  growers  were 
nticipating  that  sort  of  situation,  were  they  not? 

A.     I  think  not. 

Q.     You  think  they  were  not  ?  A.     No. 

Q.     Wasn't  there  discussion  at  that  time  that  the 
ontrols  would  probably  9;o  off?  A.     No.  [60] 
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Q.  Wasn't  there  any  feeling  that  there  would 
have  to  be  a  considerable  cut-back  in  production? 

A.  That  may  have  been  considered,  but  the  big- 
gest shock  the  hop  industry  had  was  when  the  con- 
trol was  voted  out. 

Q.  Then  it  is  your  testimony  that  the  dealers  and 
growers,  as  you  knew  the  situation,  didn't  think 
that  the  control  was  going  off?  A.     No. 

Q.     Who  voted  for  the  decontrol? 

A.     The  growers. 

Q.     The  dealers  didn't  participate? 

A.     (Negative  nod.) 

Q.  But  the  growers  were  the  ones (inter- 
rupted). 

A.  The  growers  were  the  ones  that  did  it,  an|| 
you  could  not  tell  how  that  election  was  going  to  gO^ 
The  Secretary  of  Agriculture  controlled  the  elec- 
tion. By  that,  I  mean,  counted  the  votes. 

Q.     Yes,  but  he  didn't  have (interrupted) 

A.     He  made  the  determination. 

Q.     The  growlers  made  the  determination? 

A.     The  growers  cast  the  votes  and  the  Secretar 
of  Agriculture  made  the  determination. 

Q.     The  tabulation? 

Mr.  Watson:     That's  all  I  have. 

The  Court:    Any  further  questions? 

Mr.  Flynn:     That's  all,  your  Honor.  [61] 

The  Court:    Very  well,  sir,  you  may  stand  asidef 
By  the  way,   Mr.   Clerk,   did  you   get  this  man 
name  ?  5 

The  Clerk:     Would  you  give  me  your  name? 
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The  Witness :     C.  W.  P-a-u-1-u-s. 
The  Clerk:     What  is  your  address? 
The  Witness:     866  Oak  Street,  Salem,  Oregon. 

(Witness  excused.) 

The  Court:    You  may  call  your  next  witness. 
Mr.  Flynn :     Petitioner  rests,  your  Honor. 
The  Court:     Petitioner  rests. 

(Petitioner  rests.) 

Mr.  Watson:    Respondent  would  like  to  call  Mr. 
Carl  Richardson. 
The  Court:     Very  well. 

CARL  RICHARDSON 

a  witness  calked  by  and  on  behalf  of  the  Respondent, 
arst  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     State  your  name,  please,  and  your 
iddress  ? 
The  Witness:     Carl  Richardson. 
The  Clerk:     Harold? 

The  Witness:    Carl;  2540  S.E.  47th,  Portland. 
The  Clerk:     C-a-r-1? 
The  AVitness:     C-a-r-1. 


Direct  Examination 
y  Mr.  Watson :  [62] 

Q.     Mr.  Richardson,  where  do  you  work? 

A.     For  the  II.  S.  Department  of  Agriculture. 


92  Estate  of  Grace  N.  Williams,  etc.,  vs. 

J 
(Testimony  of  C  arl  Richardson.)  ' 

Q.     And  what  is  the  nature  of  your  work"? 

A.     I  am  in  charge  of  their  Grain  Market  News 
Branch. 

Q.     Now,  how  long  have  you  been  in  that  employ? 

A.     Since  1948. 

Q.  And  in  the  years  1950,  '51  and  '52,  were  you 
employed  in  the  same  line '?  A.    Yes. 

Q.     Would  you  explain  a  little  more  in   detail  I 
what  your  work  entails? 

A.     Well,  the  Market  News  Branch  gathers  and] 
disseminates  market   information  on   argricultura 
commodities. 

The  Court:     Speak  out  a  little  louder,  Mr.  Wi 
ness,  so  I  can  hear  you,  and  also  to  be  sure  that  the 
Court  Reporter  is  getting  your  testimony. 

A.     Do  you  want  me  to  repeat  that,  sir  ? 

The  Court:  You  can  speak  into  that  microphone 
there. 

A.     Shall  I  repeat  that? 

Q.     Yes,  if  you  would,  please. 

A.  The  Market  News  Branch  gathers  and  dis- 
seminates market  information  on  agricultural  com- 
modities to  the  trade  in  general — growers,  dealers 
and  Federal  agencies.  State  and  County  agencies 

Q.  And  what  is  the  source  of  your  [63]  in  forma-' 
tion  ? 

A.  Growers,  dealers,  as  well  as  for  market  in 
formation — current  market  information,  and  w( 
supplement  that  by  statistics  on  stock,  hops  anc 
ci'op  estimates,  export  and  import  data. 

Q.     Then  it  is  your  function  to  correlate  all  o 


I 


I. 


Commission  er  of  Infernal  Rev  en  u  e  93 

[^Testimony  of  C^arl  Richardson.) 

;his  material  and  put  it  up  in  the  form  of  a  bulletin 

"or  the  farmers,  is  that  correct? 

A.  Yes,  we  issue  what  we  call  a  Hop  Market 
Review,  monthly,  except  in  the  harvesting  season, 
md  we  put  a  report  out  twice  a  month. 

Q.  And  that  Review  covers  the  general  market 
lituation  and  deals  with  the  various  factors  that 
vould  be  of  interest  to  the  farmers,  is  that  right? 

A.     That's  right. 

Q.  And  this  Review  also  dealt  with  the  hop  crop, 
s  that  correct  ?  A.     Yes. 

Q.     And  at  my  request,  have  yon  had  occasion 
0  ]'o-oxamine  your  files  for  the  last  few  years'? 
!  A.     I  have. 

j  Q.     And  you  have  looked  over  your  past  bulletins, 
B  that  correct?  A.     Yes,  in  a  general  way. 

Q.  And  you  have  refreshed  your  memory  with 
espect  to  hop  conditions  in  the  past  years? 

A.     That  is  correct.  [64] 

The  Clerk :     Exhibit  D  for  identification. 

(Respondent's  Exhibit  D,  Witness  Richard- 
son, marked  for  identification.) 

Q.  I  will  show  you  what  purports  to  be  Re- 
pondent's  Exhibit  D  and  I  will  ask  you  to  identify 
t,  please  (exliibit  handed)  ? 

A.     Yes,  I  prepared  this  report. 

The  Court:     I  can't  hear  you,  Mr.  Witness. 

A.     I  prepared  this  report. 

Q.     And  what  does  the  Exhibit  purport  to  be? 

A.     This  is  the  Season  Average  Price,   Oregon 
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Hops.  It  shows  the  type  of  sale,  and  equivalent  on  !^ 
vine  returns  per  pound  to  growers,  covering  the  j 
years  1939  through  '55.  i 

(Exhibit    handed    and    examined    by     Mr.  ! 

Flynn.)  ! 

Mr.  Fl3nin:     May  it  please  the  Court,  Petitioner  ! 
will  object  to  the  introduction  of  this  testimony  on  | 
the  gromid  and  for  the  reason  that  the  average  for  ; 
the  year  would  have  nothing  to  do  whatever  with  I 
the  valuation  of  the  hop  crop  on  a  particular  date 
or  the  fluctuation  in  market  prices ;  and  for  the  fur- 
ther reason  that  this  states  that  it  is  for  the  Ore- 
gon, whereas,  the  hops  which  are  the  subject  of  this 
dispute  are  grown  in  a  limited  area,  namely,  Polld 
and  Marion  Counties. 

The  Court:  Well,  that  will  only  affect  its  weight 
and  sufficiency.  I  will  overrule  the  objection  and 
receive  it  for  whatever  it  may  be  worth  and  taking 
into  consideration  that  that  is,  I  presume,  based  or 
the  hop  industry  throughout  the  United  States  anc 
not  on  the  [65]  hop  industry  in  the  Willamette 
Valley. 

Q.     Now,  that's  correct,  isn't  it,  Mr.  Richardson 

A.  That  report  is  for  the  whole  State  of  Oregon 
yes. 

The  Court :     Oh,  for  the  State  of  Oregon  ? 

Mr.  Flynn:     The  entire  State. 

A.     The  entire  State  of  Oregon. 

The  Court :    The  entire  State  of  Oregon ;  not  fo J^' 
one  particular  location. 
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A.     Yes,  that  is  correct. 

The  Court :     Very  well. 

A.     It  is  the  weighted  price,  however. 

Q.  It  is  offered  for  the  Court's  information  and 
you (interrupted) . 

The  Court :  Very  well,  for  whatever  it  might  be 
worth,  I  will  receive  it  in  evidence. 

(Whereupon,  Respondent's  Exhibit  D  for 
identification.  Witness  Richardson,  received  in 
evidence.) 

Q.  (By  Mr.  Watson) :  Based  upon  your  exami- 
nation of  your  bulletins,  Mr.  Richardson,  what 
vvould  you  say  was  the  general  hop  market  condition 
p  the  year  1952  % 

\    A.     Well,  in  the — the  crop  year  1951-52,  with  sup- 
plies well  above  market  needs,  prices  declined  quite 
steadily  through  the — through  most  of  the   '51- '52 
prop  year.  Domestic  demand  was  slow  and,  however, 
towards  the  end  of  1952,  there  was  a  rally  in  de- 
inand,  ])oth  domestic-wise  and  for  expoi-t.  This  car- 
ried into  the  '52- '53  crop  [QQ^  j^ear,  where  we  had 
j^light  ])rice  advantage,  and  then  there  were — thcn'e 
i;iave  been  periods  of  real  dull  conditions,  and  then 
j'here  would  be  a  little  flurry,  and  sometimes  the 
Ipfiarket  was  just  inactive  and  void  of  any  transac- 
ions  to  determine  what  the  market  prices  might  be. 
I"  did  note  that  in  late  1952,  that  there  was  a  little 
i  lurry  of  activity  which  carried — which  carried  into 
jarly  1953. 
L|i  The  Court:     Do  you  think  that  was  due  to  the 
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cutting  down  of  the  salable  allotment,  or  what  was 

the  cause  of  that (interrupted). 

A.     That  was  partly  true,  and,  of  course,  we  had 
a  little  better  foreign  demand.  I  think  our  exports 
sales  were  a  little  higher  in  '52  than  they  were. 
The  Court:     Very  well. 

Q.  But  the  general  trend  from  1950  on  was  a 
downward  trend,  is  that  not  so? 

A.  Your  trend  and  prices  is  definitely  down- 
ward. 

Q.  Now,  you— in  your  re-examination  of  your 
bulletins,  did  you  have  occasion  to  look  at  the  acre- 
age planted  to  hops  in  Oregon  for  the  years  1951^ 
1952  and  1953  and  1954?  A.     Yes. 

Q.     And  what  did  that  examination  show  1 
A.     Well,  that  shows  a— a— from  1950— '52,  tlu 
decline  in  acreage  was  some  two  thousand  acres. 
The  Court :     That  is  from  1950  to  '52  ?  i 

A.  '51  to  '52,  sir,  and  from  '52  to  '53,  it  was 
nearly  six  [67]  thousand  acres.  And  further  declim 
in  the  last  couple  of  years  has  been  rather  smal 
but  it  is  still  declining. 

Mr.   AYatson:     That's   all   the   questions   that 
have. 

Mr.  Flynn :    I  have  a  few  questions,  if  you  please 


Gommissioiier  of  Internal  Bevemic  97 

(Testimony  of  Carl  Richardson.) 

Cross-Examination 
By  Mr.  Flynn : 

Q.  I  understood  you  to  say  that  you  referred  to 
n  your  testimony  the  1951-1952  crop  year.  What 
period  do  you (interrupted). 

A.  That,  sir,  is  from — from  September  through 
August,  is  the  crop  year. 

Q.  September  of  one  year  to  August  of  the  next, 
s  that  correct? 

A.     Yes,  through  August  of  the  next. 

Q.     And  these  statistics  of  yours  are  based  upon 

-'rom  September  to  August (interrupted). 

j   A.    Crop  year  basis,  uh-huh. 

I   Q.     And  from  what  source  do  you — first,  are  hops 

iold  or  quoted  on  any  exchange  %  A..     No. 

Q.     They  are  not? 

A.     No  public  market  for (interrupted). 

Q.  From  what  source  do  you  obtain  the  informa- 
tion regarding  the  tabulation  of  the  hop? 

A.     As  T  stated  before  from (interrupted). 

Q.     Oh,  I  didn't  hear (interrupted). 

A.     I  beg  your  pardon? 

Q.     I  didn't  hear  you  before,  I'm  sorry. 

A.     From  dealers  and  growers  of  hops. 

Q.     Approximately  how  many  growers  and  deal- 
rs  report  to  you,  do  you  know  ? 

A.     Well,  not  exactly,  but — varies — of  course,  the 
lumber  of  dealers  declined  considerably,  too. 
•  Q.     Do  you  judge  tlipi  by  the  reason  in  the  re- 
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duction  of  the  number  of  reports  you  received,  orli 

from  some  other  source  ?  j 

A.    I  don't  believe  I  understood  that.  : 

Q.     Here  is  what  I  am  trying  to  get  at :  I  am  i 
trying  to  find  out — I  seem  to  be  having  a  little  diffi-  j 
culty  asking  my  question,  but  that  is  what  I  want  to 
know — how  many  dealers  or  how  many  growers  re- 
port to  you  for  the  purpose  of  preparing  the ' 

(interrupted).  : 

The  Court:     Are  they  numerous?  l' 

Q.     Are  they  numerous?  ! 

A.     Yes,  numerous  report (interrupted).  ; 

Q.     How  many  are  there  in  Oregon?  ' 

A.  That  ])articular  report  there  is  qualified  as  8 
source  of  the  Crop  Reporting  Service.  We  repro- 
duced it,  the  Market  News  Branch.  I 

Q.  Yes,  I  understand  that,  but  I  don't  think  yoij 
have  yet  answered  my  question.  What  proportioi 
of  the  growers  in  Oregon  [69]  report  to  you  ?  Is  thi! 
report  compulsory?  1 

A.     No,  it  isn't  compulsory. 

Q.  It  is  not  compulsory.  Well,  then,  perhaps  yoi 
can  tell  me  or  estimate  to  the  best  of  your  knowl: 
edge,  how  many  of  the  total  hop  growers  repor( 
their  sales  to  you  from  which  you  made  thil 
analysis  for  this  Market  News  Report  ? 

A.  I  told — that  particular  report  that  you  ar 
referring  to  is  put  out  by  the  Crop  Reporting  Serr^ 
ice,  the  AgTicultural  Estimate  people,  and  I  hav 
re])roduced  it. 

Q.     Then   getting   back   to   your   previous   test? 
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nony,  your  year  runs  from  September  of  one  year 

:o  September  of  the  next,  is  that  correct? 

A.     Sei)tember  through  August. 

Q.  September  through  August.  Then  how  would 
7our  report  be — ^let  us  say,  a  sale  of  1952  hops  made 
lis  of  August,  1952,  would  that  be  reported  in  the 
[951-52  year,  or  would  it  be  reported  in  the 
1952-53  year? 

A.  In  August,  that  would  be  reported  in  the 
[951-52  year. 

Q.     It  would?  A.     In  August  of  1952. 

Q.  Yes. 
I  A.  Ji  v\n)^  from  September  1  through  August. 
j  Q.  Well,  then  this  report — this  annual  average 
^alue  that  you  have,  does  not  really  include  the 
.952  crop  in  the  1952-53  or  '52  year  or  the  1953  crop 
n  the  '53  year,  you  would  have — it  [70]  would  seem 
^0  me  that  you  would  have  material  overlapping,  is 
ihat  correct?  A.    No. 

Q.  You  mean  the  hops  are  not  sold  on  contract 
i)rior  to  August  of  any  year? 

A.     No,  I  wouldn't  say  that. 

Q.  Well,  you  just  said  that  it  wouldn't  overlap, 
nd  yon  previously  told  me  that  the — a  sale  in  let's 

ay  July  or  August  of  this  year's  crop  would 

interrupted).  A.     Of  what  year's  crop? 

i  Q.     Well,  we  can  use  this  year,  '51-52,  it  doesn't 

patter  ? 

A.  Okay;  okay— all  right.  A  sale  made  in  Au- 
.•ust  of  this  year  would  be  included  in  the  1955-56 
ron  year. 
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Q.  Made  in  August,  because  it  runs  from  what — 
August  31st — from  August  to  September? 

A.  It  runs  from  September  1  through  August 
31st,  a  crop  year,  on  hops. 

Q.  That  is  what  I  am  trying  to  get  at.  The  sales 
that  were  reported  to  you,  then,  are  analyzed  and 
dropped  into  the  proper  year,  is  that  right? 

A.    Yes. 

Q.     Proper  crop  year?  A.     Sure. 

Q.  I  understood  you  to  say  a  while  back,  when 
I  asked  you  if  the  hops  sold  under  contract  prior 
to  August  31st  would  be  reported  [71]  in  the  '51-52  ;^ 
year  instead  of  the  '52-53? 

A.     Now  you  have  got  me  confused. 

Q.     Well,  we're  even. 

A.  Well,  here  is  the  crop  year,  it  runs  from  Sep- 
tember 1  through  August  31st. 

Q.    Yes. 

A.     I  don't  know  what  more  you  want  to  know. 

Q.  Well,  here's  what  I  am  trying  to (inter- 
rupted) . 

Mr.  Watson:  Your  Honor,  I  don't  see  the  pur- 
pose for  this  line  of  questioning.  The  Exhibit  is 
merely  presented  to  show  what  the  general  market 
prices  were  in  these  years.  It  has  no  more  import 
than  that. 

The  Court:  I  can't  see  that's  material,  Mr. 
Flynn,  what  crop  year — what  year  you  put  youi 
particular  crop. 

Mr.  Flynn:  I  am  attempting  to  show  here — mj 
next  question  was  going  to  be  directed  towards  thrl^' 
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lumber  of  hop  ranches  in  Oregon,  if  he  knew,  be- 
cause that  statement,  as  I  understand  it,  would  in- 
clude hops  grown  east  of  the  mountains  as  well  as 
lops  grown  in  the  valley,  and  they  are  not  the  same 
dnd,  are  they? 

I  A.  No,  there's  different  varieties  of  hops  raised 
|n  Oregon.  They  are  not  all  one  kind. 

Mr.  Flynn:     That's  all. 

Mr.  Watson:     That's  all,  Mr.  Richardson. 

(Witness  excused.)  [72] 

I  Mr.  Watson:  If  the  Court  will  indulge  us,  we 
liave  one  more  witness,  but  it  shouldn't  take  very 
I3ng. 

The  Court:    Well,  let's  hasten  along,  please. 

Mr.  Watson:    We  call  Mr.  Eaton,  please. 

ROBERT  H.  EATON 

will] ess  called  by  and  on  behalf  of  the  Respondent, 
rst  having  been  duly  sworn,  was  examined  and 
?stified  as  follows : 

The  Clerk :    State  your  name  and  address  for  the 
cord,  please? 

The  Witness :  Robert  H.  Eaton,  1218  S.W. 
^^ashington,  Portland,  Oregon. 

Direct  Examination 
|y  Mr.  Watson : 

I  Q.  Mr.  Eaton,  what  is  the  nature  of  your  em- 
jloyment  '.^ 

jA.  I  am  Officer  in  Charge  of  the  Northwest 
tarketing  Field  Office  of  the  Fruit  and  Vegetable 
i>ivision,  USDA. 
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Q.    For  how  long  have  you  been  so  employed?      '' 

A.  I  have  been  employed  as  Officer  in  Charge  i 
since  August,  '53,  and  as  assistant  in  charge  since  i 
October  of  1948. 

Q.  In  connection  with  this  w^ork,  did  you  per-  i 
form  some  function  in  carrying  out  the  hop-market-  i 
ing  control  agreement  ?  | 

A.     That's  correct,  the  Conti'ol  Board  is  the  in-  i 
dustry  committee  that  administers  the  marketing  : 
agreement,  and  the  actions  they  take  are  in  the  i 
nature  of  recommendations  and  the   Secretary  of 
Agriculture  considers  those  recommendations  alou"' 
with  other  [73]  pertinent  data  and  issues  the  final 
regulations  pursuant  to  the  Marketing  Agreement| 
Act,  under  which  the  authority  for  it  falls. 

Q.     Well,  in  the  years  1951   and  1952,  the  Ho| 
Marketing  Agreement  was  in  effect,  is  that  corrects 

A.     That's  correct. 

Q.  And  during  those  years,  you  were  a  rep 
resentative  for  the  Department  of  Agriculture  ir 
carrying  out  that  agreement?  | 

A.     That  is  correct. 

Q.  And  did  you  associate  with  these  Hop  Con 
trol  Boards'?  A.     I  did. 

Q.  And  I  think  maybe  you  have  testified  wha 
the  Hop  Control  Boards  are,  but  would  you  explaii 
that  a  little  further — just  exactly  what  the  Ho] 
Control  Board  was  ? 

A.  Well,  very  briefly,  under  authority  provide^ 
in  the  Agriculture  Marketing  Agreement  Act  o 
1937,  the  hop  industry  put  into  effect  an  agTeenierft 
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which  gave  them  the  authority  to  attempt  to  bring 

their  supplies  in  balance  with  demand,  and  by  doing 

that,  they — the  Administrative  Board  met  each  late 

summer   and   considered   prospective   demand   and 

established  what  is  known — what  was  known  as  a 

salable   quantity,   which  they  felt  the  trade  could 

consume  and  reflect  a  fair  return  to  the  grower. 
i 

Q.     These  Boards  were  made  up  of  growers,  is 

that  correct? 

I    A.     Growers  and  dealers (interrupted). 

i    Q.     Growers  and  dealers (interrupted). 

I    A.     and  brewers.  [74] 

I    Q.     And  brewers'?  A.     That's  right. 

Q.  And  then  the  industry  itself  really  controls 
the  production,  is  that (interrupted). 

A.  It  was  entirely  an  industry  program,  financed 
\^y  the  industry  and  administered  by  the  industry 
mder  the  supervision  of  the  Department  of  Agri- 
culture to  assure  compliance  with  the  Act  under 
k^hich  they  operated. 

Q.  And  when  did  this  Board  normally  meet  to 
l^ake  their  decision  about  the  amount  of  produc- 
iion  ?  A.     Normally,  in  late  summer. 

I;  Q.     Late  summer?  A.     Yes. 

\  Q.  In  the  year  1952,  what  was  the  date  of  the 
heeting  ? 

j  A.  The  Board  met  and  considered  the  subject  of 
I  salable  quantity  on  July  17th,  1952.  They  made 
iheir  recommendations  to  the  Secretary  of  Agri- 
culture, who  considered  them  along  with  other  per- 
pent  datas  provid(^d   in  the   order  and   issued   a 
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notice  of  salable  quantity  on  August  7th,  and  gave 
anybody  opportunity  to  file  objections  or  arguments 
to  that  notice,  and  on  August  28th,  as  published  in 
the   Federal   Register,   he   issued  the  tinal  salable  | 
quantity  of  thirty-nine  million  two  hundred  thou-  j 
sand  pounds.  ji 

O.  Wei],  then,  if  I  understand  your  testimony'! 
correctly,  this  decision  was  made  by  the  Hop  Con-'' 
trol  Board  on  the  17th  of  July,  and  the  decision!; 
was  passed  on  to  the  Secretary  of  Agriculture  [75];,! 
for  his  adoption  at  that  time,  is  that  right?  '  i 

A.  The  Committee  made  their  recommendations,  ! 
that  is  correct.  The  Secretary  is  the  one  that  make?  ; 
the  decision. 

Q.  In  your  experience  working  with  this  Board' 
is  it  true  that  the  Secretary  substantially  adopts  thi, 
recommendations  from  the  Control  Board? 

A.  He  is  required  under  the  terms  of  the  ordei 
to  give  consideration  to  the  Board's  recommends 
tion  as  well  as  to  other  statistical  information  aval 
able  to  him.  It  is  true  that  considerable  weight  1 
given  to  the  Board's  recommendations,  since  thej 
have  been  elected  to  represent  the  industry.  He  doe*; 
sometimes  follow  it,  and  sometimes  deviates  frorlf 
it  slightly. 

Q.     Then,  the  Board  takes  into  consideration  thj 
amount  of  the  estimated  crop  as  of  this  July  dat(' 
and  the  amount  of  the  estimated  crop  that  can  t 
sold,  and  then  they  reach  a  percentage  of  salablf^' 
and  non-salable  crop,  is  that  correct? 

A.     No,  the  Board  merely  estimates  the  demand 
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for  which  they  feel  the  brewers  can  consume,  con- 
sidering the  carry-over,  and  establishes  a  salable 
quantity.  The  surplus  percentage  is  determined  by 
dividing  this  salable  quantity  as  established  by  the 
Board  and  finally  approved  by  the  Secretary,  by 
the  crop  i)roduction  as  it  is  finally  turned  out  to  be. 
Q.  But  for  a  grower  or  a  dealer — he  can  reason- 
ably estimate  what  the  salable  percentage  will  be 
jonce  the  Hop  Control  Board  makes  it  decision,  isn't 
^hat  correct?  [76] 

\.  Once  the  Board  has  made  their  recommenda- 
tions and  assuming  the  Secretary  has  approved  it, 
anyone — dealer^  growler  or  anyone,  can  take  the  cur- 
rent estimates  of  crop  production  and  make  the 
calculation  himself. 

Q.  Then  it  is  possible,  and  it  is  the  usual  prac- 
tice to  consider  that  the  salable  percentage  has  been 
^xed  as  of  the  date  the  Hop  Control  Board  makes 
^ts  decision,  isn't  that  so? 

A.     Not  fixed,  no.  It's  dependent  upon  what  the 

rop  turns  out  to  be,  which  may  vary  some  either 

vay,  depending  upon  how  the  crop  finally  turns  out. 

put,  taking  within  reasonable  boimds,  I  think  you 

ean  say  yes. 

j  Q.  But  in  the  years  here  in  question,  1951,  1952, 
there  was  no  substantial  deviation  from  the  figure 
ihat  was  set  up  by  the  Control  Board,  was  there  ? 
I  A.  The  salable  quantity  as  recommended  was 
kdopted,  that  is  correct.  The  surplus  percentage  was 
jaot  finally  established,  of  course,  until  eyexy  last 
iile  was  weighed,  by  the  Board,  until  everv  last  un- 
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harvested  acreage  was  estimated  by  the  Board  and 
figures  established.  However,  beginning  with  July  1 
each  year,  the  Crop  Reporting  Service  makes  an 
estimate  of  total  crop  production,  and  they  make 
that  monthly,  and  using  that  monthly  crop  produc- 
tion and  the  Board's  recommendation,  assuming 
that  it — based  on  the  assumption  that  the  Secretary 
approve  it,  you  could  come  up  with  an  estimate  of 
what  the  surplus  might  be.  But  again,  there — that 
estimate  on  July  1  is  released  on  July  10th,  S(^  from 
the  period —  [77]  the  figure  you  are  using  in  making 
this  rough  calculation  is  a  July  1  figure,  and  tlie 
August  1  fiunvi'  does  not  become  available  until 
August  10th. 

Q.  Well,  as  a  matter  of  fact,  in  1952,  the  un- 
salable percentage  didn't  change  from  July  17th 
until  the  end  of  the  crop  season,  did  it,  to  any  sub- 
stantial degree? 

A.  Well,  1  will  have  to  check  my  figures — I  don't 
believe  it  vajied.  As  I  said  earlier,  it  was  within 
reasonable — if  I  make  a  reasonable  estimate,  I  think 
it  varied  maybe  a  couple  of  per  cent  from  the  be- 
ginning to  the  end.  i 

Q.     Not  more  than  two  or  three  per  cent? 

A.     As  I  recall,  it  was  in  that  vicinity,  yes. 

Mr.  Watson:     That's  all  I  have. 

Mr.  Flynn:     I  have  a  few  questions  I  would  lik 
to  ask  you. 
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Cross-Examination 
By  Mr.  Flynn : 

Q.  Does  the  Board  set  the  production  of  the  hops 
— the  quantity  to  be  produced? 

A.     No,  that's (interrupted) 

Q.  It  does  not.  The  Board  does  say,  if  I  under- 
stand your  testimony  correctly,  that  you  can  sell  a 
specific  quantity  of  what  is  i^rown,  is  that  correct? 

A.  It  established  a  total  salable  quantity,  that  is 
correct. 

Q.  Now,  I  understood  you  to  s.-iy  that  you — I 
understood  [78]  you  to  say  that  a  notice  was  fur- 
nished to  the  growers  early — what  happened  if  they 
sold  ho])s — sold  their  ho|)s  based  upon  that  notice, 
and  it  later  turned  out  that  the  percentage  was 
reduced  ? 

A.     The  salable  or  sur])Ius  percentage? 

Q.     Salable,  we  are  talking  about? 

A.  The  salable  quantity  is,  and  its  effect  on  what 
a  grower  could  sell,  took  precedence  over  contract, 
so ( interrupted) 

Q.  By  that,  then,  this  notice  that  you  furnished 
them  in  August  was  not  final,  was  it? 

A.  No,  as  T  testified  earlier,  the  final — when  we 
fare  speaking  in  terms  of  the  percentage,  the  final 
pe])ends  upon  the  final  production. 
j  O.  And  that  final  production  is  determined 
jwhen?  In  the  year  1952,  since  that  is  the  year  we 
!are  talking  about? 
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A.     May  I  check  my  notes  here?  ' 
Q.     Certainly.  ii 
A.     (After  checking   notes):     Well,   it  was   ap- 
proximately December  15th  that  I  can (inter- 
rupted) 
Q.     I  have  December  20th. 
A.     That  is — I  don't  find  the  notice  that  was  sent 

out  right  now,  although  I  could  furnish  it (in 

terrupted) 

Q.  Now,  there  is  just  one  other  question,  I  think.; 
What  happened  in  those  instances  where  the  crop — r 
you  have  testified  that  you  obtained  estimates  of  the 
total  crops — of  the  total  crop  to  be  produced,  also* 
of  the  total  hops  that  could  be  used  or  pur- 
chased [79]  by  the  brewer.  What  happened  if  a 
material  portion  or  any  portion  of  the  crop  that  youi 
estimated  to  be  produced  turned  out  to  be  of  poor| 
quality? 

A.     The  only  limitation (interrupted) 

Q.     Isn't  it  possible (interrupted) 

A.     on  quality  was  leaf  and  stem  content. 

Q.  Isn't  it  true  that  where  a  part  of  a  crop  was 
of  poor  quality,  a  grower  could  sell  all  of  his  hops 
by  just  buying  certificates,  one  having  good  quality 

hops?  Tret's  say  that  we (interrupted) 

A.  That  was  true  in  the  '51- '52  marketing  sea- 
son. The  order  was  amended,  effective  for  the  '52-  '5^ 
crop,  limiting  the  grower's  salable  quantity  to  the 
quantity  he  harvested  within  the  salable  quantity. 

Q.  All  right,  but  wouldn't  it  also  be  true  there i 
that  if  the  hops  were  of  poor  quality,  he  could  seL' 
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Ih-and  he  had  harvested  them,  he  could  sell  those 
!;ertificates  to  someone — some  neighboring  farm  who 
lad  good  quality  hops? 
I  A.     If  he  harvested  them? 
I  Q.     Yes.  A.     Yes. 

;  Q.     Isn't  that  true?  A.     Yes. 

I  Mr.  Flynn:     I  think  that's  all. 

Mr.  Watson:     That's  all. 

The  Court:  Very  well,  you  may  stand  aside, 
ir.  [80] 

Mr.  Watson:     That's  all,  Mr.  Eaton,  thanks  very 
luch. 
I  The  Witness:     Thank  you,  sir. 

(Witness  excused.) 

The  Court:     No  further  testimony? 

Mr.  Watson:     No  further  testimony. 

The  Court:     No  further  testimony? 

Mr.  Flynn:     No  further  testimony,  your  Honor. 

(Respondent  rests.) 

The  Court:  Very  well,  gentlemen,  what  is  your 
•leasure  in  regard  to  time  for  filing  briefs? 

Mr.  Flynn:     May  we  have  forty-five  days  to  file 

etitioner's  brief,  your  Honor? 

The  Court:  Very  well,  what  day  will  that  fall 
4i? 

The  Clerk:    June  18th. 

The  Court:  Petitioner's  original  brief  to  be  filed 
(i;i  or  before  June  18th;  Respondent,  thirty  days 
iom  that,  will  that  he  enough  ? 
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Mr.  Watson:     Yes,  that  will  be  enough.  I 

The  Clerk:     July  18th. 

The  Court :  Respondent's  answer  brief  to  be  file 
on  or  before  July  18th.  Will  twenty  days  be  enough 
on  the  reply? 

Mr.  Flynn:     Yes,  your  Honor.  i 

The  Court:  And  the  Petitioner  is  given  unt 
August^ — —  ( interrupted ) 

The  Clerk:     August  7,  your  Honor.  [81] 

The  Court.:    7th  to  file  his  I'eply  brief. 

There  is  nothing  further  in  connection  with  thj 
case,  gentlemen? 

Mr.  Watson:     No,  your  Honor.  | 

Mr.  Flynn:     No,  your  Honor. 

The    Court:     We    will    be    recessed   until    10 
o'clock  Monday  morning. 

(Whereupon,  at  5:15  o'clock  p.m.,  the  heap 
ing  in  the  above-entitled  petition  was  closed.  |j 

Filed  May  29,  1956,  T.C.U.S. 
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RESPONDENT'S  EXHIBIT  B 

United  States  Department  of  Agriculture 

Agricultural  Marketing  Service 

Grain  Division 

3-15  U.  S.  Court  House 

Portland  5,  Oregon 

May  3,  1956. 

•egon  Hops:  Season  Average  Price,'  Type  of  Sale  and  Equiva- 
lent  on   Vine  Returns  Per  Pound  to  Growers,  1939-1955: 


Op'^n 
Crop  Year  Market 

1939 

1940 

1941 

1942 82 

1943 65 

1944 66 

1945 64 

1946 62 

1947 54 

1948 37 

.  1949 54 

1950 65 

1951 57 

1952 34 

1953 35 

1954 22 

1955 


Contract 

All 

Equiv. 
on  Vine 

.25 

.15 

.26 

.15 

.30 

.16 

.37 

.46 

.28 

.61 

.62 

.42 

.66 

.66 

.45 

.64 

.64 

.43 

.62 

.62 

.40 

.70 

.67 

.42 

.55 

.49 

.26 

.52 

.53 

.35 

.59 

.59 

.38 

.65 

.65 

.43 

.63 

.61 

.38 

.47 

.46 

.24 

.47 

.44 
.40 

.22 

Note :  Weighted  average  contract  and  open  market  sales. 
Source:  Agricultural  Estimates,  USDA,  AMS. 

CARL  R.  RICHARDSON, 

Market  News  Br. 

Admitted  in  evidence  May  4,  1956. 
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[Title  of  Tax  Court  and  Cause.] 

Filed  October  29,  1956 

MEMORANDUM  FINDINGS  OF  FACT 
AND  OPINION 

This  proceeding  involves  income  tax  deficienciei 
for  the  taxable  years  1951  and  1952  in  the  amount 
of  $2,806.69  and  $13,060.19,  respectively. 

The  sole  contested  issue  is  the  fair  market  valuid 
of  a  certain  growing  hop  crop  on  July  31,  1952,  oaj; 
which  date  the  decedent  acquired  the  crop,  amori' 
other  assets,  in  exchange  for  capital  stock  of  Eol|i 
Hop  Farms,  Inc.,  as  a  liquidating  dividend.  ;i 

i! 
Findings  of  Fact 

1 

The  stipuated  facts  are  found  accordingly. 

The  growing  hop  crop  here  in  question  w^ 
planted  on  the  Eola  Hop  Farms  located  in  Maria 
County,  Oregon.  This  farm  consisted  of  a  total  ( 
approximately  165  acres,  of  Avhich  149.5  acres  wei^ 
planted  to  hops. 

Prior  to  1950,  the  farm  had  been  owned  and  ope 
ated  by  Grace  N.  Williams  (hereinafter  referred 
as  the  decedent)  and  a  co-partner,  under  the  pai 
nership  name  of  Williams  and  Thacker.  In  19t 
the  interest  of  the  co-partner  was  purchased  by  t 
decedent,  and  thereafter  until  March  1,  1951,  c 
cedent  operated  the  business  as  a  sole  propriety 
ship.  On  March  1,  1951,  all  the  assets  and  liabilit: 
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)f  the  sole  proprietorship  were  transferred  by  de- 
cedent to  Eola  Hop  Farms,  Inc.,  a  corporation,  in 
exchange  for  all  of  the  capital  stock  of  the  corpora- 
ion.  From  March  1,  1951,  to  July  31,  1952,  the 
■arming  business  was  carried  on  by  the  corporation, 
rhereafter,  farming  operations  were  again  carried 
j)n  by  decendent  as  a  sole  proprietorship.  In  1953, 
She  ho])  vines  were  pulled  up  and  the  growing  of 
jlops  abandoned. 

The  corporation  reported  a  loss  of  $8,597.33  for 
ts  operations  for  the  period  from  March  1,  1951, 
0  December  31,  1951.  For  the  seven  months  ending 
Tuly  31,  1952,  a  loss  was  reported  by  the  corporation 
n  the  amount  of  $339.12 ;  however,  in  the  computa- 
ion  of  such  loss  the  expenses  incurred  by  the  corpo- 
ation  in  planting  hops  in  March  and  caring  for 
he  1952  crop  up  to  July  31,  1952,  were  not  deducted 
iut  were  carried  on  the  balance  sheet  of  the  corpo- 
lation  as  an  asset  in  the  amount  of  $44,165.66.  This 
um  was  carried  over  and  utilized  by  the  decedent 
Ip  computing  the  loss  attributable  to  the  1952  hop 
pop.  In  addition  to  the  above-referred-to  expenses 
icurred  by  the  corporation  the  decedent,  operating 
s  a  sole  proprietor  after  July  31,  1952,  incurred 

rthei'  harvesting  and  marketing  expenses  attrib- 
table  to  the  hop  crop  in  the  amount  of  $42,015.89. 

The  receipts  from  the  sale  of  hops  for  the  years 
950,  1951,  and  1952,  and  the  expenses  incurred  at- 
ributable  to  .such  receiiits  are  an  follows: 


I' 
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Reported  Reported 

Year  Hop  Receipts  Expenses 

1950  $108,246.42       $85,820.81 

1951  88.506.31        82,826.96 

1952  46,445.72        86.181.5E 

The  total  crop  production  for  1952,  in  terms  ofi 

pounds,  the  salable  quantity  of  the  crop,  the  amounts 

sold,  and  the  imit  price  per  pound  received  and  the 

total  receipts  for  the  1952  hops  are  shown  by  the 

following: 

1952  Crop  Hops 

Total  crop — per  Hop  Control  Board 152,740  poundsi 

Salable  percentage  65.7% 


% 


Salable 


allotment   100,350  pound!,* 


Sales                                                Bales  Pounds  Price  Amount 

Jos.  Schlitz  Brewing  Co 246  48,716  52^  $25,332.3! 

Hans  Hinrichs  Hops  Co.,  Inc.  32  7,643  67^  5.120.8 

Paul  Reinemann  Co 1  228  42^-  95.7i 

Paul  Reinemann  Co 13  2,399  V2(j;  1,007.5! 

Yakima  Chief  Ranches.  Inc.. .226  45,697  34^  15,536.01 


518       104,683  .$47,093.4 

Certificate  purchase  2,399       27^^  647.7^ 


518       102,284  $46,445.71 

No  contracts  for  the  sale  of  the  1952  hop  crop  tc 
dealers   or  users   or  any   other  persons  had   bee^-t 
executed  by  either  the  corporation  or  the  deceden 
as  of  July  31,  1952. 

The  net  income  reported  by  decedent  for  the  yea^  • 
1950  was  $36,241.51 ;  for  the  year  1951,  $30,344.4 
In  her  Federal  income  tax  return  for  1952  decede 
reported  a  net  farm  loss  on  the  operation  of  t 
Eola  Farms  in  the  amount  of  $43,385.90.  When  th 
loss  was  offset  against  other  income  received  by  th 
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decedent  in  1952  the  result,  as  reported  on  her  tax 
return,  was  a  net  loss  of  $8,731.03. 

The  average  cost  of  planting  and  cultivating  hops 

on  lands  in  the  vicinity  of  the  Eola  Farms  during 

j  the  year  1952  was  from  22  to  25  cents  per  pound, 

|;  and  the  average  cost  of  harvesting  and  baling  was 

:  from  20  to  25  cents  per  pound. 

The  growing  crop  of  hops  distributed  to  the  de- 
cedent was  not  matured  on  July  31,  1952,  and  the 

I  risk  of  loss  from  mildew  and  other  crop  diseases 
was  practically  nonexistent  at  that  date.  The  crop 

ii  matured  during  the  latter  part  of  August  and  the 

f  early  part  of  September,  1952. 

'      The  average  market  price  for  the  type  of  hops 

grown  on  the  Eola  Farms  as  of  July  31,  1952,  was 

between  49  and  52  cents  per  pound.  In  the  lattei- 

I  part  of  August  the  price   range   was   between  30 

;  and  35  cents  per  pound.  In  the  middle  of  October 

'i  the  market  became  more  active  and  through  Novem- 

I  ber  ranged  from  45  to  50  cents  per  pound,  and  dur- 

■  ing  December  the  price  ranged  from  50  to  53  cents 

]'{'V  ])ound. 

:  Tho  hop  industry  has  been  suffering  from  serious 
I  overproduction  since  1950.  The  market,  for  the  most 
I  part  of  1952,  was  relatively  inactive.  Under  the 
i  Agriculture  Market  Agreement  Act  of  1937,  the 
i  industry  put  into  effect  an  agreement  providing  the 
I  industry  with  authority  to  bring  supplies  in  balance 
with  demand.  The  agreement  was  administered  by  a 
Hop  Control  Board  made  up  of  growers,  dealers. 


1J6  Estate  of  Grace  N.  Williams,  etc.,  vs. 

brewers,  and  Government  representatives.  The  Board 

met  in  the  late  summer  of  each  year  and  made  a  sur-  ii 

vey  of  prospective  demand  and  other  factors  which  ji 

might  affect  market  conditions.  It  determined  what  i 

they  considered  to  be  the  salable  quantity  of  crop 

then   planted — a   quantity   which   the   trade   could  i 

consume  and  which  would  reflect  a  fair  return  to 

the  srrower.  The  Board  made  a  recommendation  aSj 

I 
to  salable  quantity,  which  was  transmitted  to  thei 

Secretary  of  Agriculture  for  final  decision.  The  Sec- 
retary considered  the  recommendation  of  the  Board, 
along  with  other  pertinent  data,  and  issued  a  final 
salable  quantity.  In  general,  the  Board's  recom- 
mendation as  to  the  salable  quantity  was  adopted! 
by  the  Secretary  without  substantial  change.  In  the' 
year  1952,  the  Board's  recommendation  did  not  vary 
more  than  one  or  two  per  cent  from  the  final  de- 
cision made  by  the  Secretary  of  Agriculture. 

The  over-all  salable  quantity  for  the  hop  industr}^ 
determined  by  the  Secretary  was  a  percentage  oi 
each  grower's  crop  and  the  growers  could  no' 
market  more  than  such  established  percentage 
Nevertheless,  it  was  necessary  for  each  grower  t( 
harvest  all  his  crop,  including  the  unsalable  portion 

The  salable  percentage  of  each  grower's  crop  was 
slightly  in  excess  of  85  per  cent  in  1950;  approxi 
mately  74  per  cent  in  1951,  and  in  1952  it  was  65. 
per  cent. 

The  Hop  Control  Board  met  on  July  17,  195! 
and  made  its  recommendation  to  the  Secretary  o 
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Agriculture  as  to  the  salable  quantity  of  the  crop 
for  that  year. 

R.  E.  Williams,  Jr.,  a  son  of  decedent  and  execu- 
tor of  her  estate,  had  long  been  active  as  a  grower 
and  dealer  in  hops.  He  was  a  member  of  the  Hop 
Control  Board  and  in  1952,  participated  in  its  de- 
liberations which  resulted  in  recommending  that 
approximately  36  per  cent  of  the  crop  be  declared 
nonsalable. 

Williams  managed  the  Eola  Farms  in  1952,  and 
had  managed  it  since  1940.  He  handled  the  dece- 
jdent's  hop-growing  affairs  in  1952  and  for  a  consid- 
Ipable  time  prior  thereto.  He  also  participated  in 
rhe  decision  to  dissolve  the  corporation  on  July  31, 
L952. 

The  fair  market  value  of  the  growing  crop  of  hops 
m  the  Eola  Farms  property  on  July  31,  1952,  was 
1511,500. 

Opinion 

veMire,  Judge: 

'I 

J  The  question  ])resented  requires  a  determination 

:f  the  fair  market  value  of  a  growing  hop  crop  on 

|uly  3],  1952,  on  which  date  the  decedent  acquired 

^sjtie  ero])  as  a  liquidating  dividend. 

i-l 

.1  The  petitioner  contends  that  the  fair  market  value 
|f  the  growing  hop  crop  was  not  determinable  on 
ie  critical  date  in  question  because  the  decedent 

4as  not  mlling  to  sell  the  crop  at  less  than  ihQ  cost 

k  planting  and  cultivating  the  crop  u])  to  the  date 
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of  the  transfer,  which  cost  was  in  the  amount  of 
$44,165.66.  This  position  is  premised  on  the  usualj 
definition  of  the  term  ''fair  market  value"  as  the) 
price  at  which  a  seller  willing  to  sell  at  a  fair  pricej: 
and  a  buyer  willing;  to  buy  at  a  fair  price,  both  hav-i 
ino;  knowledge  of  the  facts,  will  trade.  ij 

The  respondent  determined  the  fair  market  valuej 
of  the  crop  as  of  July  31  to  be  the  amount  o|i 
$4,375.40,  which  was  calculated  by  deducting  froirsi 
the  total  farm  revenues  for  the  year  1952,  the  totaij 
cost  of  the  operations  of  the  farm  for  the  perioci 
August  1  to  December  31,  1952.  ; 

We  do  not  think  the  contention  advanced  by  eithe  i 
of  the  parties  furnishes  the  correct  solution  to  th  ^ 
question  in  controversy.  ! 

The  statute  requires  a  valuation  of  the  property 
at  the  critical  date  involved.  The  determination  oi 
value  is  a  factual  one.  No  fixed  formula  is  coi\ 
trolling,  but  the  facts  of  i^robative  force  serve  t| 
fix  value.  ' 

We  are  here  dealing  with  a  special  property  whic  j 
we  think  admits  of  no  accurate  determination,  aE- 
in  such  cases  rer-ognition  is  given  to  the  rule  (j 
reasonableness  and  common  sense. 

The  record  shows  that  on  the  critical  date  tl 
crop  was  matured  to  the  extent  that  from  then  )i| 
harvest-time  the  risk  involved  from  mildew  and  di- 
ease  was  negligible  so  that  the  yield  in  pounds  cou 
be  approximately  estimated;  the  range  in  bid  ])ri 
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and  cost  of  harvesting  the  crop   in  pounds   were 
known. 

On  July  17,  prior  to  the  critical  date,  the  Hop 
Control  Board  had  made  its  recommendation  to  the 
Secretary  of  Agriculture  as  to  the  percentage  of  the 
1952  crop  that  would  be  salable.  The  decedent's 
agent,  R.  E.  Williams,  Jr.,  was  a  member  of  the 
Board  and  was  aware  of  its  recommendation,  as 
were  hop  growers  and  dealers  generally.  While  the 
iSecretary  of  Agriculture  made  the  tinal  decision  as 
to  the  percentage  of  the  hop  crop  that  would  be 
salable,  and  such  decision  was  made  at  the  end  of 
ithe  year,  it  was  kno^vn  that  it  was  the  general  prac- 
tice of  the  Secretary  to  adopt  the  Hop  Control 
Board 's  recommendation. 

In  making  our  determination  each  specific  factor 
md  such  facts  as  might  be  reasonably  anticipated, 
[is  of  the  valuation  date,  have  been  accorded  such 
veight  as  in  our  judgment  the  facts  and  eircum- 
tances  require. 

We,  therefore,  have  found  as  an  ultimate  fact  that 
he  fair  market  value  of  the  growing  hop  crop  in 
[uestion,  as  of  July  31,  1952,  was  $11,500. 

Decision  will  be  entered  under  Rule  50. 

Served  October  29,  1956. 
Entered  October  29,  1956. 
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The  Tax  Court  of  the  United  States 
Docket  No.  57441 

ESTATE  OF  GRACE  N.  WILLIAMS,  Deceased, 
RALPH  E.  WILLIAMS,  Executor, 

Petitioner,         I 

vs.  I 

i! 

COMMISSIONER  OF  INTERNAL  REVENUEJ! 

Respondent.       ,i 

DECISION  || 

Pursuant  to  the  Court's  Memorandum  Finding^ 
of  Fact  and  Opinion,  filed  October  29,  1956,  the  relj 
spondent  filed  a  computation  which  the  petitioneii 
agrees  is  in  accordance  with  the  opinion.  Thereforeij 

it  is  |i 

Ordered  and  Decided:  That  there  are  deficiencies 
in  income  tax  for  the  taxable  years  1951  and  195;! 
in  the  respective  amounts  of  $2,217.79  and  $8,532.14. 

[Seal]        /s/  C.  P.  LeMIRE,  |j 

Judge.  y 

Entered  December  12,  1956. 
Served  December  13,  1956. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Tax  CouH  Docket  No.  57441 

;Title  of  Cause.] 

PETITION  FOR  REVIEW  OF  DECISION  OF 
THE  TAX  COURT  OF  THE  UNITED 
STATES 

To  the  Honorable  Judges  of  the  United  States 
2!ourt  of  Appeals  for  the  Ninth  Circuit: 

The  Estate  of  Grace  N.  AVilliams,  deceased,  by 
^alph  E.  Williams,  Executor,  the  petitioner  in  this 
?ause  hereby  files  a  petition  for  the  Review  by  the 
[Jnited  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit of  the  decision  of  The  Tax  Court  of  the  United 
states,  entered  on  December  12,  1956,  T.  C.  Memo. 
L956— 239. 

I  I- 

Jurisdiction 

The  petitioner  on  Review  is  the  duly  qualified  and 
icting  Executor  of  the  Estate  of  Grace  N.  Williams, 
ieeeased  August  20,  1954,  under  letters  testamentary 
ssued  by  the  Circuit  Court  of  the  State  of  Oregon 
'or  the  County  of  Multnomah,  Department  of  Pro- 
)ate  on  September  29,  1954.  The  indi^ddual  income 
jax  returns  of  Grace  N.  Williams  for  the  calender 
^ears  1951  and  1952  were  timely  filed  with  the  Di- 
'ector  of  Internal  Revenue  for  the  District  of  Ore- 
gon, whose  office  is  located  at   Portland,   Oregon 
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within  the  jurisdiction  of  the  United  States  Courtji 
of  Appeals  for  the  Ninth  Circuit.  ji 

II. 

Nature  of  Controversy 

The  controversy  involves  the  proper  determina-|i 
tion  of  the  petitioner's  liability  for  federal  indil 
vidual  income  taxes  for  the  calendar  years  19,51  and!: 
1952.  [ 

The  decedent  was  the  sole  stockholder  of  EoWi: 
Hop  Farms,  Incorporated,  an  Oregon  eorporationii 
engaged  in  the  business  of  hop  farming  in  Marioiiji 
County,  Oregon.  On  July  31,  1952,  Eola  Hop  Farms!.; 
Incor])orated,  distributed  to  the  decedent  as  dl 
liquidating  dividend  all  of  its  assets  consisting  oij' 
165  acres  of  land  of  which  149.5  acres  were  ])lantec|i 
to  hops  together  with  the  buildings  and  equipraen'!! 
necessary  to  operation  of  the  farm.  'I 

The  sole  contested  issue  before  the  Tax  Couni 
was  the  fair  market  value  of  the  crop  of  hops  groA/vj 
ing-  upon  the  lands  distributed  to  the  petitioner 
Eola  Hop  Farms,  Incorporated,  as  of  July  31,  1 
The  expenses  incurred  by  the  corporation  durinj' 
the  period  from  January  1  to  July  31,  1952,  for  th 
planting,  care,  and  cultivation  of  the  growing  cro]  i 
of  hops  amounted  to  $44,165.66.  This  sum  was  cai^i 
ried  on  the  balance  sheet  of  the  corporation  as  a:  i 
asset  (prepaid  expense)  at  the  time  of  distributio., ) 
to  the  decedent.  |j 

The  contention  of  the  petitioner  was  that  the  fail!; 
market  value  of  the  growing  crop  distributed  to  th 
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iecedent  could  be  established  by  a  sum  in  excess  of 
I  figure  representing-  the  market  price  bid  for  hops 
)f  the  type  raised  on  the  Eola  Farm  as  of  July  31, 
1952,  less  the  estimated  costs  of  harvest  and  baling 
nultiplied  by  the  estimated  yield  of  hops  per  acre, 
md  that  the  value  so  ascertained  was  not  less  than 
:he  costs  of  production  of  the  crop  to  the  date  of 
iistribution,  i.e.,  $44,165.66. 

The  decedent  reported  receipts  from  sales  of  the 
1952  hop  crop  in  the  amount  of  $46,445.72  and  ex- 
penses of  $86,181.55.  The  latter  sum  included  $44,- 
165.66  claimed  by  the  decedent  as  the  fair  market 
mVav  of  the  s^rowing  crop  received  in  liquidation 
)f  the  Eola  Farms,  Inc.  The  resulting  loss  was 
ibsorbed  in  part  by  the  decedent's  income  from 
)ther  sources  and  in  part  by  a  claim  for  an  operat- 
ng  loss  carry-back  to  income  of  the  year  1951,  for 
A^hich  she  received  a  refund  of  income  taxes  pre- 
dously  paid. 

,  The  respondent,  Commissioner  of  Internal  Rev- 
mue,  determined  the  fair  market  value  of  the  grow- 
ng  crop  at  July  31,  1952,  to  be  $4,375.40.  The  re- 

imondent's  determination  was  arrived  at  bv  deduct- 

[I  ^ 

jng  from  the  total  farm  revenues,  the  costs  of  opera- 
ion  of  the  farm  from  August  1  to  December  31, 
952. 

The  respondent's  determination  that  the  fair 
narket  value  of  the  crop  distributed  to  the  decedent 
vas  $4,375.40  instead  of  the  sum  of  $44,165.66 
ijlaimed  by  the  decedent  resulted  in  an  increase  in 
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the  taxable  income  of  the  decedent  for  the   year 
1952  of  $39,790.26  and  the  elimination  of  the  loss! 
cany-back  claimed  by  the  decedent  against  income  j 
of  the  calendar  year  1951.  j 

The  Tax  Court  found  as  an  ultimate  fact  that  thei 
fair  market  value  of  the  growing  crop  distributed! 
to  the  decedent  as  of  July  31,  1952,  was  $11,500.00J 

III. 

Assignments  of  Error 

The  Petitioner  assigns  as  error  the  following  actsi 
and  omissions  of  The  Tax  Court  of  the  Unitedj* 
States:  j! 

•i] 

1.  The  Tax  Court  erred  in  its  application  of  theli 
law  relating  to  the  determination  of  fair  markeil/ 

value  of  the  growing  crop.  \ 

jij 

2.  The  Tax  Court  erred  in  finding  as  an  ultimate  i 
fact  that  the  fair  market  value  of  the  growing  crojji 
was  $11,500.00  at  Julv  31,  1952.  I 

I 

3.  The  Tax  Court  erred  in  that  its  decision  ip 

not  supported  by  the  evidence  and  is  contrarv  U\ 
law.  I 

4.  The  Tax  Court  erred  in  holding  and  deeidin|1 
that  there  was  a  deficiency  in  individual  income  taxeii 
due  from  the  petitioner  in  the  amount  of  $2,217.79  foj:: 
the  year  1951  and  in  the  amount  of  $8,532.14  fo 
the  year  1952. 

Wherefore,  the  petitioner  prays  that  the  decisioitj 
of  The  Tax  Court  of  the  United  States  be  reviews 


Commissioner  of  Internal  Revenue  125 

by  the   United   States   Court   of   Appeals   for   the 
Ninth  Circuit. 

/s/  JOHN  L.  FLYNN, 

Attorney  for  Petitioner  on 
Review. 


Affidavit 
State  of  Oregon, 
County  of  Multnomah — ss. 

Being  first  duly  sworn,  I  depose  and  say  that  the 
Commissioner  of  Internal  Revenue  is  the  respond- 
ent in  the  within-entitled  petition  and  that  John 
Potts  Barnes,  formed'  Chief  Counsel  of  the  Internal 
Reveinie  Service,  was  the  attorney  of  record  for  the 
respondent  in  th(^  within-entitled  proceeding;  that 
the  said  John  Potts  Barnes  has  resigned  from  the 
ilnternal  Revenue  Service;  that  Herman  T.  Reiling 
is  presently  Acting  Chief  Counsel  of  the  Internal 
Revenue  Service  and  is  the  attorney  of  record  for 
[the  Commissioner  of  Internal  ReveiUK^;  that  the 
said  Herman  T.  R(^iling  has  an  office  in  the  Internal 
Revenue  Building  in  Washington,  D.  C. ;  that  l)e- 
jtween  said  place  and  Portland,  Oregon,  there  is 
It'egular  communication  by  mail ;  that  on  March  5, 
1957,  I  served  an  original  copy  of  the  within 
Petitioner's  Notice  by  Petitioner  of  Filing  Petition 
foT  Review  together  with  a  true  copy  of  the  Peti- 
'ion  for  Review  and  Designation  of  Record  upon 
:he  said  attorney  by  depositing  the  same  in  the 
iJnited  States  Postoffice  at  Portland,  Oregon,   n^- 
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closed  in  a  sealed  envelope  with  postage  prepaid 
thereon,  addressed  to  him  at  the  said  address. 

/s/  JOHN  L.  FLYNN, 

Attorney  for  Petitioner. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  March,  1957. 

[Seal]        /s/  MARY  E.  PEASE, 

Notary  Public  for  Oregon. 

My  commission  expires:  Aug.  13,  1959. 

Duly  verified. 

Filed  March  7,  1957,  T.C.U.S. 


[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  The  Tax  Court  ofj 
the  United  States,  do  hereby  certify  that  the  foreHi 
going  documents,  1  to  11,  inclusive,  constitute  and 
are  all  of  the  original  papers  on  file  in  my  office  asi 
called  for  by  the  "Designations  of  Contents  of  Rec-j 
ord,"  including  joint  Exhibit  1-A,  attached  to  stipui 
lation  of  facts,  and  respondent's  Exhibit  B,  admit-j 
ted  in  evidence,  in  the  case  before  The  Tax  Couri 
of  the  United  States  docketed  at  the  above  numbei 
and  in  which  the  petitioner  in  The  Tax  Court  cas*! 
has  filed  a  petition  for  review  as  above  numbered, 
and  entitled,  together  with  a  true  copy  of  the  docke 

J 
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entries  in  said  Tax  Court  case,  as  the  same  appear 
in  the  official  docket  book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  15th  day  of  March,  1957. 

[Seal]         /s/  HOWARD  P.  LOCKE, 

Clerk,  The  Tax  Court  of  the 
United  States. 


[Endorsed] :  No.  15503.  United  States  Court  of 
A])peals  for  the  Ninth  Circuit.  Estate  of  Grrace  N. 
Williams,  Deceased;  Ralph  E.  Williams,  Executor, 
Petitioner,  vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  the  Record.  Petition  to 
Review  a  Decision  of  The  Tax  Court  of  the  United 

States. 

I 

I    Filed  March  28,  1957. 

Docketed  April  1,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Jlerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 

for  the  Nintli  Circuit 

No.  15503 

ESTATE  OF  GRACE  N.  WILLIAMS,  Deceased; 
RALPH  E.  WILLIAMS,  Executor, 

Appellant,  j 

vs.  !i 

COMMISSIONER  OF  INTERNAL  REVENUE,  !l 

Appellee.         ,1 

|i 

STATEMENT  OF  POINTS  L 

In  his  appeal  herein,  the  appellant  intends  toi] 
rely  upon  the  following  points :  j 

1.  The  Tax  Court  erred  in  its  application  of  thej 
law  relating  to  the  determination  of  fair  marketjj 
value  of  the  growing  crop.  !| 

2.  The  Tax  Court  eiTed  in  finding  as  an  ultimate  ji 
fact  that  the  fair  market  value  of  the  growing  crop'i 
was  $11,500.00  at  July  31,  1952.  j 

3.  The  Tax  Court  erred  in  that  its  decision  is  11 
not  supported  b}^  the  evidence  and  is  contrary  t(| 
law. 

4.  The  Tax  Court  erred  in  holding  and  decidini 
that  there  was  a  deficiency  in  individual  incom^ 
taxes  due  from  the  appellant  in  the  amount  0 
$2,217.79  for  the  year  1951  and  in  the  amount  0 
$8,532.14  for  the  year  1952. 

/s/  JOHN  L.  FLYNN, 

Attorney  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  April  2,  1957. 
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ESTATE  OF  GRACE  N.  WILLIAMS, 
Deceased, 
Ralph  E.  Williams,  Executor,  Petitioner, 

NO.  15503 

V. 

COMMISSIONER  OF  INTERNAL 
REVENUE,  Respondent. 


ON  PETITION  FOR  REVIEW  OF  DECISION  OF 

THE  TAX  COURT  OF  THE  UNITED  STATES 

CLARENCE  P.  Le  MIRE,  Judge 


BRIEF  FOR  PETITIONER 


JOHN  L.  FLYNN, 

613  United  States  National  Bank  Building, 

Portland,  Oregon 

BURTON  L.  COAN, 

710  Pittock  Block, 

Portland  5,  Oregon 

Attorneys  for  Petitioner. 
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BRIEF  FOR  PETITIONER 


ON  PETITION  FOR  REVIEW  OF  DECISION  OF 
THE  TAX  COURT  OF  THE  UNITED  STATES 


STATEMENT  OF  JURISDICTION 

The  Petitioner  is  the  duly  qualified  and  acting  Exe- 
cutor of  the  Estate  of  Grace  N.  Williams,  deceased  Au- 
gust 20,  1954,  under  letters  testamentary  issued  by  the 
Circuit  Court  of  the  State  of  Oregon  for  the  County  of 
Multnomah,  Department  of  Probate,  on  September  29, 
1954. 

The  individual  income  tax  returns  of  Grace  N.  Wil- 
liams, the  decedent  taxpayer,  for  the  years  1951  and 


1952,  were  filed  with  the  United  States  District  Direc- 
tor of  Internal  Revenue  for  the  District  of  Oregon,  whose 
office  is  located  at  Portland,  Oregon,  within  the  juris- 
diction of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit.  On  February  3,  1955,  the  District  Di- 
rector determined  a  deficiency  of  income  taxes  against 
the  Estate  of  the  decedent  taxpayer  for  the  years  1951 
and  1952,  against  which  deficiency  the  Petitioner  filed 
a  timely  petition  with  The  Tax  Court  of  the  United 
States,  which  Court  had  jurisdiction  of  the  controversy  ! 
under  26  U.S.C.  §  7442.  The  Tax  Court,  Clarence  P. 
Le  Mire,  J.,  rendered  a  final  decision  adverse  to  Peti- 
tioner December  12,  1956,  T.  C.  Memo.  1956-239. 

Petitioner  filed  a  timely  notice  of  petition  for  review 
by  this  Court  on  March  7,  1957.  The  jurisdiction  of  this 
Court  is  invoked  under  26  U.S.C.  §§  7482  and  7483. 

STATUTES  AND  REGULATIONS 

The  relevant  statutes  and  regulations  are  set  forth  ]i 
in  an  appendix  to  this  brief. 

STATEMENT  OF  THE  CASE 

This  controversy  involves  the  determination  of  the  |- 
decedent  taxpayer's  liability  for  federal  individual  in- 
come taxes  for  the  calendar  years  1951  and  1952.  R. 
112.  The  calendar  year  1951  is  here  involved  by  reason 


of  the  provisions  of  26  U.S.C.  §  23  (s),  (I.R.C.  1939) 
relating  to  the  carrying  back  of  net  losses  against  in- 
come of  a  prior  year. 

I  On  March  1,  1951,  Grace  N.  Williams  (hereinafter 
called  the  decedent)  exchanged  all  of  the  assets  and 
liabilities  of  a  farm  owned  and  operated  by  her  as  an 
individual  proprietor  for  the  capital  stock  of  Eola 
Farms,  Inc.,  an  Oregon  corporation,  R.  113. 

■  During  the  period  from  March  1,  1951  until  July 
31,  1952,  the  decedent  was  the  sole  stockholder  of  Eola 
Hop  Farms,  Incorporated,  an  Oregon  corporation,  en- 
gaged in  the  business  of  hop  farming  in  Marion  County, 
Oregon,  R.  31.  On  July  31,  1952,  Eola  Hop  Farms,  In- 
corporated, distributed  to  the  decedent  as  a  liquidating 
dividend  all  of  its  assets  consisting  of  165  acres  of  land 
of  which  149.5  acres  were  planted  to  hops  (R.  30,  (Stip. 
6)),  together  with  all  other  assets  of  the  corporation 
including  the  buildings  and  equipment  necessary  to 
operation  of  the  farm,  R.  30,  31,  (Stip.  3). 

The  decedent  reported  receipts  from  sales  of  the 
1952  hop  crop  in  the  amount  of  $46,445.72  for  the  year 
j  1952,  (R.  31,  R.  33  (Ex.  1-A) ),  and  expenses  applicable 
thereto  of  $86,181.55.  The  latter  sum  was  made  up  of 
$44,165.66  claimed  by  the  decedent  as  the  value  of  the 
growing  crop  received  in  liquidation  of  the  Eola  Farms, 


Inc.  and  the  costs  of  harvesting  and  marketing  the 
crop,  $42,015.89,  R.  31.  | 

The  sole  contested  issue  before  The  Tax  Court  was  | 

the  fair  market  value  of  the  crop  of  hops  growing  upon  ■ 

the  lands  distributed  to  the   decedent  by  Eola   Hop  j 

Farms,  Incorporated,  as  of  July  31,  1952,  R.  36.  The  \ 

expenses  incurred  by  the  corporation  during  the  period  | 

from  January  1  to  July  31,  1952,  for  the  planting,  care,  | 

and  cultivation  of  the  growing  crop  of  hops  amounted  ;! 

to  $44,165.66.  This  sum  was  carried  on  the  balance  | 

sheet  of  the  corporation  as  an  asset  (prepaid  expense),  j 

at  the  time  of  distribution  to  the  decedent,  R.  25,  (Ex.  j 

i 

C),31.  I 

f 

The  hop  industry  had  been  suffering  from  serious  i 
overproduction  since  1950.  The  market,  for  the  most  I 
part  of  1952,  was  relatively  inactive.  Under  the  Agri-  : 
culture  Market  Agreement  Act  of  1937,  the  industry  | 
put  into  effect  an  agreement  providing  the  industry  i 
with  authority  to  bring  supplies  in  balance  with  de-  < 
mand.  The  agreement  was  administered  by  a  Hop  Con- 
trol Board  made  up  of  growers,  dealers,  brewers,  and  ji 
Government  representatives.  The  Board  met  in  the  late  i 
summer  of  each  year  and  made  a  survey  of  prospective  i 
demand  and  other  factors  which  might  affect  market  J 
conditions.  It  determined  what  it  considered  to  be  the  i 
salable  quantity  of  crop  then  planted  —  a  quantity  ; 

ii 
1 


which  the  trade  could  consume  during  the  succeeding 
twelve  month  period  —  and  recommended  to  the  Sec- 
retary of  Agriculture  that  the  quantity  of  hops  it  esti- 
mated the  brewing  industry  could  use  during  the 
succeeding  twelve-month  period  (after  consideration  of 
estimated  exports  and  imports  and  a  deduction  for 
inventories  on  hand)  be  declared  as  the  salable  quantity 
from  the  current  year's  crop.  In  general,  and  during 
1952,  the  Board's  recommendation  of  salable  quantity 
was  adopted  by  the  Secretary  without  substantial 
change,  R.  115,  116. 

The  overall  salable  quantity  of  hops  determined  by 
the  Secretary  was  expressed  (after  harvest)  as  the 
salable  percentage  of  each  grower's  crop.  The  grower 
was  not  permitted  to  market  more  than  such  established 
percentage.  It  was  however  necessary  for  each  grower 
to  harvest  all  of  his  crop  including  the  unsalable  portion, 
R.  116. 

The  decision  of  the  Secretary  of  Agriculture  re- 
garding the  relationship  of  the  salable  quantity  to  the 
total  crop  was  not  made,  nor  was  the  surplus  percent- 
age of  the  particular  crop  established  until  every  last 
bale  of  hops  was  weighed  and  the  unharvested  acreage 
determined  by  the  Hop  Control  Board,  R.  106.  During 
the  year  1952,  a  tentative  allocation  was  made  some 
time  during  October,  R.  81.  The  final  determination 
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was  not  made  by  the  Secretary  of  Agriculture  until  ap- 
proximately December  15,  1952,  R.  107,  108. 

Petitioner,  Ralph  E.  Williams,  had  many  years  ex- 
perience as  a  dealer  in  hops  and  as  a  grower,  R.  39.  He 
had  actively  managed  the  decedent's  hop  farm,  Eola 
Farm,  since  1940,  (R.  53),  and  during  the  years  here 
involved  was  a  member  of  the  Hop  Control  Board,  R.  56. 

The  contention  of  the  Petitioner  before  the  Tax 
Court  was  that  the  fair  market  value  of  the  growing 
crop  distributed  to  the  decedent  was  not  determinable 
at  July  31,  1952,  and  that  the  value  of  the  growing 
crop  was  not  less  than  the  costs  of  production  of  the 
crop  to  the  date  of  distribution;  i.e.  $44,165.66. 

The  Respondent,  Commissioner  of  Internal  Revenue, 
determined  the  value  of  the  growing  crop  at  July  31, 
1952,  to  be  $4,375.40,  R.  37.  The  Respondent's  determi- 
nation was  arrived  at  by  deducting  from  the  total  farm 
revenues,  the  costs  of  operation  of  the  farm  from  August 
1  to  December  31, 1952. 

The  Respondent's  determination  that  the  fair  mar- 
ket value  of  the  crop  distributed  to  the  decedent  was 
$4,375.40  instead  of  the  sum  of  $44,165.66  claimed  by 
the  decedent  resulted  in  an  increase  in  the  taxable  in- 
come of  the  decedent  for  the  year  1952  of  $39,790.26 
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and  the  elimination  of  the  loss  carry-back  claimed  by 
the  decedent  against  income  of  the  calendar  year  1951. 

The  Tax  Court  found  as  an  ultimate  fact  that  the 
fair  market  value  of  the  growing  crop  distributed  to 
the  decedent  as  of  July  31,  1952,  was  $11,500.00, 

QUESTION  PRESENTED 

Does  the  evidence  require  a  finding  that  the  grow- 
ing crop  distributed  to  the  decedent  taxpayer  July  31, 
1952,  was  worth  not  less  than  the  costs  of  production 
to  that  date? 

SPECIFICATIONS  OF  ^RROR 

The  Tax  Court's  finding  as  an  ultimate  fact  that 
the  value  of  the  growing  crop  at  July  31,  1952,  was 
$11,500.00  is  not  supported  by  the  evidence  and  is  con- 
trary to  law. 

The  Tax  Court  did  not  apply  the  rule  it  properly 
held  to  be  applicable  to  the  determination  of  the  value 
of  the  growing  crop. 

SUMMARY  OF  EVIDENCE 

The  testimony  and  evidence  adduced  at  the  trial 
was  that  the  average  yield  of  hops  from  land  in  the 
vicinity  of  the  Eola  Farm  was  from  five  to  seven  and 
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one-half  bales  (of  200  pounds  each)  to  the  acre,  (R.  40, 
65,  71,  n)^  and  that  an  estimate  of  the  yield  per  acre 
made  at  July  31  of  any  year  could  vary  downward  as 
much  as  30%,  (R.  66,  71)^  and  that  seldom  did  the 
actual  yield  exceed  the  estimate,  R.  66. 

The  witnesses  further  testified:  that,  there  was  little 
or  no  risk  of  loss  of  the  crop  (in  that  area)  from  July 
31  to  date  of  harvest,  (R.  44,  68);  that,  the  average 
cost  of  production,  cultivation,  and  care  to  that  date 
was  from  20  to  25  cents  per  pound,  (R.  43,  65,  73); 
that,  the  average  additional  cost  of  harvest  and  sales 
subsequent  to  July  31  was  from  20  to  25  cents  per  pound, 
R.  46,  72. 

Beginning  with  July  1  of  each  year,  the  crop  re- 
porting service  of  the  Department  of  Agriculture  pre- 
pared a  monthly  estimate  of  the  hop  crop  for  the  cur- 
rent year,  which  was  released  about  the  tenth  of  the 
following  month,  R.  106.  This  estimate  was  available 
to  the  trade  in  general,  (R.  92),  and  was  not  a  factor 
in  the  recommendation  of  the  salable  quantity  of  hops 
from  the  current  crop  as  made  by  the  Hop  Control 
Board,  (R.  57),  whose  function  it  was  to  estimate  the 
demand  for  hops  during  the  coming  year  and  to  estab- 
lish a  salable  quantity  from  the  current  year's  crop, 
R.  104, 105. 


A  comparison  of  the  salable  quantity  of  hops  adopted 
by  the  Secretary  of  Agriculture  to  the  current  estimates 
of  hop  production  made  by  the  Crop  Reporting  Service 
would  enable  anyone  to  approximate  the  unsalable  por- 
tion of  the  current  hop  crop  (surplus  percentage),  as- 
suming that  the  crop  turned  out  as  estimated,  R.  105. 
The  ratio  of  the  salable  quantity  of  hops  to  the  total 
crop,  (salable  percentage),  was  dependent  upon  what 
the  crop  turned  out  to  be,  and  could  not  be  established 
until  every  last  bale  was  weighed;  the  unharvested 
acreage  estimated  and  the  figures  established,  R.  104, 
105. 

At  July  31,  1952,  the  total  pounds  from  the  current 
crop  which  could  be  consumed  during  the  following 
year  by  the  brewing  industry  (salable  quantity)  was 
known  or  could  be  reasonably  approximated  by  the 
Petitioner  (R.  58,  103,  104).  During  1952,  the  propor- 
tion (salable  percentage)  that  this  quantity  repre- 
sented of  the  total  current  crop  was  not  determined 
until  approximately  December  15,  1952  (R.  108)  al- 
though notice  of  a  tentative  allotment  was  received 
some  time  during  October,  R.  79,  81. 

During  the  1951-52  crop  year  (September  1  to  Au- 
gust 31 ),  supplies  of  hops  were  well  above  market  needs 
and  domestic  demand  for  hops  was  slow.  During  late 
1952,  the  range  in  market  prices  for  hops  of  the  type 
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grown  on  the  Eola  Farm  was  from  49  to  52  cents  pef-  j 
pound,  R.  44,  88.  1 

The  Petitioner's  crop  could  have  been  sold  at  July- 
Si,  1952,  at  the  prevailing  bid  prices  but  the  Petitioner 

would  not  sell  at  the  prices  offered,  R.  44,  46,  80. 

1 
For  the  3^ear  1950,  the  salable  percentage  of  each 

grower's  crop  was  slightly  in  excess  of  85  per  cent  of    ' 

the  crop  as  finally  harvested  and  determined;  for  the 

year  1951,  the  salable  percentage  was  approximately 

74  per  cent,  R.  81,  82.  During  both  years,  a  profit  was 

earned  from  the  sale  of  hops  grown  on  the  Eola  Farm, 

R.  31,  114.  A  substantial  loss  was  sustained  upon  sales 

of  the  1952  crop.  R.  31,  114.  During  the  year  1952,  the 

salable  percentage  of  hops  grown  on  the  Eola  Farm    ! 

was  65.7  per  cent,  R.  81,   116.  During  this  year,  the    | 

dealers  and  the  growers  did  not  believe  that  the  sur-    ; 

plus  percentage  of  the  1952  crop  would  be  as  much    i 

or  as  high  as  it  was  finally  determined  and  anticipated    j 

that  it  would  be  at  the  most  25  per  cent  or  even  less    j 

than  that,  R.  88.  | 

Lack  of  knowledge  of  the  salable  allotment  pre-  j 

vented  the  placing  of  a  market  value  upon  the  crop  ? 

growing  at  July  31,  1952  (R.  52),  although  the  Peti-  | 

tioner  could  estimate  the  allotment  within  reasonable  j 

bounds,R.  58, 105.  f 
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The  Petitioner  did  not  know  at  July  31,  that  a  loss 
would  be  sustained  upon  sale  of  the  1952  crop  (R.  61), 
nor  was  the  anticipation  of  a  substantial  loss  upon  the 
sale  of  the  1952  crop  a  material  factor  in  the  decision 
to  liquidate  the  corporation,  R.  55,  56,  59. 

The  corporation  (Eola  Farms,  Inc.)  had  no  earned 
surplus  at  July  31,  1952,  the  date  of  dissolution  and 
liquidation  of  the  corporation.  The  corporation's  capital 
had  been  impaired  by  a  deficit  at  that  date  in  the 
amount  of  $8,285.34,  R.  25  (Ex.  C).  The  Petitioner 
was  aware  prior  to  liquidation  of  Eola  Farms,  Inc., 
that  the  decedent  taxpayer  could  have  obtained  the 
total  of  the  corporation's  investment  in  the  crop  at 
July  31,  1952,  as  a  deduction  from  ordinary  income 
by  means  of  a  tax  free  liquidation,  R.  62,  63;  (I.R.C. 
(1939)   §  112  (b)    (7)). 

ARGUMENT 
I 

THE  DECISION  OF  THE  TAX  COURT  IS  NOT  SUPPORTED 
BY  THE  EVIDENCE. 

In  its  opinion,  the  Court  stated  the  rule  that  in  deal- 
ing with  special  property  which  admits  of  no  accurate 
determination,  recognition  is  given  to  the  rule  of  rea- 
sonableness and  common  sense,  and  that  facts  of  proba- 
tive force  serve  to  fix  value,  R.  1 18. 
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The  Court's  finding  as  an  ultimate  fact  that  the 
value  of  the  crop  distributed  to  the  decedent  taxpayer 
at  July  31,  1952,  was  $11,500.00  (R.  119),  must  have 
been  based  upon  the  following  calculation,  or  a  calcula- 
tion substantially  similar  thereto: 

Market  price  bid  at  July  31,  applied 

to  approximately  %  of  crop, 

(harvested,  52,740  pounds) : 

100,000  pounds  @  49  cents $49,000.00 

I 
Cost  of  harvesting  150,000  pounds 

@  25  cents 37,500.00  | 

Value  of  crop $11,500.00  i 

Implicit  in  the  Court's  determination  of  the  fair    ! 

market  value  of  the  growing  crop  distributed  to  the    ! 

decedent  taxpayer  at  July  31,  is  the  finding  that  on    ] 

July  31,   1952,  it  was  known  that  not  less  than  one-    > 

li 
third  of  the  crop  could  not  be  sold.  I| 

I 
The  preceding  calculation  is  understandable  in  view   J 

of  the  Court's  finding  as  a  fact  that  Ralph  E.  Williams,  I 

Jr.  participated  in  the  deliberations  of  the  Board  on  ] 

July  17,  1952,  at  which  time  the  Board  recommended  i 

that  approximately  36  per  cent  of  the  crop  be  declared  i 

non-salable,  R.  117.  This  finding  was  in  error  because  •! 

the  Tax  Court  misunderstood  the  function  of  the  Hop  i 

Control    Board,    and    confused    the    salable    quantity  i 
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recommended  by  the  Hop  Control  Board  during  July 
with  the  salable  percentage  of  crop  determined  some 
three  to  five  months  later  by  th  Secretary  of  Agri- 
culture. 

The  evidence  is  clear  that  the  Hop  Control  Board 
did  not  recommend  the  salable  percentage  of  the  total 
crop,  R.  57,  104,  105.  Its  sole  function  was  to  estimate 
the  quantity  of  hops  the  brewing  industry  could  con- 
sume and  to  recommend  to  the  Department  of  Agri- 
culture that  sales  of  hops  from  the  current  crop  be 
limited  to  that  quantity,  R.  103,  105.  The  Board  rec- 
ommended that  the  salable  quantity  of  the  1952  crop 
of  hops  be  fixed  at  39,200,000  pounds.  The  basis  of  the 
Board's  recommendation  is  fully  set  forth  in  a  notice 
of  a  proposed  administrative  rule  published  in  the 
Federal  Register,  August  7,  1952,  Vol.  17  F.R.  7187, 
a  copy  of  which  is  included  in  the  appendix  hereto. 

Respondent's  witness  testified  that  beginning 
with  July  1,  of  each  year,  the  crop  reporting  service  of 
the  Department  of  Agriculture  prepared  a  monthly  es- 
timate of  the  hop  crop  for  the  current  year  which  esti- 
mate was  released  about  the  tenth  day  of  the  month 
following,  R.  106.  This  report  was  not  confidential;  it 
was  available  not  only  to  the  Hop  Control  Board  but  to 
the  trade  in  general,  R.  92. 
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Not  only  did  the  Petitioner  testify  that  the  Depart- 
ment of  Agriculture's  estimate  of  the  1952  crop  "did 
not  constitute  any  element  whatsoever"  in  the  determi- 
nation of  the  salable  quantity  of  hops  recommended 
by  the  Board  as  the  pounds  the  brewing  industry  could 
be  expected  to  consume,  (R.  57),  but  Respondent's  own 
witness  so  testified,  R.  104,  105. 

In  view  of  the  testimony  in  this  proceeding  that  an 
estimate  of  crop  made  at  July  31  might  vary  as  much 
as  30%  (R.  66),  or  as  much  as  from  one  to  two  bales  per 
acre,  (R.  78),  it  is  readily  apparent  that  an  estimate 
made  one  month  earlier  at  July  1,  (published  about 
July  10,  (R.  106) ),  would  be  of  little  or  no  value  for  the 
purpose  of  determining  the  relationship  between  the 
quantity  of  hops  the  industry  could  be  expected  to  con- 
sume to  the  total  crop  yield  for  the  current  year. 

The  testimony  of  the  Respondent's  witness  in  this 
proceeding  is  also  equally  clear  that  the  ratio  of  the 
salable  quantity  of  hops  recommended  by  the  Hop  Con- 
trol Board  and  the  proportion  that  quantity  represented 
of  the  total  crop  could  not  be  determined  until  every 
last  bale  of  hops  was  processed  and  baled  and  the  acre-  !• 
age  of  unharvested  crops  estimated,  R.  105,  106.  | 

There  was  therefore  no  basis  in  the  evidence  or  the    ii 
testimony  for  the  finding  of  the  Tax  Court  that  the  Hop     i 
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Control  Board  recommended  or  determined  that  36  per 
cent  of  the  1952  crop  would  not  be  sold,  and  it  was  error 
for  the  Court  to  give  effect  to  a  reduction  of  more  than 
Vi  in  determining  the  sales  value  of  the  crop. 

The  Court's  finding  of  a  market  price  of  49  cents  per 
pound  is  in  error  because,  the  "fair  market"  price  or 
value  at  a  particular  time  is  to  be  determined  from  all 
of  the  circumstances.  The  testimony  is  uncontradicted 
that  49  cents  was  the  lowest  price  bid  for  hops  at  July 
31,  1952,  R.  44,  88,  and  that  there  were  few  sales,  R.  62. 
The  fact  of  sales  in  itself  does  not  conclusively  estab- 
lish either  fair  market  price  or  value.  The  ascertainment 
of  value  requires  that  there  must  be  not  simply  a  market 
price  but  a  fair  market  price,  and  opinions  of  intelligent 
men  experienced  in  the  business  are  admissable  to  show 
fair  value,  Heiner  v.  Crosby,  24  F.  2d.  191.  (C.A.  3, 
1928) 

The  Court's  finding  that  the  growing  crop  was 
worth  $11,500.00  and  not  $44,165.66  involves  hindsight 
in  that  it  assumes  that  the  exact  yield  and  that  the  por- 
tion of  the  growing  crop  to  be  determined  as  surplus 
were  known  at  July  31,  1952;  it  has  the  effect  of  making 
certain  what  was  at  that  date  pure  speculation. 
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II 

THE  COURT  COULD  NOT  REJECT  THE  TESTIMONY  OF 
WITNESSES  HAVING  EXPERIENCE  AND  KNOWLEDGE  OF 
THE  SUBJECT  MATTER  WHERE  THE  TESTIMONY  WAS  NOT 
CONTRADICTED. 

The  Court  refused  to  accept  the  Petitioner's  conten- 
tion that  the  fair  market  value  of  the  growing  crop  dis- 
tributed to  the  decedent  taxpayer  at  July  31,  1952,  was 
not  less  than  the  costs  of  production,  cultivation,  and 
care  to  that  date,  R.  118. 

The  uncontradicted  testimony  was  that  the  expected  J 

yield  was  from  5  to  7V2  bales  per  acre  (approximately  [I 

150,000  to  225,000  pounds)    (R.  40,  65,  71,  77);  that  ;! 

the  market  (bid)  price  for  hops  at  July  31,  1952,  was  !' 

from  49  to  52  cents  per  pound,  (R.  46,  88);  that  the  ji 

cost  of  harvesting  was  from  20  to  25  cents  per  pound,  i, 

(R.  46,  72);  that  the  hops  could  have  been  sold  for  the  i 

prices  bid  at  July  31,  (R.  44,  88),  and  that  the  Petitioner  'j 

did  not  anticipate  a  loss  upon  the  sale  of  the  crop,  R.  61.  j 

The  Petitioner,  Ralph  E.  Williams,  managed  the  ''^ 

decedent  taxpayer's  farm   (R.  44),  and  was  qualified  1 

by  experience  and  training  as  well  as  by  knowledge  ' 

to  testify  to  the  value  of  the  crop  and  to  the  probable  i 

market  therefor.  He  stated  that  lack  of  knowledge  at  I 

July  31,  1952,  of  the  salable  percentage  of  the  crop  l 
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prevented  the  placing  of  a  market  value  upon  the  crop 
(R.  52),  and  that  the  crop  could  have  been  sold  (R.  46), 
but  he  would  not  have  sold  at  the  prices  bid,  R.  52. 
The  witness  also  testified  that  counsel  for  the  decedent 
taxpayer  participated  in  the  decision  to  liquidate  the 
corporation  (R.  55),  and  that  he  was  informed  and 
was  aware  that  the  taxpayer  could  have  obtained  the 
corporation's  cost  of  the  crop  as  a  deduction  from  ordi- 
nary income  of  the  taxpayer  (by  election  to  liquidate 
under  the  provisions  of  the  Internal  Revenue  Code 
(1939)  112  (b)  (7)),  R.  62,  63.  It  appears  obvious 
that  had  the  crop  been  of  little  value,  the  corporation 
would  have  been  liquidated  in  this  manner  if  for  no 
other  reason  than  to  avoid  controversy  regarding  the 
value  of  the  crop  and  denial  of  any  loss  resulting  from 
a  valuation  at  less  than  the  sum  of  $44,165.66  expended 
for  production  and  care  of  the  crop  to  July  31,  1952. 

Frank  Kennedy,  a  disinterested  witness  with  thirty- 
five  years  experience  in  the  growing  of  hops  on  a  farm 
adjacent  to  the  Eola  Farm,  testified  the  average  yield 
of  hops  grown  on  farms  in  the  area  was  from  5  to  7 
bales  to  the  acre  and  that  the  costs  of  production  were 
from  20  to  25  cents  per  pound,  R.  65,  66.  He  also  testified 
that  he  was  familiar  with  the  crops  growing  on  the 
Eola  Farm  and  that  as  a  grower  of  hops  he  would  not 
sell  the  growing  crop  at  July  thirty-first  of  any  year 
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for  less  than  the  cost  of  production.  He  further  testified    i 
that  he  would  not  have  sold  a  growing  crop  of  hops    | 
on  July  31,  1952,  for  thirty  cents  per  pound,  assuming    ! 
the  market  price  was  fifty  cents  per  pound  on  that  date 
for  delivery  of  the  hops  after  harvest,  R.  67.  -.j 

1 

Since  a  bid  of  fifty  cents  per  pound  for  hops  at  j 

July  31,  1952,  would,  after  deduction  of  the  average  : 

costs  of  picking  and  harvesting,  yield  a  return  equal  i 

to  the  average  costs  of  production,  cultivation,  and  care  ; 

of  the  crop  to  that  date  only  if  the  entire  crop  were  | 

sold,  it  is  apparent  that  a  statement  that  the  grower    i 

I 
of  hops  would  not  sell  his  crop  for  less  than  the  cost    Ij 

of  production  meant  that  he  would  not  sell  his  crop    j 

for  less  than  the  cost  of  production  of  the  entire  crop;    \ 

the  statement  did  not  mean  that  he  would  not  sell    | 

his  crop  for  the  cost  of  production  of  that  portion  of    I 

the  crop  determined  salable  at  a  later  date.  i 

C.  W.  Paulus,  an  experienced  dealer  in  hops  since  , 

1933,  was  familiar  with  the  1952  crop  during  its  period  I 

of  growth  on  the  Eola  Farm,  (R.  76);  he  also  testified  i 

(as  a  broker)   that  he  could  have  sold  that  crop  at  \ 

July  31  and  that  the  Petitioner  would  not  sell.  r. 

The  witnesses  were  qualified  to  testify  to  the  value  '-. 
of  the  property  by  reason  of  their  experience  and  deal-  ''\ 
ings  in  the  property  and  their  knowledge  of  similar    i 
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property.  None  of  the  preceding  testimony  was  contra- 
dicted, discredited  or  impeached. 

In  a  question  involving  the  amount  of  entertain- 
ment expenses  claimed  as  a  deduction  by  an  actor, 
Blackmer  v.  Commissioner,  70  F.2d  255,  257  (C.A.  2, 
1934),  and  a  question  regarding  the  valuation  of  prop- 
erty owned  by  a  corporation  of  which  the  witness  was 
the  President,  A  &  A  Tool  &  Supply  Company  v.  Com- 
missioner, 182  F.2d  300,  304  (C.A.  10,  1950),  the  Court 
of  Appeals  held  that  the  Tax  Court  may  not  arbitrarily 
discredit  and  disregard  unimpeached,  competent  and 
relevant  testimony  which  is  uncontradicted. 

Ill 

THE  COURT  DID  NOT  APPLY  THE  RULE  FOR  THE  DE- 
TERMINATION OF  VALUE  OF  THE  GROWING  CROP  SET 
FORTH  IN  ITS  OPINION. 

The  Court's  determination  that  the  growing  crop 
was  worth  $1 1,500.00  at  July  31,  1952  violates  that  por- 
tion of  the  Court's  statement  of  the  rule  relating  to 
reasonableness  and  common  sense  (R.  118),  because 
there  is  no  evidence  that  any  reasonable  grower  would 
at  July  31,  assuming  the  facts  existing  in  this  case,  sell 
his  crop  based  upon  an  estimate  of  the  minimum  yield 
and  maximum  harvest  costs  and  subject  to  a  further 
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reduction  much  greater  than  anything  in  his  past  ex- 
perience. There  is  substantial  evidence  to  the  contrary, 
R.  48,  67,  80.  The  testimony  and  evidence  in  this  case 
does  not  support  the  Court's  decision. 

CONCLUSION  I 

The  judgment  of  the  Tax  Court  should  be  reversed 
and  the  case  remanded  for  a  new  trial  with  instructions 
that  all  of  the  oral  evidence  be  considered  and  appro-  { 
priately  weighed  because  the  conclusions  of  the  Court  | 
upon  which  the  judgment  is  based  can  be  sustained  only 
by  giving  effect  at  July  31  to  knowledge  obtainable  from 
three  to  five  months  later. 

Respectfully  submitted, 

JOHN  L.  FLYNN, 
BURTON  L.  COAN, 
Attorneys  for  Appellant. 
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APPENDIX 

STATUTES  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code  (1939): 

Section  111.  Determination  of  amount  of,  and  rec- 
ognition of,  gain  or  loss: 

(a)  Computation  of  gain  or  loss.  The  gain  from 
the  sale  or  other  disposition  of  property  shall  be  the 
excess  of  the  amount  realized  therefrom  over  the  ad- 
justed basis  provided  in  section  113  (b)  for  determining 
gain,  and  the  loss  shall  be  the  excess  of  the  adjusted  basis 
provided  in  such  section  for  determining  loss  over  the 
amount  realized. 

(b)  Amount  realized.  The  amount  realized  from 
the  sale  or  other  disposition  of  property  shall  be  the  sum 
of  any  money  received  plus  the  fair  market  value  of 
the  property  (other  than  money)  received. 

(c)  Recognition  of  gain  or  loss.  In  the  case  of  a 
sale  or  exchange,  the  extent  to  which  the  gain  or  loss 
determined  under  this  section  shall  be  recognized  for 
the  purposes  of  this  chapter,  shall  be  determined  under 
the  provisions  of  section  112. 


♦  ♦  ♦  ♦  * 


Regulations  118: 

Section  39.    111-1   Computation  of  gain  or  loss. 
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( a )  Except  as  otherwise  provided,  the  Internal  Rev- 
enue Code  regards  as  income  or  as  loss  sustained,  the 
gain  or  loss  realized  from  the  conversion  of  property 
into  cash,  or  from  the  exchange  of  property  for  other 
property  differing  materially  either  in  kind  or  in  extent. 
The  amount  realized  from  a  sale  or  other  disposition  of 
property  is  the  sum  of  any  money  received  plus  the  fair 
market  value  of  any  property  which  is  received.  The 
fair  market  value  of  property  is  a  question  of  fact,  but  | 
only  in  rare  and  extraordinary  cases  will  property  be  j 
considered  to  have  no  fair  market  value.  *  ♦  ♦  ♦  ♦  ; 

Section  112.    Recognition  of  Gain  or  Loss.  | 

ij 

(a)  General  Rule. — Upon  the  sale  or  exchange  of   j 

:l 

property  the  entire  amount  of  the  gain  or  loss,  deter-  j 
mined  under  section  111,  shall  be  recognized,  except 
as  hereinafter  provided  in  this  section. 

(b)  Exchanges  Solely  in  Kind. — 
♦  ♦  ♦  ♦  ♦ 
(7)    Election  as  to  recognition  of  gain  in  certain 

corporate  liquidations. — 

(A)   General  rule. — In  the  case  of  property  distrib- 
uted in  complete  liquidation  of  a  domestic  corporation, 

if— 

(i)    the  liquidation  is  made  in  pursuance  of  a 
plan  of  liquidation  adopted  after  December  31,  1950, 
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whether  the  taxable  year  of  the  corporation  began 
on,  before,  or  after  January  1,  1951;  and 

(ii)    the  distribution  is  in  complete  cancellation 
or  redemption  of  all  the  stock,  and  the  transfer  of 
all  the  property  under  the  liquidation  occurs  within 
some  one  calendar  month  in  1951,  1952,  or  1953 — 
then  in  the  case  of  each  qualified  electing  shareholder 
(as  defined  in  subparagraph  (C)  gain  upon  the  shares 
owned  by  him  at  the  time  of  the  adoption  of  the  plan  of 
liquidation  shall  be  recognized  only  to  the  extent  pro- 
vided in  subparagraphs  (E)  and  (F). 
♦   ♦   ♦   ♦   ♦ 

(C)  Qualified  electing  shareholders.-:— The  term 
"qualified  electing  shareholder"  means  a  shareholder 
(other  than  an  excluded  corporation)  of  any  class  of 
stock  (whether  or  not  entitled  to  vote  on  the  adoption 
of  the  plan  of  liquidation)  who  is  a  shareholder  at  the 
time  of  the  adoption  of  such  plan,  and  whose  written 
election  to  have  the  benefits  of  subparagraph  (A)  has 
been  made  and  filed  in  accordance  with  subparagraph 
(D),but— 


(E)  Noncorporate  shareholders.  In  the  case  of  a 
qualified  electing  shareholder  other  than  a  corpora- 
tion— 
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(i)  There  shall  be  recognized,  and  taxed  as  a 
dividend,  so  much  of  the  gain  as  is  not  in  excess  of 
his  ratable  share  of  the  earnings  and  profits  of  the 
corporation  accumulated  after  February  28,  1913, 
such  earnings  and  profits  to  be  determined  as  of  the 
close  of  the  month  in  which  the  transfer  in  liquida- 
tion occurred  under  subparagraph  (A)  (ii),  but 
without  diminution  by  reason  of  distributions  made 
during  such  month;  but  by  including  in  the  compu- 
tation thereof  all  amounts  accrued  up  to  the  date  on 
which  the  transfer  of  all  the  property  under  the 
liquidation  is  completed;  and 

(ii)  There  shall  be  recognized,  and  taxed  as 
short-term  or  long-term  capital  gain,  6s  the  case 
may  be,  so  much  of  the  remainder  of  the  gain  as  is 
not  in  excess  of  the  amount  by  which  the  value  of 
that  portion  of  the  assets  received  by  him  which  con- 
sists of  money,  or  of  stock  or  securities  acquired  by 
the  corporation  after  August  15,  1950,  exceeds  his 
ratable  share  of  such  earnings  and  profits. 
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SALABLE  QUANTITY  OF  1952  CROP  HOPS 

Notice  is  hereby  given  that  the  Department  is  con- 
sidering the  issuance  of  the  proposed  administrative 
rule  herein  set  forth  pursuant  to  provisions  of  Marketing 
Agreement  No.  107,  as  amended,  and  Order  No.  86,  as 
amended,  regulating  the  handling  of  hops  grown  in 
Oregon,  California,  Washington,  and  Idaho,  and  of  hop 
products  produced  therefrom  in  these  States  (17  F.R. 
6626),  effective  under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq. ) . 

Prior  to  the  issuance  of  such  administrative  rule  con- 
sideration will  be  given  to  any  data,  views,  or  arguments 
pertaining  thereto  which  are  submitted  in  writing  to 
the  Director,  Fruit  and  Vegetable  Branch,  Production 
and  Marketing  Administration,  U.S.  Department  of  Ag- 
riculture, Washington,  D.  C,  and  which  are  received 
not  later  than  the  close  of  business  on  the  tenth  day 
after  the  date  of  publication  of  this  notice  in  the  Fed- 
eral Register,  except  that,  if  such  tenth  day  after  pub- 
lication should  fall  on  a  holiday,  Saturday,  or  Sunday, 
such  submission  may  be  received  by  the  Director  not 
later  than  the  close  of  business  on  the  next  following 
work  day. 
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Pursuant  to  provisions  of  the  aforesaid  amended! 
agreement  and  amended  order  the  Hop  Control  Board,] 
the  administrative  agency  thereunder,  has  transmitted* 
to  the  Secretary  of  Agriculture  its  estimates  relating  to 
hop  stocks  and  consumptive  demand  for  hops,  and  has 
recommended  that  the  salable  quantity  of  1952  crop 
hops  be  fixed  at  39,200,000.  I 

In  arriving  at  the  salable  quantity  which  it  has  rec- 
ommended the  Board  estimated  consumptive  demand 
for  the  12  months  beginning  September  1,  1952,  at 
45,905,000  pounds,  comprised  of  domestic  usage  for 
brewing,  35,805,000  pounds,  other  domestic  usage,  600,- 
000  pounds,  and  exports,  9,500,000  pounds.  It  estimated 
that  hop  stocks  would  decrease  by  3,000,000  pounds 
during  the  period  and  that  1952  production  in  areas 
outside  of  the  production  area  would  be  105,000  pounds. 
The  Board  estimated  that  imports  during  the  12  months 
beginning  September  1,  1952,  would  be  3,600,000 
pounds  which,  subtracted  from  its  estimate  of  consump- 
tive demand,  as  adjusted  for  the  estimated  decrease  in 
hop  stocks  and  1952  production  outside  of  the  produc- 
tion area,  results  in  a  quantity  of  39,200,00  pounds, 
the  salable  quantity  which  the  board  recommends  be 
supplied  from  1952  crop  hops  produced  in  the  produc- 
tion area. 
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On  the  basis  of  the  foregoing  data  and  of  other  per- 
tinent data  of  hop  supphes  and  usage,  it  is  proposed  to 
accept  the  Board's  recommendation  of  the  salable  quan- 
tity of  1952  crop  hops. 

Therefore,  such  proposed  administrative  rule  is  as 
follows: 

§  986.204  Salable  quantity  of  1952  crop  hops.  The 
maximum  quantity  of  hops  produced  during  1952 
which  may  be  handled  in  the  form  of  hops  and  in  the 
form  of  any  hop  product  shall  be  39,200,000  pounds 
(net  dry  weight). 

Issued  at  Washington,  D.  C,  this  1st  day  of  August 
1952. 

[seal]  S.  R.  Smith, 

Director, 
Fruit  and  Vegetable  Branch. 

[F.  R.  Doc.  52-8722:    Filed,  Aug.  6,  1952;  8:57  a.m.] 
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No.  15503 


Estate  of  Grace  N.  Williams,  Deceased,  Ralph 
E.  Williams,  Executor,  petitioner 

V, 

Commissioner  of  Internal  Revenue,  respondent 


On  Petition  for  Review  of  the  Decision  of  the 
Tax  Court  of  the  United  States 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  memorandum  findings  of  fact  and  opinion  of 
the  Tax  Court  (R.  112-119)  are  not  officially  re- 
Sported. 

JURISDICTION 

j  This  petition  for  review  (R.  121-126)  involves 
'"federal  income  taxes  for  the  taxable  years  1951  and 
1952  (R.  112).  The  Commissioner  mailed  to  tax- 
ij)ayer  on  February  3,  1955  (R.  26),  a  notice  of  de- 
ficiency in  income  taxes  in  the  amount  of  $2,806.69 
for  1951  and  in  the  amount  of  $13,060.19  for  1952 

(1) 


I 


(R.  17).  Taxpayer  filed  a  timely  petition  for  re- 
determination with  the  Tax  Court  under  the  pro- 
visions of  Section  272(a)(1)  Internal  Revenue  Code 
of  1939.  (R.  3,  5,  25.)  The  decision  of  the  Tax 
Court  was  entered  on  December  12,  1956.  (R.  120.) 
A  timely  petition  for  review  by  this  Court  was  filed 
on  March  7,  1957.  (R.  4.)  Jurisdiction  is  con- 
ferred on  this  Court  by  Section  7482,  Internal  Rev- 
enue Code  of  1954. 

QUESTION  PRESENTED 

Whether  the  record  supports  the  finding  of  the 
Tax  Court  that  the  fair  market  value  of  the  grow- 
ing hops  involved  was  $11,500  on  July  31,  1952,  on 
which  date  taxpayer  acquired  the  hops  as  a  liquidat- 
ing dividend? 

STATUTES  AND  REGULATIONS 

Internal  Revenue  Code  of  1939: 

Sec.  111.  Determination  of  Amount  of,  And 
Recognition  of.  Gain  or  Loss. 

(a)  Computation  of  Gain  or  Loss. — The  gain  p 
from  the  sale  or  other  disposition  of  property: 
shall  be  the  excess  of  the  amount  realized  there-  i 
from  over  the  adjusted  basis  provided  in  sec- Ij 
tion  113  (b)  for  determining  gain,  and  theji 
loss  shall  be  the  excess  of  the  adjusted  basis;! 
provided  in  such  section  for  determining  loss  j 
over  the  amount  realized. 

(b)  Amount  Realized. — The  amount  realized  i 
from  the  sale  or  other  disposition  of  property 
shall  be  the  sum  of  any  money  received  plus;' 


the  fair  market  value  of  the  property    (other 
than  money)  received. 

(c)  Recognition  of  Gain  or  Loss. — In  the 
case  of  a  sale  or  exchange,  the  extent  to  which 
the  gain  or  loss  determined  under  this  section 
shall  be  recognized  for  the  purposes  of  this  chap- 
ter, shall  be  determined  under  the  provisions  of 
section  112. 

*  *         *         * 

(26U.S.C.  1952  ed.,  Sec.  111.) 

Sec.  112.  Recognition  of  Gain  or  Loss. 

(a)  General  Rule. — Upon  the  sale  or  ex- 
change of  property  the  entire  amount  of  the 
gain  or  loss,  determined  under  section  111,  shall 
be  recognized,  except  as  hereinafter  provided 
in  this  section. 

*  *         *         * 
(26  U.S.C.  1952  ed.,  Sec.  112.) 

Treasury  Regulations   111,   promulgated  under  the 
Internal  Revenue  Code  of  1939: 

Sec.  29.111-1.  Computation  of  Gain  or  Loss. 
— Except  as  otherwise  provided,  the  Internal 
Revenue  Code  regards  as  income  or  as  loss  sus- 
tained, the  gain  or  loss  realized  from  the  con- 
version of  property  into  cash,  or  from  the  ex- 
change of  property  for  other  property  differing 
materially  either  in  kind  or  in  extent.  The 
amount  realized  from  a  sale  or  other  disposition 
of  property  is  the  sum  of  any  money  received 
plus  the  fair  market  value  of  any  property  which 
is  received.  The  fair  market  value  of  property 
is  a  question  of  fact,  but  only  in  rare  and  ex- 
traordinary cases  will  property  be  considered 
to  have  no  fair  market  value.  *   *   * 


Treasury  Regulations   118,   promulgated  under  the 
Internal  Revenue  Code  of  1939 : 

Sec.  39.111-1  Computation  of  gain  or  loss. 
(a)  Except  as  otherwise  provided,  the  Internal 
Revenue  Code  regards  as  income  or  as  loss  sus- 
tained, the  gain  or  loss  realized  from  the  con- 
version of  property  into  cash,  or  from  the  ex- 
change of  property  for  other  property  differ- 
ing materially  either  in  kind  or  in  extent.  The 
amount  realized  from  a  sale  or  other  disposi- 
tion of  property  is  the  sum  of  any  money  re- 
ceived plus  the  fair  market  value  of  any  prop- 
erty which  is  received.  The  fair  market  value 
of  property  is  a  question  of  fact,  but  only  in 
rare  and  extraordinary  cases  will  property  be 
considered  to  save  no  fair  market  value.  *   *  * 

Sec.  39.112  (a)-l  Sales  or  exchanges,  (sl) 
The  extent  to  which  the  amount  of  gain  or  loss, 
determined  under  section  111,  from  the  sale  or 
exchange  of  property  is  to  be  recognized  is  gov- 
erned by  the  provisions  of  section  112.  The 
general  rule  is  that  the  entire  amount  of  such 
gain  or  loss  is  to  be  recognized. 


STATEMENT 

The  facts  as  found  by  the  Tax  Court,  some  of 
which  were  stipulated,  may  be  summarized  as  fol- 
lows : 

Prior  to  1950,  the  Eola  Hop  Farms  located  in 
Marion  County,  Oregon,  had  been  owned  and  op- 
erated by  Grace  N.  Williams  (hereinafter  referred 
to  as  the  decedent)  and  a  co-partner,  under  the  part- 


nership  name  of  Williams  and  Thacker.  Of  its  ap- 
proximately 165  acres,  149.5  acres  were  planted  to 
hops.  In  1950,  the  interest  of  the  co-partner  was 
purchased  by  the  decedent  and  thereafter  until  March 
1,  1951,  decedent  operated  the  business  as  a  sole 
proprietorship.  On  March  1,  1951,  all  of  the  assets 
and  liabilities  of  the  sole  propietorship  were  trans- 
ferred by  decedent  to  Eola  Hop  Farms,  Inc.,  a  cor- 
poration, in  exchange  for  all  of  the  capital  stock  of 
the  corporation.     From  March  1,  1951,  to  July  31, 

1952,  the  farming  business  was  carried  on  by  the 
corporation.  Thereafter,  farming  operations  were 
carried  on  by  decedent  as  a  sole  proprietorship.    In 

1953,  the  hop  vines  were  pulled  up  and  the  growing 
of  hops  abandoned.     (R.  112-113.) 

The  receipts  from  the  sale  of  hops  for  the  years 
1950,  1951  and  1952  and  the  expenses  incurred  at- 
tributable to  such  receipts  are  as  follows: 

Reported  Reported 

Year  Hop  Receipts  Expenses 

1950- $108,246.42  $85,820.81 

1951 88,506.31  82,826.96 

1952 46,445.72  86,181.55 

The  total  crop  production  for  1952,  in  terms  of 

pounds,  the  salable  quantity  of  the  crop,  the  amounts 

sold,  and  the  unit  price  per  pound  received  and  the 

total  receipts  for  the  1952  hops  are  shown  by  the 

i  following  (R.  114): 

1952  Crop  Hops 

Total  crop — per  Hop  Control  Board 152,740  pounds 

Salable  percentage  65.7% 

Salable  allotment... 100,350  pounds 
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Sales  Bales     Pounds  Price     Amount 

Jos.  Schlitz  Brewing  Co 246  48,716  52.^  $25,332.32 

Hans  Hinrichs  Hops  Co.,  Inc.     32  7,643  67^  5,120.81 

Paul  Reinemann  Co 1  228  42^  95.76 

Paul  Reinemann  Co....... 13  2,399  42(J  1,007.58 

Yakima  Chief  Ranches,  Inc..  226  45,697  34^  15,536.98 

518     104,683  $47,093.45 

Certificate  purchase  2,399     27^  647.73    . 

518     102,284  $46,445.72    j 

No  contracts  for  the  sale  of  the  1952  hop  crop  ■■. 
to  dealers  or  users  or  any  other  persons  had  been  ■ 
executed  by  either  the  corporation  or  the  decedent  \ 
as  of  July  31,  1952.  (R.  114.)  ! 

The  average  cost  of  planting  and  cultivating  on 
lands  in  the  vicinity  of  the  Eola  Farms  during  the 
year  1952  was  from  22  to  25  cents  per  pound  and  i 
the  average  cost  of  harvesting  and  baling  v^as  from  j 
20  to  25  cents  per  pound.     (R.  115.)  j 

The  growing  crop  of  hops  distributed  to  the  de-  j 
cedent  was  not  matured  on  July  31,  1952,  and  I 
the  risk  of  loss  from  mildew  and  other  crop  diseases  iji 
was  practically  non-existent  at  that  date.  The  crop  ti 
matured  during  the  latter  part  of  August  and  the  | 
early  part  of  September  of  1952.     (R.  115.)  (' 

The  average  market  price  for  the  type  of  hops  |! 
grown  on  the  Eola  Farms  as  of  July  31,  1952,  was  i 
between  49  and  52  cents  per  pound.  In  the  latter  i 
part  of  August  the  price  range  was  between  30  and  i 
35  cents  per  pound.  In  the  middle  of  October  the  ; 
market  became  more  active  and  through  November! 
ranged  from  45  to  50  cents  per  pound  and  during  i 
December  the  price  ranged  from  50  to  53  cents  per|j 
pound.     (R.  115.) 
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The  hop  industry  has  been  suffering  from  serious 
overproduction  since  1950.    The  market,  for  the  most 
part  of   1952,   was  relatively  inactive.     Under  the 
Agriculture  Market  Agreement  Act  of  1937,  the  in- 
dustry put  into  effect  an  agreement  providing  the 
industry  with  authority  to  bring  supplies  in  balance 
with  demand.     The  agreement  was  administered  by 
a  Hop  Control  Board  made  up  of  growers,  dealers, 
brewers  and  Government  representatives.    The  Board 
met  in  the  late  summer  of  each  year  and  made  a 
survey   of   prospective    demands   and   other   factors 
which  might  effect  market  conditions.    It  determined 
what  they  considered  to  be  the  salable  quantity  of 
crop  then  planted — a  quantity  which  the  trade  could 
consume  and  which  would  reflect  a  fair  return  to 
the   grower.      The   Board   made   a   recommendation 
as  to  salable  quantity  which  was  transmitted  to  the 
Secretary   of   Agriculture   for   final   decision.      The 
Secretary    considered    the    recommendation    of    the 
Board,  along  with  other  pertinent  data,  and  issued 
j  a   final   salable   quantity.     In  general,   the   Board's 
;  recommendation  as  to  the  salable  quantity  was  adop- 
ted  by   the    Secretary   without   substantial   change. 
,  In  the  year  1952,  the  Board's  recommendation  did 
inot  vary  more  than  one  or  two  per  cent  from  the 
i  final  decision  made  by  the  Secretary  of  Agriculture. 
UR.115-116). 

The  overall  salable  quantity  for  the  hop  industry 
'determined  by  the   Secretary  was  a  percentage  of 
each  growers'  crop  and  the  growers  could  not  mar- 
ket more  than  such  established  percentage.    Never- 
theless, it  was  necessary  for  each  grower  to  harvest 
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all  his  crop,  including  the  unsalable  portion.  (R.  116).  : 

The  salable  percentage  of  each  grower's  crop  was  ; 
slightly  in  excess  of  85  per  cent  in  1950;  approxi-  ! 
mately  74  per  cent  in  1951;  and  in  1952  it  was  65.7  | 
per  cent.    (R.  116.)  ; 

The   Hop   Control  Board  met  on  July  17,   1952, 
and  made  its  recommendation  to  the  Secretary  of  | 
Agriculture  as  to  the  salable  quantity  of  the  crop  i 
for  that  year.    (R.  116-117.)  i 

R.  E.  Williams,  Jr.,  a  son  of  decedent  and  execu- 
tor of  her  estate,  had  long  been  active  as  a  grower  i 
and  dealer  in  hops.    He  was  a  member  of  the  Hop  : 
Control  Board  and  in  1952  he  participated  in  its  i 
deliberations  which  resulted  in  recommending  that 
approximately  36  per  cent  of  the  crop  be  declared 
non-salable.    Williams  managed  the  Eola  Farms  in 
1952  and  had  managed  it  since  1940.    He  handled 
the  decedent's  hop  growing  affairs  in  1952  and  for  j 
a  considerable  time  prior  thereto.    He  also  partici-  j 
pated  in  the  decision  to  dissolve  the  corporation  on 
July  31,  1952.    (R.  117.)  I 

The  Eola  Hop  Farms  corporation  reported  a  loss! 
of  $8,597.33  for  its  operations  for  the  period  from|i 
March  1,  1951,  to  December  31,  1951.  For  the  seven': 
months  ending  July  31,  1952,  a  loss  was  reported;: 
by  the  corporation  in  the  amount  of  $339.12;  how-ji 
ever,  in  the  computation  of  such  loss  the  expenses 'i 
incurred  by  the  corporation  in  planting  hops  in: 
March  and  caring  for  the  1952  crop  up  to  July  31,  i 
1952,  were  not  deducted  but  were  carried  on  the  • 
balance  sheet  of  the  corporation  as  an  asset  in  the  i 
amount  of  $44,165.66.    This  sum  was  carried  oven 
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and  utilized  by  the  decedent  in  computing  the  loss 
attributable  to  the  1952  hop  crop.  In  addition  to 
the  above  expenses  incurred  by  the  corporation,  the 
decedent,  operating  as  a  sole  proprietor  after  July 
31,  1952,  incurred  further  harvesting  and  marketing 
expenses  attributable  to  the  hop  crop  in  the  amount 
of  $42,015.89.     (R.  113.) 

The  net  income  reported  by  decedent  for  the  year 
1950  was  $36,241.51;  for  the  year  1951,  $30,344.40. 
In  her  federal  income  tax  return  for  1952,  decedent 
reported  a  net  farm  loss  of  $43,385.90  on  the  oper- 
ation at  the  Eola  Farms.  When  this  loss  was  off- 
set against  her  other  income,  the  result,  as  reported 
on  her  tax  return,  was  a  net  loss  of  $8,731.03.  (R. 
114-115.) 

In  computing  the  loss  upon  liquidation  of  the  Eola 
Hop  Farms  corporation  and  the  operating  loss  for 
1952  (R.  20-22),  the  Commissioner  determined  that 
the  fair  market  value  of  the  crop  as  of  July  31,  1952, 
was  $4,375.40.  This  amount  was  determined  by  de- 
ducting the  total  cost  of  the  operations  of  the  farm 
for  the  period  August  1,  1952,  to  December  31, 
1952,  from  the  total  farm  revenue  for  the  year  1952. 
(R.  118.)  The  Tax  Court  made  the  factual  finding 
that  the  fair  market  value  of  the  hop  crop  as  of 
July  31,  1952,  was  $11,500.     (R.  117,  119.) 

SUMMARY  OF  ARGUMENT 

The  question  to  be  deterimined  by  this  Court  is 
whether  the  Tax  Court's  finding  of  the  fair  market 
value  of  growing  hops  on  July  31,  1952,  is  clearly 
erroneous.    This  Court  has  consistently  stated  that 
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findings  of  value  are  purely  questions  of  fact  and 
that  the  decision  of  the  Tax  Court  will  not  be  set 
aside  unless  the  decision  is  clearly  erroneous.  In 
arriving  at  its  determination,  the  Tax  Court  con- 
sidered the  maturity  of  the  crop,  the  risk  of  loss, 
the  estimated  yield,  the  market  price  of  similar 
hops,  the  cost  of  harvesting,  the  salable  quantity  as 
restricted  by  the  industry  agreement,  the  special 
knowledge  of  buyers  in  the  industry  and  expert  tes- 
timony. These  factors  were  correctly  considered  by 
the  Tax  Court  in  determining  fair  market  value  and 
there  is  ample  evidence  of  record  so  that  the  Tax 
Court's  finding  cannot  be  said  to  be  clearly  erroneous. 

ARGUMENT 

The  Record  Fully  Supports  the  Tax  Court's  Finding 
That  the  Fair  Market  Value  of  the  Growing  Hops 
Involved  Was  $11,500  On  the  Critical  Date  of  July  31, 
1952 

Section  111,  Internal  Revenue  Code  of  1939,  supra, 
provides  for  the  determination  of  the  amount  of  gain 
or  loss  in  the  case  of  a  sale  or  exchange.  Gain  or 
loss  is  computed  after  determining  the  amount  real- 
ized from  the  sale  or  exchange  and  the  amount  real- 
ized includes  cash  and  the  fair  market  value  of  prop- 
erty received.  Section  111(a)  and  (b).  The  de- 
cedent here  received  property,  i.e.,  the  growing  hops, 
as  a  liquidating  dividend  on  July  31,  1952,  in  the 
exchange  in  question.  (R.  117.)  To  determine  the 
amount  realized — in  order  to  compute  the  loss  re- 
sulting from  the  exchange  here  (R.  21-22)— the  fair 
market  value  of  the  hops  must  be  ascertained.  Sec- 
tion 111(b).    Whether  the  fair  market  value  of  the 
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hops  as  determined  by  the  Tax  Court  is  clearly  er- 
roneous is  the  sole  issue  here.     (R.  112.) 

It  is  well  settled  that  ''fair  market  value"  is  the 
price  at  which  property  would  change  hands  between 
a  willing  buyer  and  a  willing  seller  neither  being 
under  any  compulsion  to  buy  or  sell.  Elmhurst 
Cemetery  Co.  v.  Commissioner,  300  U.S.  37,  39;  Ol- 
son V.  United  States,  292  U.S.  246,  257.  The  ques- 
tion of  fair  market  value  is  one  of  fact.  Simons 
Brick  Co.  v.  Commissioner,  45  F.  2d  57  (C.A.  9th), 
certiorari  denied,  283  U.S.  834;  Commissioner  v. 
Moore,  207  F.  2d  265  (C.A.  9th).  No  single  cri- 
terion is  decisive  but  all  relevant  factors  are  con- 
sidered. Olson  V.  United  States,  supra;  Penn  v. 
Commissioner,  219  F.  2d  18  (C.A.  9th).  As  this 
Court  very  recently  stated  {Penn  v.  Commissioner, 
supra,  pp.  20-21) : 

The  matter  [of  fair  market  value]  is  pure  fact. 
The  court  has  heard  the  evidence,  considered  the 
stipulated  facts  and  exhibits  and  arrived  at  the 
value.  There  is  no  question  upon  which  all 
persons,  reasonable  or  otherwise,  are  so  apt 
to  differ  as  upon  a  question  of  value.  It  makes 
little  difference  whether  the  facts  agreed  upon 
or  stipulated  are  in  writing  or  by  oral  testi- 
mony. The  duty  of  finding  the  facts  is  placed 
upon  that  court.  When  found,  such  facts  are 
binding  upon  the  appellate  courts. 

This  is  far  from  saying  that  the  appellate 
court  should  refuse  to  recognize  its  responsibility 
to  set  aside  a  finding  which  is  "clearly  erron- 
eous," especially  when  a  firm  conviction  is  ar- 
rived at  that,  considering  the  whole  record,  a 
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mistake  has  been  committed.  But  the  appellate 
court  should  never  make  the  error  of  substitut- 
ing its  own  judgment  of  the  record  as  a  whole 
for  that  of  the  findings  of  the  tribunal  primar- 
ily charged  with  the  responsibility.  It  is  a  subtle 
difference,  but  a  real  one. 

*         *         *         * 

If  improper  weight  may  have  been  given  to 
these  elements  of  evaluation  but  the  conclu- 
sion was  not  demonstrably  wrong,  an  appel- 
late court  should  not  interfere.  Congress  has 
committed  questions  such  as  valuation  to  the  j 
Tax  Court.  *  *   *  j| 

Accordingly,  respondent  need  only  point  out  here  ;: 
the  ample  facts  of  record  which  support  the  Tax  j 
Court's  finding.  [ 

The  hop  crop  involved  was  planted  in  March  of  |! 
1952.  (R.  113.)  It  did  not  mature  until  the  latter  i 
part  of  August  and  the  early  part  of  September,  ' 
1952.  (R.  115.)  Although  on  the  critical  date,  July  / 
31,  1952,  the  crop  was  not  matured,  the  risk  of  i 
loss  from  mildew  and  other  diseases  was  practically  i 
nil  so  that  the  yield  could  be  estimated.  Especially  ;; 
significant  concerning  value  is  that,  as  of  the  criti-  (; 
cal  date,  no  contract  had  been  consummated  for  ,: 
the  sale  of  this  crop.     (R.  114,  118.)  | 

Since  1950,  the  hop  industry  had  been  suffering  :? 
from  serious  overproduction.  For  the  most  part  of  i 
1952,  the  market  was  relatively  inactive.  In  order  i 
to  bring  supplies  in  balance  with  demand,  the  in-  ,( 
dustry  had  in  effect  an  agreement  under  the  Agri-  i^ 
culture  Market  Agreement  Act  of  1937.  The  agree-  i 
ment  was  administered  by  the  Hop  Control  Board.   > 
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During  the  summer  of  each  year,  the  Board  made  a 
survey  of  prospective  demand  and  other  factors 
which  might  affect  market  conditions.  It  determined 
the  salable  quantity  of  crops  then  planted  and  made 
a  recommendation  of  salable  quantity  to  the  Sec- 
retary of  Agriculture.  In  1952,  the  Board  made  its 
recommendation  to  the  Secretary  on  July  17.  Usually, 
the  Board's  recommendation  was  adopted  by  the 
Secretary  without  substantial  change;  but  the  Secre- 
tary issued  the  final  salable  quantity.  In  1952,  the 
Board's  recommendation  was  the  same  as  that  finally 
adopted.^    (R.  105,  115-117.) 

,  The  industry's  agreement  limited  each  grower's 
salable  crop  to  the  percentage  established  by  the 
Secretary.  The  grower  could  not  market  more  than 
the  established  percentage  although  it  was  necessary 
to  harvest  all  his  crop.  The  salable  percentage  of 
each  grower's  crop  was  approximately  74  per  cent 
in  1951  and  65.7  per  cent  in  1952.  (R.  116.)  Thus, 
approximately  35  per  cent  of  decedent's  crop  involved 
was  unsalable. 

It  was  well  known  by  the  growers  and  users  of 
hops  that  the  Hop  Control  Board's  recommendation 
did  not  vary  much  from  the  Secretary  of  Agricul- 
ture's final  decision  of  salable  quantity.  (R.  119.) 
As  stated,  the  Board  had  deliberated  and  made  its 


I  1  The  Tax  Court  found  that  the  Hop  Control  Board's 
recommendation  for  1952  did  not  vary  by  more  than  one  or 
two  per  cent  from  the  Secretary's  final  decision  (R.  116)  ; 
but  the  determination  which  appears  in  the  appendix  to 
taxpayers'  brief  (pp.  24-27)  shows  that  the  Board's  recom- 
mendation of  salable  quantity  and  the  decision  by  the  Secre- 
tary were  identical  (R.  105). 


2  It  might  be  pointed  out  that  even  in  taxpayer's  calcula- 
tion (Br.  12),  the  market  price  of  49  cents  is  used  despite 
the  immaturity  of  the  hops  as  of  July  31,  1952.  If  the  lower 
price  range  of  30  to  35  cents  per  pound  was  used,  which 
would  seem  warranted  since  the  hops  did  not  mature  until 
late  August  and  early  September  (R.  115),  a  lower  valua- 
tion, based  upon  market  price,  would  result.  Furthermore, 
the  actual  average  price  received  was  less  than  49  cents  per 
pound;  it  was  47.4  per  pound,  excluding  the  low  sale  price 
on  the  certificate  purchase.  Finally,  the  actual  expense  of 
harvesting  and  baling  was  27.6  cents  per  pound  (R.  113, 
114),  while  25  cents  per  pound  is  used  in  taxpayer's  calcula- 
tion (Br.  12). 
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recommendation  on  July  17  for  the  year  involved, 
1952.  (R.  116.)  Obviously  this  was  two  weeks  prior 
to  July  31,  1952,  which  is  the  critical  date  here.  In 
addition,  decedent's  son  had  special  knowledge  of 
market  conditions  during  the  time  in  question.  Not 
only  was  he  an  experienced  grower  and  dealer  in  j- 
hops  but  he  was  a  member  of  the  Hop  Control  j! 
Board,  he  participated  in  its  deliberations  during  ■; 
1952  and  he  knew  no  later  than  July  17,  1952,  that  |l 
as  a  result  of  the  Board's  recommendation,  approxi-  ji 
mately  35  per  cent  of  the  crop  involved  probably  i; 
would  be  declared  unsalable.  (R.  57-58.)  Thus,  in  ii 
view  of  the  special  knowledge  of  the  growers  and  li 
users  of  hops,  manifestly  salable  quantity  would  ob-  'i 
viously  be  an  important  factor  in  determining  value  U 
on  July  31,  1952.  I 

The  average  market  price  for  the  type  of  hops  in-  i 
volved  as  of  the  critical  date,  July  31,  1952,  was  ;, 
between  49  and  52  cents  per  pound.  In  late  August,  M 
when  the  hops  involved  matured,  the  price  range  ] 
was  between  30  and  35  cents  per  pound.^    From  the  h 
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middle  of  October  through  November  the  price  range 
was  between  45  and  50  cents  per  pound  and  during 
December  the  price  range  was  between  50  and  53 
cents  per  pound.     (R.  115.) 

Clearly,  the  evidence  outlined  above  amply  sup- 
ports the  Tax  Court's  finding  that  the  fair  market 
value  of  the  hops  as  of  July  31,  1952,  was  $11,500  and 
we  submit  that  such  finding  is  not  clearly  erroneous. 
The  Tax  Court  properly  considered  the  maturity  of 
the  crop,  the  risk  of  loss,  the  estimated  yield,  the 
market  price  of  similar  hops,  the  cost  of  harvesting 
the  matured  crop,  the  salable  quantity  as  restricted 
by  the  industry  agreement,  the  special  knowledge 
of  buyers  in  the  industry,  and  expert  testimony.  That 
these  factors  were  appropriately  taken  into  account 
is  well  established  as  confirmed  by  the  Supreme 
Court  in  its  statement  in  Olson  v.  United  States, 
supra,  p.  257: 

In  making  that  estimate  [of  market  value] 
there  should  be  taken  into  account  all  consider- 
ations that  fairly  might  be  brought  forward  and 
reasonably  be  given  substantial  weight  in  such 
bargaining  [negotiations  to  determine  fair  sale 
price].  (Citation  omitted.)  The  determination 
is  to  be  made  in  the  light  of  all  facts  affecting 
the  market  value  that  are  shown  by  the  evi- 
dence taken  in  connection  with  those  of  such 
general  notoriety  as  not  to  require  proof.    *  *  * 

See  also  10 A  Mertens,  Law  of  Federal  Income  Taxa- 
tion, Section  59.03  (1948  Rev.  ed.) ;  2  Bonbright, 
Valuation  of  Property,  pp.  1015-1018. 

Of  course,  as  this  Court  has  stated  in  Bank  of 
California  v.  Commissioner,  133  F.  2d  428,  432,  the 


16 

weight  to  be  given  to  various  valuation  factors  is  for 
the  Tax  Court  to  decide.  Elmhurst  Cemetery  Co.  v. 
Commissioner,  supra,  p.  40.  It  is  the  function  of 
that  tribunal  to  draw  inferences,  to  weigh  the  evi- 
dence and  declare  the  result.  Penn  v.  Commissioner, 
supra,  p.  20;  Elmhurst  Cemetery  Co.  v.  Commis- 
sioner, supra,  p.  40;  Helvering  v.  National  Grocery 
Co.,  304  U.S.  282,  295.  Although  taxpayer  complains 
that  the  Tax  Court  did  not  accept  its  "expert"  testi- 
mony (Br.  16-19),  that  tribunal  is  not  obliged  to 
accept  as  sound  and  blindly  follow  the  opinion  of 
any  expert  witness.  Penn  v.  Commissioner,  supra, 
p.  21;  Helvering  v.  National  Grocery  Co.,  supra,  p. 
295 ;  Gloyd  v.  Commissioner,  63  F.  2d  649,  certiorari 
denied,  290  U.S.  633.  To  be  bound,  as  taxpayer  seem- 
ingly contends,  would  amount  to  the  Tax  Court's 
abdicating  its  function,  namely,  to  find  the  facts. 
The  Tax  Court  finds  the  facts — not  the  experts. 
Gloyd  V.  Commissioner,  supra.  Taxpayer  only  of- 
fered two  experts,  considering  the  evidence  most  fa- 
vorably for  taxpayer.  One  of  these  was  an  inter- 
ested expert,  the  decedent's  son  who  had  managed 
the  farm  for  many  years.  (R.  117.)  Besides,  the 
"expert  opinion"  offered  was  to  the  effect  that  such 
experts  would  not  have  sold  the  hops  on  the  date 
involved  for  less  than  the  cost  of  production  (R.  47- 
48,  67),  but  the  cost  of  production  is  only  one  factor 
in  determining  fair  market  value  and,  as  the  Su- 
preme Court  has  stated  {Brooks-Scanlon  Corp.  v. 
United  States,  265  U.S.  106,  123) : 

The  value  of  property  may  be  greater  or  less 
than  its  cost;  and  this  is  true  of  contract  rights 
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and  other  intangibles   as   well   as   of  physical 
I         things.    *   *   * 

To  be  sure,  the  Tax  Court  cannot  arbitrarily  reject 
expert  testimony.  Boggs  &  Buhl,  Inc.  v.  Commis- 
sioner, 34  F.  2d  859  (C.A.  3d) ;  Clinton  Cotton  Mills 
V.  Commissioner,  78  F.  2d  292  (C.A.  4th).  However, 
there  is  adequate  basis  here,  as  previously  shown  by 
the  evidence  outlined,  for  the  Tax  Court's  refusal  to 
base  its  determination  entirely  on  the  opinion  evi- 
dence of  the  experts  offered  by  taxpayer.  See  Tracy 
V.  Commissioner,  53  F.  2d  575  (C.A.  6th),  certiorari 
denied,  287  U.S.  632. 

j  Taxpayer  contends  that  it  was  error  for  the  Tax 
Court  to  base  its  finding  on  the  fact  that  on  July  31, 
1952,  it  was  known  that  not  less  than  one-third  of 
the  crop  could  not  be  sold.  (Br.  12-15.)  However, 
it  is  crystal  clear  from  the  evidence  that  year  after 
year  the  final  determination  of  salable  quantity  by 
the  Secretary  did  not  vary  substantially  from  the 
recommendation  by  the  Board.  (R.  116.)  As  pointed 
out,  for  the  year  involved,  on  July  17,  the  Board 
made  its  recommendation  which  ultimately  was  iden- 
tical to  the  final  determination.  (R.  105.)  Moreover, 
hop  growers  and  dealers  generally  were  aware  of  the 
Board's  recommendation  and  of  the  likelihood  of  that 
recommendation  being  finally  adopted.  (R.  119.)  In 
these  circumstances,  the  effect  of  taxpayer's  conten- 
tion is  to  have  the  Tax  Court  disregard  the  obvious. 


1^ 

CONCLUSION 


i 


The  record  fully  supports  the  Tax  Court's  finding  ] 
that  the  fair  market  value  of  the  growing  hops  was  ! 
$11,500  on  the  critical  date  of  July  31,  1952.    Ac- 
cordingly,   the    decision   of   the    Tax    Court   is   not  ,, 
clearly  erroneous  and  should  be  affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 
Assistant  Attorney  General. 

John  N.  Stull, 
Robert  N.  Anderson, 
Charles  B.  E.  Freeman, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 
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3n  the 

United  States  Court  of  appeals 

Jfor  the  jainth  Circuit 


ESTATE  OF  GRACE  N.  WILLIAMS,  Deceased, 
Ralph  E.  Williams,  Executor,  Petitioner, 

V.  >  NO.  15503 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


REPLY  BRIEF  FOR  PETITIONER 


On  petition  for  review  of  decision  of  The  Tax  Court 
of  the  United  States 


CLARENCE  P.  LeMIRE,  JUDGE 


INTRODUCTION 

The  Respondent's  brief  (as  does  the  opinion  of  The 
Tax  Court  of  the  United  States)  contains  a  basic  mis- 
statement of  fact  without  which  neither  the  opinion 
of  the  Tax  Court  nor  the  contentions  of  the  Respondent 
can  be  supported. 

Respondent  includes  in  this  statement  the  follow- 
ing (Br.  8):  ".  .  .  He  (Ralph  E.  Williams,  Jr.),  was 
1  member  of  the  Hop  Control  Board  and  in  1952  he 


participated  in  its  deliberations  which  resulted  in  rec- 
ommending that  approximately  36  per  cent  of  the  crop 
be  declared  non-salable  .  .  ."  (R.  117). 

ARGUMENT 

The  statement  made  by  the  Court  (R.  119),  upon 
which  Respondent  relies,  is  very  plainly  wrong.  The  j^ 
testimony  in  this  case  is  that  the  Hop  Control  Board  did  li 
not  determine  or  recommend  that  a  particular  percent-  ti 
age  or  portion  of  any  crop  be  declared  salable  or  non- ' : 
salable.  The  function  of  the  Board  was  to  estimate  and ! ; 
recommend  to  the  Secretary  of  Agriculture  the  total  J 
pounds  of  hops  the  brewing  industry  could  be  expected  h; 
to  use  during  the  coming  year  (R.  104,  105).  At  the! 

time  the  estimate  was  made  it  could  not  be,  nor  was  it' 

'I 

related  to  or  expressed  as  a  percentage  of  the  then! 
growing  crop. 

Throughout  the  trial  of  this  case  and  on  brief  (R 
14,  17)  the  Respondent  attached  great  weight  to  th 
fact  that  the  Secretary  of  Agriculture  adopted  th 
salable  quantity  recommended  by  the  Hop  Contro' 
Board  without  any  material  changes  during  the  year 
the  Board  acted.  When  it  is  considered  that  the  funci 
tion  of  the  Board  was  to  estimate  quantity  of  hops  the 
industry  could  consume  during  the  twelve-month  perioc 
beginning  September  1  of  each  year  and  that  the  rec 


ommendation  was  adopted  during  the  first  month  prior 
to   the   beginning   of  that  twelve-month  period,  it  is 
apparent  that  the  Secretary  would  have  little  if  any 
information  or  facts  upon  which  to  base  a  change  in 
the  quantity  recommended  by  the  Board  and  would 
3f  necessity  accept  the  judgment  of  the  Board  (com- 
Dosed  of  members  of  the  industry)   regarding  its  re- 
quirements during  the  coming  year.  That  the  Secretary 
Tiade  no  substantial  change  in  the  salable  quantity  of 
lops  recommended  by  the  Board,  when  viewed  in  its 
)roper  perspective,  is  determinative  of  nothing  more 
han  that  the  Secretary  presumed  that  the  brewers, 
growers,  and  dealers  acting  on  the  Board  were  more 
apable  of  estimating  the  quantity  of  hops  required 
)y  the   industry   during   the    coming   year    than    he. 
Respondent's  assertion  (Br.  17),  that  "it  is  crystal  clear 
hat  the  final  determination  of  salable  quantity  by  the 
iecretary  did  not  vary  substantially  from  the  recom- 
fiendation  of  the  Board"  (R.  17),  does  not  transform 

alable  quantity  into  salable  percentage. 

I 

An  estimate  of  the  growing  crop  made  as  of  July  1 
/as  available  to  the  Board  and  to  the  public  at  the 
me  of  the  Hop  Control  Board  meeting  on  July  17,  1952 
R.  106).  This  estimate  was  made  two  months  before 
arvest  and  would  of  necessity  be  based  solely  upon 
ine  growth  to  that  time.  There  is  uncontradicted  testi- 


mony  in  the  record  that  an  estimate  of  the  growing 

hop  crop  made  only  one  month  prior  to  harvest  was 

not  rehable  and  could  vary  from  1  to  2  bales  per  acreji 

(R.   78),  or  as  much  as  30  per  cent  under  the  cropii^ 

harvested,  and  that  an  estimate  was  seldom  over  (R 

66).  From  this,  it  is  evident  that  the  estimated  yield 

of  the  growing  crop  available  to  the  Board  at  the  time.j 

of  its  meeting  would  be  of  little,  if  any,  value,  and  thati 

as  the  witness  testified,  the  total  production  "did  noti 

constitute  any  element  whatsoever  in  that  (the  Board's) 

determination,"   (R.  57)  of  salable  quantity.  Respond-j 

ent's  witness  testified  that  the  determination  of  the  total: 

crop   available    (of   which   the    salable    quantity  was 

ultimately  expressed  as  a  salable  percentage)  was  not' 

■ ). 
and  could  not  be  made,   "until   every  last  bale  was 

weighed  and  every  last  unharvested  acreage  was  estif 

mated  by  the  Board  and  the  figures  established"  (R  ^' 

105,106).^ 

Upon   completion   of  this   work    (performed   fro: 
October  to  December),  the  poundage  recommended  b; 
the  Board  was  then  expressed  by  the  Secretary  of  Agri 
culture  as  a  proportion  of  the  current  crop  that  th 
growers  would  be  permitted  to  sell." 


1  The  witness,  Robert  H.  Eaton,  further  testified  that  "when  we  are  speakin 
in  terms  of  the  percentage,  the  final  depends  upon  the  final  productiorj 
(R.  107). 

2  The  first  notice  of  a  tentative  salable  allotment  (percentage)  of  the  1952  ci 
was  mailed  to  the  growers  some  time  during  October,  1952  (R.  81).  The  fiiij 
notice  establishing  the  actual  salable  percentage  of  the  1952  crop  was  nj 
forwarded  to  the  growers  until  about  December  15   (R.  108). 


w 
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I  The  Petitioner  submits  that  the  ( Hop  Control  Board ) 
recommendation  of  the  quantity  to  be  sold,  made  dur- 
ing July,  could  not  affect  the  quantity  of  hops  harvested 
from  one  to  two  months  later;  and  that  the  percentage 
of  the  crop  to  be  sold  could  be  determined  only  after 
the  available  quantity  was  known.  If"  therefor  follows, 
the  Board  could  not  during  July  establish  the  percent- 
,3ge  of  the  crop  each  grower  would  be  permitted  to  sell. 

The  testimony  in  this  case  relating  to  the  harvest 

Sf  the  crop,  the  time  of  its  maturity,  and  the  risk  of  loss 

A^as  all  directed  to  hops  growing  in  the  Willamette 

^iver  area  in  Marion  and  Polk  Counties  in  the  State  of 

Oregon   (R.  39).  The  witnesses  did  not  testify,  nor  is 

here  any  evidence  in  the  record  regarding  the  time  of 

inaturity  or  harvest  of  other  hops  growing  east  of  the 

nountains  in  Oregon  or  in  the  States  of  Washington, 

daho,  or  California,  all  of  which  were  subject  to  con- 

rols  and  to  the  order  of  the  Secretary  of  Agriculture 

vhich  established  the  salable  quantity  of  hops  produced 

uring  1952  at  39,200,000  pounds,  17  F.R.  7187,  (Peti- 

ioner's  Br.  25 ) .  None  of  the  witnesses  testified  regard- 

ig  the  dates  of  maturity,  the  risk  of  loss,  harvesting 

onditions,  or  the  dates  of  harvest  of  hops  growing  in 

ny  area  other  than  in  the  immediate  vicinity  of  the 

ola  Farm. 


It  is  apparent  that  the  Tax  Court  and  the  Respond-  I 
ent  have  considered  the  testimony  of  the  witnesses  re-  \ 
garding  the  maturity  of  hops  during  August  and  early  j 
September  and  the  lack  of  any  risk  of  loss  subsequent  1 
to  July  31,  1952,  as  applicable  to  all  hops  regardless  ! 
of  where  grown.  When  considered  in  this  light,  it  is  ij 
apparent  how  the  Tax  Court,  and  Respondent  as  well,  | 
mistakenly  assumed  the  July  17  meeting  of  the  Hop'i 
Control  Board  in  Portland,  Oregon,  and  its  recommen-'i 
dation  of  salable  quantity,  synonymous  with  and  de-j^ 
terminative  of  the  salable  percentage  of  the  then  grow-  '4^ 

ing  crop  which  could  ultimately  be  sold.  |j 

■  is 

This  Court  can  take  judicial  notice  that  the  climatic  i  I 
conditions  in  Western  Oregon  are  not  similar  to  the  ill 
climatic  conditions  in  Eastern  Oregon,  or  in  the  States!  I 
of  Idaho,  California,  or  Washington,  and  that  crops  oflj 
like  kind  growing  in  each  of  these  areas  will  not  mature 
at  the  same  time,  nor  will  the  risk  of  loss  from  disease 
on  July  31  necessarily  be  the  same  in  the  different  areasj 
From  this  and  the  preceding,  it  is  obvious  that  the  Hop 
Control  Board  could  not  possibly  estimate  or  recom- 
mend  the  salable  percentage  of  the  hop  crop  growing 
at  July  17,  which  the  industry  could  use  because  i1 
was  not  known  at  that  time  what  the  harvest  in  the 
various  areas  would  be.  The  Hop  Control  Board  coulc 
only  recommend   (as  it  did)  the  salable  quantity  (ir 
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pounds)   of  hops  the  brewing  industry  could  be  ex- 
ected  to  consume  during  the  succeeding  year. 

The  record  contains  no  testimony  or  evidence  to 
ipport  Respondent's  contention  that  at  July  31,  1952, 
)  substantial  a  portion  of  the  crop  (35%)  was  known 
)  be  unsalable  and  worthless  unless  retroactive  effect 
)  July  is  given  to  the  determination  made  by  the 
Bcretary  of  Agriculture  some  three  to  five  months 
Jiter.^ 

In  a  footnote  (Br,  14),  Respondent  argues  that  the 
ixpayer's  calculation  of  49  cents  per  pound  is  exces- 
ive  because  of  immaturity  of  the  crop,  and  refers  to 
lie  costs  of  harvest  and  the  average  sales  price  of  the 
(|op  at  a  lesser  figure  in  support  of  his  contention.  The 
^spondent  has  mistaken  the  Petitioner's  contention 
>piich  is  that  a  price  of  49  to  52  cents  per  pound  of  hops 
c  July  31  was  unreasonably  low  in  view  of  the  facts 
]|iown  at  that  date  and  that  a  grower  would  not  sell  at 
^ese  prices  or  for  any  sum  less  than  the  costs  of  pro- 
cjiction  and  care  of  the  ciop.  Respondent's  footnote 
ipores  the  testimony  in  this  proceeding  that  difficulty 


^^en  asked  regarding  this,  C.  W.  Paulus  testified  that  the  dealers  and 
gwers  did  not  assume  that  the  surplus  percentage  would  be  as  high  as 
fijlly  designated,  and  that  they  figured  that  it  would  be  at  the  most  25  per 
cijjt  or  even  less  than  that,  (R.  87,  88).  The  salable  percentage  for  the  year 
IjO  was  85%;  for  the  year  1951,  the  salable  percentage  was  74%.  It  was 
stiulated  and  the  Court  so  found  that  in  both  of  these  years,  receipts  from 
s<!s  of  hops  exceeded  the  costs  of  growing  and  harvesting,  (R.  31). 
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in  the  use  of  mechanical  hop  picking  machines  and  thd 

friable  nature  of  the  crop  were  the  proximate  causes  of  s| 

yield  of  only  five  bales  of  hops  to  the  acre  during  the! 

year  1952   (R.  50),  which  resulted  in  an  increase  oij; 

harvest  costs  during  1952  over  the  normal  experience!- 

anticipated.  Neither  of  these  factors  could  have  beer] 

known  at  July  31.^ 

I; 
Elsewhere,  the  Respondent  advances  the  argumen|i 

that  it  is  "especially  significant  concerning  value  that^ 

as  of  the  critical  date,  no  contract  had  been  consum;! 

mated  for  the  sale  of  this  crop"  (Br.  12).  This  contend: 

tion  is  refuted  by  the  uncontroverted  testimony  thai 

the  hops  could  have  been  contracted  at  the  critical  dat'  I 

for  delivery  after  harvest  had  the  Petitioner  been  wil'^ 

i ; 
ing  to  sell  (R.  46,  80);  however,  the  Petitioner  would 

not  sell  at  this  price  because  it  was  too  low  (R.  48).^  I , 

I'l 
The  Respondent  contended  before  the  Tax  Coui  i 

( 

that  Ralph  E.  Williams,  Jr.  (who  managed  the  dec  I 
dent's  financial  affairs),  as  a  member  of  the  Hop  Coi  - 
trol  Board  participated  in  the  meeting  of  the  Board  o  : 

I' Respondent's  Exhibit  B   (R.  Ill),  establishes  that  during  the  year  1952  t' J 
hop  growers  in  Oregon  realized  an  average  of  38  cents  per  pound  for  hops  ,  a 
the  vine    (sales  price   after  deduction  of  harvest  costs),   as   compared  to  I'  t 
spondent's  contention  here   (Footnote  Br.   14)   of  a  sales  value  of  from  30 
35  cents  per  pound  before  deduction  of  harvest  costs.  1  : 

5  Respondent's  Exhibit  B  (R.  Ill),  also  establishes  that  Oregon  hop  growi  I 
realized  an  average  sales  price  of  62  cents  per  pound  during  the  year  19!i  j 
Apparently  the  Petitioner  was  not  alone  in  refusing  to  sell  or  contract  for  1  t 
sale  of  the  hops  at  the  bid  prices  in  effect  at  July  31,  1952  (49  to  52  cents).;  iS 
is  conceded  that  the  Petitioner  did  later  sell  for  a  lesser  figure.  Such  sales  f '  h 
not,  however,  determinative  of  the  value  of  the  hops  at  a  prior  time  as  Respoi  ^ 
ent  implies  (Footnote  Br.  14). 


Fuly  17,  1952,  at  which  time  it  was  decided  that  a  major 

)ortion  of  the  then  growing  1952  hop  crop  could  not 

)e  sold;  that  as  a  result  of  this  meeting,  Williams  knew 

that  a  loss  would  be  sustained  upon  the  subsequent  sale 

\f  the  1952  crop  and  therefor  liquidated  the  corpora- 

I 

ion  and  distributed  the  crop  to  the  petitioner  in  order 

0  obtain  an  offset  against  the  Petitioner's  other  income 
R.  54,  56,  58). 

it 

1  The  Tax  Court  found  that  the  Hop  Control  Board 

id  at  the  meeting  held  July  17,  1952,  recommend  the 
alable  percentage  of  the  1952  crop  which  could  be  sold 
R.  119),  and  from  this  established  that  it  was  known  to 
le  Petitioner  that  one-third  or  more  of  the  crop  was  not 
liable.  The  Court  of  Appeals  is  not  bound  by  the  find- 
igs  of  the  Tax  Court  if  that  Court  in  appraising  the 
tuation  used  an  improper  yardstick  as  it  did  in  the 
resent  instance;  Riddlesbarger  v.  Commissioner,  200 
.2d.  165,  171  ( 7th  Cir.  1952). 

In  effect,  the  Court  held  that  the  Petitioner  did  not 
j^stain  the  burden  of  proof  although  the  Petitioner 
Iduced  testimony  of  a  business  purpose  for  liquidation 
1.  55,  60),  that  the  crop  was  worth  the  cost  of  pro- 
action,  and  (assuming  the  facts  in  this  case)  that  a 
rovv^er  would  not  sell  for  less  than  30  cents  per  pound 
(1  the  vine  on  July  31,  1952  R.  67,  68.  The  testimony 
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further  establishes  that  Ralph  Williams  was  aware  that 
he  could  have  obtained  the  entire  crop  as  a  deduction 
from  income  without  question  had  there  been  a  reasorjjj 
tosoelect,  R.  62,  63.  il 


In  view  of  the  Court's  erroneous  finding  that  the 
Hop  Control  Board  recommended  the  salable  percent 
age  of  the  growing  crop  (R.  119),  it  is  not  surprising 
that  the  inferences  and  conclusions  drawn  by  the  Tal 
Court  from  the  evidence  adduced  at  the  trial  substar 
tially  upheld  the  contention  of  the  Respondent  that  th 
growing  crop  had  only  a  nominal  value  and  that  th! 
taxpayer's  intent  in  liquidating  Eola  Farms,  Inc.  wal 
to  obtain  a  loss  for  tax  purposes.  This  was  error;  Gi 
lettes  Estate  et  al.  v.  Commissioner  182  F.  2d.  1010  (9t^ 


Ui 


Cir.  1950). 


i 


I 


The  Tax  Court  committed  further  error  when 
did  not  follow  the  rule  for  valuation  of  special  propertii 
set  forth  in  its  opinion  (R.  118),  and  in  effect  impose 
a  penalty  upon  the  taxpayer  by  placing  a  value  upo 
the  growing  crop  which,  as  pointed  out  in  Petitioner 
brief  (Br.  19),  represents  a  valuation  based  upon 
minimum  bid  price  and  yield  and  maximum  harve 
costs,  subject  to  a  reduction  of  salable  crop  much  great 
than  the  taxpayer  had  experienced  theretofore. 
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In  two  comparatively  recent  cases  involving  the 
Lr  market  value  of  property  for  estate  tax  purposes, 
!e  Court  of  Appeals  for  the  Eighth  Circuit  commented 
u>on  the  limits  of  the  discretionary  power  of  the  Tax 
Ciurt  to  determine  the  fair  market  value  of  property. 
I:  general,  the  Court  ruled  that  the  value  fixed  by 
tls  Court  must  be  supported  by  substantial  evidence. 
\ore  specifically  in  the  first  case  involving  the  valua- 
tin  of  a  farm  subject  to  gift  taxes,  the  Court  stated 
tht  the  Tax  Court  cannot  arbitrarily  ignore  expert 
tetimony  where  there  is  no  evidence  to  refute  it  and 
th  Tax  Court  has  no  knowledge  or  experience  of  its 
rn.  Cullers,  Frances M.  v.  Commissioner,  237  F.2d.  611 
CithCir.  1956). 

The  second  case  decided  by  the  same  Court,  October 
^(  1956,  involved  the  valuation  of  corporate  stock  cer- 
i  cates  for  estate  tax  purposes.  The  decision  of  the  Tax 
'art  was  affirmed  (with  a  strong  dissent)  because 
ilhough  there  was  expert  opinion  as  to  value,  the 
^art  held  that  the  Tax  Court  was  not  bound  by  such 
etimony  because  there  was  other  substantial  evidence 
hancial  statements  of  the  corporation)  upon  which 
h  Tax  Court  could  base  a  determination,  Estate  of 
■ca  R.  Fitts  V.  Commissioner,  237  F.  2d.  729  (8th  Cir. 
f>6). 
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That  the  Tax  Court  had  no  experience  or  specij 
knowledge  of  the  subject  matter  (the  growing  hop  crop 
in  this  proceeding,  is  apparent  from  the  Court's  mi 
understanding  of  the  function  of  the  Hop  Control  Boari 
and  its  finding  that  the  recommendation  of  salabi 
quantity  made  by  the  Hop  Control  Board  during  Julj 
was  synonymous  with  salable  percentage  determinei 
by  the  Secretary  of  Agriculture  some  three  to  fi'^j 
months  later. 

CONCLUSION 

The  judgment  of  the  Tax  Court  should  be  reverse 
and  the  case  remanded  for  a  new  trial  because  tl 
Court  misunderstood  the  function  of  the  Hop  Contr 

lit  C€>s^rf' 

Board;  as  a  resumgave  retroactive  effect  to  July  3 
1952,  of  subsequent  events  affecting  the  market  vali 
of  the  crop,  and  for  the  further  reason  that  the  Con 
failed  to  apply  the  rule  of  "reasonableness  and  commi 
sense"  which  it  said  was  determinative  of  the  value 
the  crop  at  July  31, 1952. 

Respectfully  submitted, 

JOHN  L.  FLYNN, 
BURTON  L.  COAN, 

Attorneys  for  Petitioner. 
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i         In  the  District  Court  of  the  United  States, 
Southern  District  of  California,  Northern  Division 

No.  1448— ND 

HELEN  McCarthy  willoughby, 

Plaintife, 

vs. 

JUNITED  STATES  OF  AMERICA, 

Defendant. 
COMPLAINT 

Comes  now  plaintiff ,  Helen  McCarthy  Willoughby, 
and  complains  of  defendant,  and  for  cause  of  action 
alleges : 

I. 

That  plaintiff  is  now  and  at  all  times  herein  men- 
tioned was  a  resident  of  the  City  of  Tulare,  in  the 
bounty  of  Tulare,  State  of  California,  residing  at 
>33  East  Inyo  Street,  Tulare,  California. 

II. 

f||  That  on  or  about  the  1st  day  of  September,  1944, 
lohn  R.  Willoughby  entered  upon  active  duty  with 
jhe  Army  of  the  United  States ;  that  John  R.  Wil- 
oughby,  at  said  time  and  date,  was  assigned  Serv- 
ce  No.  T  184  054  by  the  Army  of  the  United  States; 
<Jiat  on  or  about  the  1st  day  of  October,  1944,  the 
i  jaid  John  R.  Willoughby  purchased  and  placed  in 
n'orce  and  effect  with  the  Veterans  Administration 
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of  the  United  States  of  America  National  Service 
Life  Insurance  Policy  Number  N-1758-73-96  for  the 
sum  of  Ten   Thousand  and  no/100   [2*]   Dollars 
($10,000.00)  ;  that,  pursuant  to  the  terms  and  condi- 
tions of  said  policy,  the  plaintiff,  Helen  McCarthy 
Willoughby,  was  named  the  beneficiary  of  said  Na-  1 
tional  Service  Life  Insurance  Policy;  and  that  at  i 
all   times   herein   mentioned   said   Life    Insurance  J 
Policy  was  in  full  force  and  effect  and  the  plaintiff  j 
was  named  and  maintained  as  beneficiary  of  said  I 
Life  Insurance  Policy.  | 

III.  ii 

'i 
That  the  plaintiff,  Helen  McCarthy  Willoughby,  'j 

is  the  mother  of  John  R.  Willoughby,  and  that  on|| 

or  about  the  24th  day  of  May,  1952,  the  said  John  k 

R.  Willoughby  died  in  the  City  of  Fresno,  County  of  l\ 

Fresno,  State  of  California;  that  on  or  about  thej 

15th  day  of  October,  1952,  pursuant  to  the  terms !« 

and  conditions  of  said  policy  hereinabove  referred  H 

to,  the  plaintiff,  Helen  McCarthy  Willoughby,  asf<3 

beneficiary,  made  application  to  the  Veterans  Ad-li 

ministration  of  the  United  States  of  America  f  or  i 

payment  of  the  proceeds  of  said  Life   Insurance 

Policy,  to  wit,  the  sum  of  Ten  Thousand  and  no/100 

Dollars  ($10,000.00)  ;  that  on  or  about  the  25th  day 

of  March,  1953,  the  claim  of  the  plaintiff,  as  afore-' 

i 

said,  was  denied  by  the  Veterans  Administration  of' 
the  United  States  of  America;  that  subsequent  tc 
said  denial,  the  plaintiff,  Helen  McCarthy  Wil- 
loughby, appealed  said  denial  to  the  Board  oi 
Veterans'  Appeals  of  the  Veterans  Administratiori 

*Page  numbering  appearing  at  foot  of  page  of  original  Certifiei,  I 
Transcript  of  Record.  i  j 
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of  the  United  States  of  America;  and  that  on  the 
19th  day  of  August,  1953,  said  appeal  was  denied 
by  said  Board. 
|!  IV. 

That  plaintiff  has  at  all  times  since  the  24th  day 
iof  May,  1952,  continuously  made  demand  upon  the 
Veterans  Administration  of  the  United  States  of 
A.merica  for  payment  of  said  claim  as  hereinbefore 
5et  forth  and  that  the  said  Veterans  Administration 
ias  refused  and  continues  to  refuse  to  pay  the  same, 
md  that  there  is  now  due,  owing  and  unpaid  upon 
jaid  Life  Insurance  Policy  the  sum  of  Ten  Thou- 
land  and  No/100  Dollars  ($10,000.00),  plus  interest 
ipon  said  [3]  sum  at  the  rate  of  seven  per  cent 
y%)  per  annum  from  the  24th  day  of  May,  1952, 
mtil  paid. 

Wherefore,  plaintiff  prays  judgment  against  de- 
endant  in  the  sum  of  Ten  Thousand  Dollars  ($10,- 
iiOO.OO),  together  with  interest  thereon  at  the  rate 
'f  seven  per  cent  (7%)  per  annum  from  May  24th, 
952,  until  paid. 

/s/  ADOLPH  FEIERBACH, 

Attorney  for  Plaintiff. 

Duly  verified. 

[Endorsed] :  Filed  March  18,  1955.  [4] 
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[Title  of  District  Court  and  Cause.]  ' 

ANSWER  OF  DEFENDANT,  UNITED  STATES  i 
OF  AMERICA,  AND  DEMAND  FOR  JURY  i 
TRIAL 

Comes  Now  the  defendant,  United  States  of  ii 
America,  and  in  answer  to  plaintiff's  Complaint  onlj 
file  herein,  admits,  denies  and  alleges  as  follows:      | 

1. 

In  answer  to  the  allegations  contained  in  Para- ^ 
graph  I  of  plaintiff's  Complaint,  the  defendant  ad-'^ 
mits  the  allegations  contained  therein.  ; 

II.  i 

In  answer  to  Paragraph  II  of  plaintiff's  Com-i'^ 
plaint,  this  answering  defendant  admits  that  John;^ 
R.  Willoughby  entered  active  duty  with  the  United^^ 
States   Military   Forces   and,   effective   October 
1944,  was  issued  National  Service  Life  Insurance 
in  the   amount   of   $10,000   under   Certificate    No. 
N  17  587  396  for  which  he  designated  his  mother] 
Helen  McCarthy  Willoughby,  the  plaintiff  herein 
as  sole  beneficiary;  the  defendant  denies  generally 
and  specifically  that  [5]  said  life  insurance  policj 
was  in  full  force  and  effect  at  all  times  mentionec 
in  the  Complaint.  The  defendant  alleges  that  saic 
insurance  policy  lapsed  for  non-payment  of  pre 
miums  on  October  1,  1947. 

III. 

In  answer  to  Paragraph  III  of  plaintiff's  Com 
plaint,  the  defendant  admits  the  allegations  con' 
tained  therein. 
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IV. 

In  answer  to  Paragraph  IV  of  plaintiff's  Com- 
plaint, the  defendant  admits  that  the  plaintiff  has 
continuously  made  demand  upon  the  Veterans  Ad- 
ministration for  payment  and  that  the  Veterans 
Administration  and  the  defendant  have  refused 
and  continue  to  refuse  to  make  payment;  this  de- 
fendant denies  each  and  every  other  allegation  con- 
tained in  said  Pragraph  IV of  plaintiff's  Complaint. 

First  Affirmative  Defense 

For  its  first  affirmative  defense,  the  United  States 
[>f  America  alleges  as  follows : 


I. 

That  John  R.  WiUoughby,  herein  referred  to  as 
^he  ''veteran"  entered  the  active  military  service  of 
he  United  States  of  America  in  September  of  1944. 


II. 

Effective  October  1,  1944,  the  veteran  was  issued 
National  Service  Life  Insurance  in  the  amount  of 
10,000  under  Certificate  No.  N  17  587  396  on  the 
ve  year  level  premimn  term  plan  for  which  he 
esignated  his  mother,  Helen  McCarthy  WiUoughby, 
^ho  is  hereinafter  referred  to  as  the  plaintiff,  as 
>le  beneficiary. 

III. 

The  insurance  remained  in  effect  on  a  premium 
p,ying  basis  until  October  1,  1947,  when  it  lapsed 
j>r  nonpayment  of  the  premiiun  due  on  that  [6] 
ate. 
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IV. 

On  July  12,  1948,  the  veteran  executed  a  non-^ 
medical  application  for  reinstatement  of  the  lapsed! 
insurance  on  a  comparative  health  basis.  In  said  ap-l 
plication  for  reinstatement  form,  the  veteran  fraud-i 
ulently  misrepresented  his  comparative  health  and: 
his  statement  regarding  any  illnesses  suffered  or 
treatment  obtained  since  the  lapse  of  the  insurance.! 

i 

V.  j 

The  veteran  knowingly  made  such  false  repre-,i 
sentations  which  concern  a  material  fact  with  intent  i 
to  deceive.  ,, 

VI.  ii 
The  defendant,  relying  on  such  false  representa'j 

tions  made  by  the  veteran  reinstated  said  insuranccij 
as  of  July  1,  1948.  j 

VII.  i 
Said  action  of  the  defendant  in  reinstating  saktj 

insurance  in  reliance  upon  the  veteran's  misreprefj 
sentations  was  void  in  law  and  of  no  force  ancJ 
effect. 

Second  Affirmative  Defense 


For  its  second  affirmative  defense,  the  defendau 
alleges  as  follows: 

I. 

That  paragraphs  I  and  II  of  defendant's  Firs 
Affirmative  Defense  are  hereby  incorporated  ini! 
this,  the  Second  Affirmative  Defense,  as  though  stij 
forth  in  full. 


II. 

That  the   insurance   lapsed   for  nonpayment 
premium  due  on  December  1,  1949. 
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III. 

On  February  6,  1950,  the  veteran  executed  a  non- 
medical reinstatement  application  which  included  a 
certification  as  to  his  comparative  health.  [7] 

I  That  the  veteran  misrepresented  his  comparative 
health  condition  and  the  fact  that  he  had  not  been 
under  treatment  for  any  illness  since  the  lapse  of 
the  insurance  policy. 

I  ^- 

That  the  veteran  knowingly  made  said  misrepre- 
'sentation  with  intent  to  deceive  the  defendant  as  to 
^  material  fact  concerning  the  reinstatement  of  the 

insurance  policy. 

i 

VI. 

Relying  upon  said  misrepresentation,  the  defend- 
ant reinstated  said  insurance  effective  February  1, 
1950.  This  action  of  the  defendant,  based  upon  the 
nisrepresentation  of  the  veteran,  was  void  in  law 
md  of  no  force  and  effect. 

Third  Affirmative  Defense 

For  his  Third  Affirmative  Defense,  the  defendant 
[lUeges  as  follows: 

I. 

Paragraphs  I  and  II  of  defendant's  First  Affirm- 
s'lltive  Defense  are  herein  incorporated  as  though 
et  forth  in  full  in  this,  the  defendant's  Third  Af- 
irmative  Defense. 
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II.  I 

( 

Said  insurance  lapsed  for  nonpayment  of  pre-  ] 
miums  due  September  1,  1950.  \ 

III. 

The  veteran  thereafter  executed  a  reinstatement  j 
application  form  which  contained  a  Certificate  of  I 
the  veteran  as  to  his  comparative  health  since  the  j! 
lapse  of  the  insurance  and  as  to  any  treatment  for  j 
illness  received  by  him  since  the  lapse  of  the  insur-  \ 
ance.  I 

That  the  veteran  misrepresented  the  condition  of  l| 
his  health  [8]  and  the  statement  with  reference  to;- 
treatment  for  illness  since  the  lapse  of  the  policy,     i 

i 

i! 

V.  I; 
That  the  misrepresentation  as  to  his  health  wasi 

knowingly  made  by  the  veteran  with  intent  to  de-ji 
ceive  the  defendant  as  to  a  material  fact  in  the  re-ij 

instatement  application.  iii 

|i| 

VI.  i| 
That  a  further  statement  was  executed  by  the; 

veteran  on  December  1,  1950,  in  which  the  veteran! 
stated  that  he  was  in  as  good  health  on  October  18.}  | 
1950,  as  he  had  been  on  September  1,  1950,  and  thai  i 
he  had  not  received  any  treatment  for  illness  during  i 
the  same  time.  jj 

VII.  •[ 

The  veteran's  statement  of  December  1,  1950,  wasli 

i 
a  misrepresentation  of  a  material  fact  which  hac  i 
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been  knowingly  made  by  the  veteran  with  intent  to 
deceive  the  defendant. 

VIII. 

Relying  on  the  foregoing  misrepresentations  of 
the  veteran,  the  defendant  reinstated  said  insur- 
ance policy  on  December  4,  1950.  Said  action  of  the 
defendant  in  reinstating  said  policy  was  void  in 
law  and  of  no  force  and  effect  due  to  the  fact  it  was 
based  upon  a  misrepresentation  of  the  veteran. 

Wherefore,  defendant  prays  for  judgment  as  fol- 
lows: 

1.  That  judgment  be  rendered  in  favor  of  de- 
fendant and  against  the  plaintiff  dismissing  plain- 
tiff's Complaint; 

2.  That  the  defendant  recover  its  costs ; 

3.  That  the  defendant  recover  such  further  and 
idditional  relief  as  to  the  Court  seems  meet  and  just 
n  the  premises.  [9] 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  ANDREW  J.  DAVIS, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant. 
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Demand  for  Jury  Trial 

The  defendant  hereby  demands  a  jury  trial  as  to 
all  issues  triable  as  of  right  by  jury  in  the  within 
action. 

Dated:  This  16th  day  of  June,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  ANDREW  J.  DAVIS, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  June  16,  1955.  [10] 


[Title  of  District  Court  and  Cause.] 

PRETRIAL  STIPULATION 

Received  in  evidence  as  Defendant's  Exhibit  A 

The  parties,  by  and  through  their  respective  coun- 
sel hereto,  submit  the  following  Pretrial  Stipulation 
regarding  facts  which  are  admitted  and  will  require 
no  further  proof. 

1.  John  R.  Willoughby  herein  referred  to  as  tlii 
veteran,  entered  the  active  military  service  in  Sep| 
tember,  1944,  and  was  retired  with  the  rank  o 
Flight  Officer  in  November,  1945,  because  of  diabete 
mellitus. 
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2.  The  veteran  applied  for  and  was  issued  Na- 
tional Service  Life  Insurance  Policy  No.  N  17  587 
396  in  which  he  designated  his  mother  Helen  Mc- 
Carthy Willoughby,  the  plaintiff  herein,  as  the  sole 
beneficiary. 

I  3.  On  September  28,  1944,  the  veteran  cancelled 
ihis  prior  designation  and  named  the  plaintiff  as 
primary  beneficiary  and  his  wife,  Edythe  Rose  Wil- 
loughby, as  contingent  beneficiary.  This  last  designa- 
tion of  beneficiary  was  affirmed  by  the  veteran  [12] 
m  August  21,  1950,  at  which  time  a  lump  sum  mode 
)f  settlement  of  the  insurance  was  selected. 

4.  Upon  the  veteran's  retirement  from  the  active 
nilitary  service,  he  was  granted  a  hearing  before 
he  Army  Retirement  Board,  a  copy  of  which  pro- 
eedings  will  be  offered  in  evidence  as  Plaintiff's 
Exhibit  A. 

5.  Following  the  original  granting  of  insurance 
y  the  defendant  to  the  veteran,  the  policy  remained 
1  effect  on  a  premium  paying  basis  to  October  1, 
947,  when  it  was  declared  by  the  VA  to  have  lapsed 
>r  nonpayment  of  premium  due  on  that  date. 

6.  On  July  12, 1948,  the  veteran  executed  a  form, 
copy  of  which  is  attached  hereto  as  Exhibit  B  en- 
tled  ''Application  for  Reinstatement"  which  con- 
ins  the  following  questions  and  answers: 
Q.     8.     ''Are  you  now  in  as  good  health  as  you 

5fltere  on  the  due  date  of  the  first  premium  in  de- 
,ultr' 
A.     "Yes." 
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Q.  9.  ''Have  you  been  ill,  or  suffered  or  con- 
tracted any  disease,  injury,  or  infirmity,  or  been^ 
prevented  by  reason  thereof  from  attending  yourj 
usual  occupation,  or  consulted  a  physician,  surgeonj 
or  other  practitioner  for  medical  advice  or  treat- 
ment at  home,  hospital,  or  elsewhere,  in  regard  to^ 
your  health,  since  lapse  of  this  insurance  T' 

A.    ''No." 

7.  Said  Reinstatement  Application  designated  asfl 
Exhibit  B  was  received  by  the  Veterans  Administra-' 
tion  on  July  13,  1948,  and  a  sufficient  amount  having! 
previously  been  tendered  by  the  veteran  to  cover  thei 
payment  of  the  premiums  required  for  reinstate-j 
ment  on  a  comparative  health  basis,  and  the  Appli^'!i 
cation  appearing  regular  on  its  face,  the  insurance!) 
was  reinstated  in  accordance  with  established  pracf; 
tice  as  of  July  1,  1948.  [13]  jj 

8.  Premiums  were  paid  on  the  reinstated  insurl] 
ance  through  November  30,  1949,  and  the  insurancdj 
again  was  declared  by  VA  to  have  lapsed  for  non| 
payment  of  the  premium  due  on  December  1,  194J 

9.  On  February  6,  1950,  the  veteran  execute^ 
another  Reinstatement  Application,  a  copy  of  whie 
is  attached  hereto  as  Exhibit  C.  Included  therein  i 
a  certification  containing  language  similar  to  tha 
in  the  certification  appearing  in  his  heretofore  re 
ferred  to  Application  dated  July  12,  1948.  The  fo! 
lowing  questions  and  answers  appear  on  thi 
Application  for  Reinstatement: 
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Q.  10.  ''Are  you  now  in  as  good  health  as  you 
were  on  the  due  date  of  the  first  premium  in  de- 
tfault?" 

A.     ''Yes." 

Q.  11.  "Have  you  been  ill  or  suffered  or  con- 
tacted any  disease,  injury,  or  infirmity,  or  been 
prevented  by  reason  thereof  from  attending  your 
isual  occupation,  or  consulted  a  physician,  surgeon, 
^r  other  practitioner  for  medical  advice  or  treat- 
taent  at  home,  hospital  or  elsewhere,  in  regard  to 
TOUT  health  since  the  lapse  of  this  insurance?" 

A.     "No." 

10.  This  Application  after  being  mailed  by  the 
-eteran  on  February  8,  1950,  together  with  a  remit- 
^nce  in  an  amount  sufficient  to  cover  the  premiums 
lequired  for  reinstatement  on  a  comparative  health 
asis  was  received  by  the  Veterans  Administration 
n  February  9,  1950,  and  it  appearing  regular  on 
j;s  face,  the  insurance  was  reinstated  as  of  Febru- 
ry  1,  1950. 

11.  After  February  9,  1950,  the  veteran  paid 
remiiuns  as  they  became  due  through  August  31, 
?50,  when  the  insurance  was  declared  by  VA  to 
ive  lapsed  again  for  nonpayment  of  premium.  [14] 

12.  The  veteran  was  advised  on  October  3,  1950, 
the  Chief,  Premium  Accoimting  Division,  of  the 

|eterans  Administration,   Oakland  District  Office, 
at  the  insurance  had  lapsed,  and  that  if  he  desired 
continue  his  insurance,  he  might  apply  for  rein- 
satement  by  applying  for  and  signing  a  Reinstate- 
ment Application  form. 
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13.  On  October  19,  1950,  the  nonmedical  Rein-| 
statement  Application  form,  a  copy  of  which  isi 
attached  hereto  as  Exhibit  D  signed  by  the  veteran 
was  received  by  the  Veterans  Administration.  This 
Application  had  been  mailed  October  18,  1950,  with| 
''August  30,  1950,"  being  set  forth  as  the  date  of  thei| 
Application.  The  following  questions  and  answers  | 
appear  on  this  form:  ; 

Q.     10.     ''Are  you  now  in  as  good  health  as  youl 
were  on  the  due  date  of  the  first  premium  in  de-^ 

fault?"  ; 

A.     "Yes."  I 

Q.     11.     "Have  you  been  ill  or  suffered  or  con'i 

tracted  any  disease,  injury,  or  infirmity,  or  beei'i 

prevented  by  reason  thereof  from  attending  yomi 

usual   occupation,   or   consulted   a   physician,    sur. 

geon,  or  other  practitioner  for  medical  advice  o:i| 

treatment  at  home,  hospital  or  elsewhere,  in  regarcl 

to  your  health  since  the  lapse  of  this  insurance r'    i 

A.    "No."  i 

14.     On  November  29,  1950,  a  letter  was  addresse  j 

to  the  veteran  by  the  Chief,  Premium  Accountin! 

Division  of  the  Veterans  Administration,  Oaklan', 

District  Office,  in  which  the  veteran  was  advised  ths  i 

since  his   Reinstatement   Application   bearing   ttl 

date  "August  30, 1950,"  was  not  mailed  or  otherwi^:^ 

delivered   to  the   Veterans  Administration   withilj 

^Ye  days  after  said  date,  as  required  by  the  [Ifil 

pertinent  regulations,  it  was  necessary  that  he  exh 

cute  and  return  the  Statement  transmitted  therii 

with  in  order  that  consideration  might  be  given  f^ 
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the  Application.  The  Statement  was  executed  by  the 
veteran  on  December  1,  1950,  a  copy  of  which  is  at- 
tached hereto  as  Exhibit  E. 

I  15.  Following  the  receipt  of  the  said  Statement 
by  the  Veterans  Administration  on  December  4, 
1950,  the  insurance  in  question  was  reinstated  and 
remittances  were  regularly  tendered  by  the  veteran 
on  accoimt  of  premiums  until  his  death  which  oc- 
curred in  the  Veterans  Administration  Hospital, 
jFresno,  California,  on  May  24,  1952. 

16.  On  June  16,  1952,  the  plaintiff  filed  a  formal 
slaim  for  insurance  benefits  with  the  Veterans  Ad- 
ministration. 

I  17.  Thereafter,  the  Disability  Insurance  Claims 
Division  of  the  Veterans  Administration,  Denver 
District  Office,  made  its  determination  determined 
)n  March  16,  1953,  that  the  veteran  had  not  been 
iotally  disabled  for  insurance  purposes  on  July  12, 
.948,  or  February  6,  1950,  but  that  he  had  been  so 
lisabled  on  October   18,   1950,    and  thereafter   on 

{[arch  18,  1953,  the  Chief  Medical  Consultant,  Un- 
erwritin2r  Division,  of  said  office,  held  that  if  the 
aedical  evidence  currently  of  record  had  been  dis- 
losed  when  the  various  Reinstatement  Applica- 
.  tons  were  made,  the  Applications  would  have  been 
,  ledically  rejected. 

■]  I  18.  A  formal  decision  was  subsequently  rendered 
ly  the  Director  of  the  Claims  Service  on  May  14, 
953,  wherein  it  was  held  that  nothing  was  payable 
in  account  of  the  insurance  because  of  the  veteran's 
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misrepresentations  as  to  the  state  of  his  health  when  i 
he  applied  for  reinstatement. 

19.  Plaintiff  thereafter  appealed  to  the  Board  of 
Veterans'  Appeals  the  decision  disallowing  her 
claim  and  that  Board  denied  her  appeal  by  decision 
dated  August  19,  1953.  [16] 

21.  The  insurance  policy  which  is  the  subject  of  i 
this  action  is  in  the  amount  of  $10,000  designated 
Certificate  No.  N  17  587  396  and  is  on  the  five  yeari 
level  premium  term  plan. 

Dated:     This  9th  day  of  November,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  ANDREW  J.  DAVIS, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 

/s/  ADOLPH  FEIERBACH, 

Attorney  for  Plaintiff.  [17] 
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ORDER  FOR  JUDGMENT 

The  above  case  came  on  for  trial  on  February  9, 
1956.  The  plaintiff  was  represented  by  Adolph 
Feierbach  and  the  defendant  was  represented  by 
Laughlin  E.  Waters,  United  States  Attorney,  An- 
drew J.  Davis,  Assistant  United  States  Attorney, 
appearing.  Following  trial,  briefs  were  submitted  on 
behalf  of  the  respective  parties. 

'  The  complaint  seeks  a  recovery  in  the  sum  of 
^10,000.00  on  a  National  Service  Life  Insurance 
policy  issued  by  the  United  States.  The  defenses  set 
forth  in  the  answer  allege  that  reinstatements  of 
ithe  policy  were  procured  by  fraudulent  representa- 
ions  of  the  insured,  and  that  the  policy  was  and  is 
lull  and  void. 

The  veteran,  John  R.  Willoughby,  entered  active 
military  service  in  September,  1944,  and  was  retired 
i)vith  the  rank  of  Flight  Officer  in  November,  1945, 
!)ecause  of  diabetes  mellitus.  He  applied  for  and  was 
ssued  National  Ser^T.ce  Life  Insurance  [22]  Policy 
^0.  N-17587396,  in  which  he  designated  his  mother, 
';he  plaintiff  herein,  as  the  sole  beneficiary.  Later  he 
lesignated  the  plaintiff  as  primary  beneficiary  and 
lis  wife  as  contingent  beneficiary. 

Following  the  original  granting  of  insurance  by 
he  defendant  to  the  veteran,  the  policy  remained  in 
ffect  on  a  premium-paying  basis  to  October  1,  1947, 
v^hen  it  lapsed  for  nonpayment  of  premium  due  on 
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that  date.  On  July  12,  1948,  the  veteran  made  appli- 
cation for  reinstatement  which  contained  the  follow- 
ing questions  and  answers : 

Question  8:  Are  you  now  in  as  good  health  as 
you  were  on  the  due  date  of  the  first  premium  in  de- 
fault? 

Answer :     Yes. 

Question  9:  Have  you  been  ill,  or  suffered  or  '] 
contracted  any  disease,  injury,  or  infirmity,  or  been  iji 
prevented  by  reason  thereof  from  attending  |i 
your  usual  occupation,  or  consulted  a  physician,  | 
surgeon,  or  other  practitioner  for  medical  advice  or  |i 
treatment  at  home,  hospital  or  elsewhere,  in  regard  I 
to  your  health  since  lapse  of  this  insurance  ?  I 

Answer :     No.  i 

Question     10:     Have  you  ever  applied  for  dis-ji 
ability   compensation,   retirement   pay,   pension   or 
waiver  of  insurance  premiums? 

Answer :    Yes. 

On  the  form  of  application,  there  was  a  space 
provided  for  the  "C-number,"  in  the  event  Questionj 
10  should  be  answered  "yes."  A  ''C-number"  indi^! 
cates  to  the  Veterans  Administration  a  claim.  Thidii 
space  was  not  completed  on  the  application.  The  evi-||l 
dence  establishes  without  conflict  that  the  veteran 
had  made  application  to  the  Veterans  Administra-f 
tion  for  treatment  on  May  25,  1948,  and  that  the  re^ 
quested  [23]  treatment  was  authorized  to  be  ad- 
ministered by  Dr.  E.  R.  Schottstaedt,  of  Fresno,  anc 
that  such  treatment  was  furnished  at  the  office  o: 
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;he  physician  from  May  18,  1948,  through  June  30, 
L948.  The  following  services  were  rendered,  and  the 
)ill  for  the  treatments  was  certified  by  Dr.  Schott- 
;teadt : 

"Office  visit  May  18,  1948. 
*  Office  visit  May  25,  1948. 

'Blood  sugar  test  May   19,   1948,   71.9   mg  per 
"OO  cc. 

j  '^N.P.N  test  30.1  mg%. 
'  "Glucose  Tolerance  Test  May  20,  1948. 
"Urinalysis  May  25,  1948." 

The  medical  report  of  the  physician  to  the  Veter- 
Ins  Administration  contains  the  following  remarks: 

("Medical  discharge  from  army  because  of  dia- 
etes.  Hospitalized  Avhile  in  the  service.  Has  100% 
isability  pension.  Has  insulin  reactions.  *  *  * 
.'hysical  findings:  ankle  Oedema,  insulin  reactions; 
yperglycemia ;  glycosuria,  diabetes,  improperly 
ontroUed.  Treatment  and  progress:  Medications 
ith  progress.  Diet.  Diagnosis:  Diabetes  mellitus 
*  *  Is  further  treatment  required'?  Yes." 

The  diagnosis  of  diabetes  mellitus  was  the  same  as 
1ie  diagnosis  of  the  Army  physicians  at  the  time  the 
^'teran  was  retired  in  1945.  In  the  transcript  of  the 
I'oceedings  held  on  October  2,  1945,  page  2,  this 
cadence  w^as  produced: 

"Maj.  Miller:  Have  you  made  a  recent  physical 
Mamination  of  Mr.  Willoughby? 
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"A  [by  Capt.  Fred  E.  Maisel,  MC]  I  have,  on  2| 
October,  1945,  in  conjunction  with  Major  Kane.       \ 

^'Maj.  Miller:  Did  you  have  access  to  the  com-i 
plete  medical  history  of  Mr.  Willoughby  at  the  time^ 
you  made  your  examination? 
A.     I  did.  [24] 


a 


"Maj.  Miller:  Captain  Maisel,  will  you  please 
state  the  results  of  your  examination  of  Flight  Of-i 
ficer  Willoughby?  j 

''A.  As  a  result  of  our  examination,  we  arriveci 
at  a  diagnosis  of  Diabetes  Mellitus. 


''Maj.  Miller:     Do  you  consider  this  condition  t(j 
be  permanent?  A.     I  do."  i 

The  application  form  for  reinstatement  containecj 
the  following  statements  or  warnings: 

''As  a  condition  to  the  reinstatement  of  this  in' 
surance  I  certify  that  the  answers  to  the  followin 
questions  are  complete  and  true  to  the  best  of  m 
knowledge  and  belief. 

' '  Penalty — '  Any  person  who  shall  knowingly  mat 
or  cause  to  be  made,  or  conspire,  combine,  aid  c 
assist  in,  agree  to,  arrange  for,  or  in  anywise  pre 
cure  the  making  or  presentation  of  a  false  or  fraui 
ulent  affidavit,  declaration,  certificate,  statemen 
voucher,  or  paper,  or  writing  purporting  to  be  sucj 
concerning  any  application  for  insurance  or  rei: 
statement  thereof,  waiver  of  premiums  or  claim  f< 
benefits  under  National  Service  Life  Insurance  f( 
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himself  or  any  other  person,  shall,  upon  conviction 
thereof  be  punished  by  a  fine  of  not  more  than 
$1,000  or  imprisonment  for  not  more  than  one  year, 
or  by  both  such  fine  and  imprisonment.'  (Section 
615  of  the  National  Service  Life  Insurance  Act  of 
1940)." 

I  Premiums  were  paid  on  the  reinstated  policy 
"through  November  30,  1949,  and  it  again  lapsed  for 
lonpayment  of  premium  due  on  December  1,  1949. 
pn  February  6,  1950,  the  veteran  executed  another 
reinstatement  application.  [25]  Question  10  on  this 
ipplication  was  the  same  as  question  8  on  the  prior 
ipplication  and  the  answer  made  by  the  veteran  was 
n  the  affirmative.  Question  11  on  the  application 
vas  the  same  as  Question  9  on  the  prior  application 
Old  the  answer  of  the  veteran  was  in  the  negative. 
;i?his  form  did  not  contain  a  question  similar  to 
Juestion  10  appearing  on  the  prior  application. 

The  evidence  shows  that  the  veteran  applied  for 
L-eatment  on  December  15,  1949,  to  be  administered 
y  a  private  physician.  Dr.  C.  E.  Suits,  of  Visalia. 
'he  record  of  treatment  given  under  this  authoriza- 
on  by  the  Veterans  Administration  is  as  follows : 

"Office  consultations  and  laboratory  examinations. 
''December  10,  1949. 
"December  14,  1949. 
"December  19,  1949. 
"December  21,  1949. 
"December  27,  1949. 
"December  31,  1949. 
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^'January  13,  1950. 
'' January  28,  1950. 

"Treatment  for  the  condition:  Diabetes  with  ad- 
junct diarrhea  and  hypertension." 

In  the  form  authorizing  the  treatment  by  Dri 
Suits,  and  which  also  contains  his  report,  there  was 
a  finding  by  the  doctor  that  the  veteran  had  sufferec 
from  "Diabetes  for  5  years,  swelling  of  ankles  an( 
feet,  upset  stomach,  occasional  nocturia  and  chroni 
diarrhea  for  6  months."  The  diagnosis  was  "Diai 
betes,  chronic  diarrhea,  mild  hypertension."  j 

In  the  deposition  of  Dr.  Suits,  page  15,  is  this:  ji 

"Q.     This  then,   diabetes  with  the  complicatioj; 

mentioned  would  be,  definitely,  a  progressive  typh 

of  disease "?  j 

"A.    Yes,  it  follows  that  course,   it  is  graduili 

downhill."  j 

In  that  deposition,  page  16,  the  doctor  stated:  [2|] 
"Q.    In  1949,  on  occasion  of  his  first  visit  to  yoj| 
do  you  recall  the  condition  of  his  eyesight  at  th 

time'? 

''A.     *  *  *  I  am  sure  his  eyesight  got  worse,  anj, 
as  I  remember,  there  was  definitely  trouble  in  oij 
eye  at  the  time.  I  don't  remember  which  eye,  but 
was  possible  for  him  to  see  and  get  around  all  rigl 
Toward  the  end  he  practically  had  to  be  led  eve 
place  he  went." 

Page  29  of  the  deposition: 

"Q.     In  that,  the  original  examination,  you  st£ 
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you  did,  did  you  also  find  diabetes  mellitus,  is  that 
correct  ?  A.     Yes. 

L     ' '  Q.     Would  that  have  been  a  continuing  condition 
^froml945? 

' '  A.     Yes,  you  don 't  get  over  diabetes. ' ' 
j 
j    Page  31  of  the  deposition : 

I    '^Q.     (By  Mr.  Feierbach) :     *  *  *  How  much  was 

John  Willoughby  told  by  you  concerning  his  condi- 

ion  during  the  course  of  treatment? 

''A.  I  think  he  knew  the  whole  story.  I  am  sure 
hat  he  was  told  that  he  had  diabetes  and  that  he  had 
ddney  trouble.  His  wife  was  definitely  told  that  he 
7ould,  that  it  was  not  a  very  good  outlook  and  that 
if  e  expectancy  was  not  too  long. 

''Q.     You  say  he  was  told  he  had  diabetes  ? 

*'A.     He  knew  that. 

''Q.     He  knew  that? 
A.     Long  before  he  came  to  see  me." 

This  form  of  application  contained  substantially 
(le  same  warnings  or  statements  that  appeared  on 
b  prior  application,  with  the  additional  statement: 

''I  understand  that  statements  made  by  me  in  this 
Dplication  are  relied  upon  in  reinstating  insurance; 
lat  any  deception  or  false  statement  either  by  in- 
irence,  [27]  omission,  or  otherwise  may  result  in 
-ncellation  of  the  insurance  or  in  refusal  to  pay  a 
aim  on  the  policy;  and  in  either  event,  premiums 
e  not  returnable." 

|The  policy  was  reinstated  by  the  Veterans  Admin- 
:;ration  without  medical  examination  as  of  July  1 
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1948,  based  upon  the  statements  of  the  veteran  in  the 
application. 

The  reinstated  policy  again  lapsed  on  August  31 
1950,  for  failure  to  pay  premiums.  On  October  19 
1950,  the  veteran  made  application  for  reinstatement 
and  the  questions  10  and  11  were  the  same  and  the 
answers  were  the  same  as  on  the  second  application i 
The  same  warnings  were  likewise  contained  on  thir 
form.  Ij 

Because  the  last  application  was  dated  August  SGj 
1950,  the  veteran  certified  to  the  Veterans  Adminisji 
tration  as  follows : 

"I  hereby  certify  that  to  the  best  of  my  knowledgj^ 
and  belief  I  was  in  as  good  health  on  October  18: 
1950,  as  I  was  on  September  1,  1950,  the  date  of  thi|j 
first  premium  in  default  on  my  National  Service  Lim 
Insurance  account.  Since  the  execution  of  the  applij 
cation,  I  have  not  been  sick,  or  contracted  any  dis 
ease,  or  suffered  any  injury,  or  consulted  a  physicia 
in  regard  to  my  health,  or  been  prevented  by  reaso 
of  ill  health  or  injury,  from  attending  my  usual  0( 
cupation,  and  that  I  am  now  in  sound  conditio] 
mentally  and  physically,  excepting  as  follows :  * 

'^'  /s/  "JOHN  R.  WILLOUGHBY. 


"December  1,1950." 

The  policy  was  reinstated  without  medical  exai 
ination  as  of  December  18, 1950,  based  upon  the  statj 
ments  of  the  veteran  in  the  application  and  the  cej 
tificate. 
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The  evidence  discloses  that  the  veteran,  between 
/August  31,  and  October  19,  1950,  had  received  treat- 
nent  at  the  Veterans  Hospital  in  Fresno,  and  that  he 
lad  been  in  a  hospital  for  examination  and  study  on 
November  1, 1950,  in  San  Francisco,  California.  [28] 

I  At  the  time  the  insurance  lapsed  on  September  1, 
'1950,  the  veteran  was  a  patient  in  the  Fresno  Vet- 
Tans  Hospital,  having  been  admitted  there  on  Au- 
gust 7,  1950,  following  hospitalization  in  the  Uni- 
,^ersity  of  California  Hospital  for  diagnostic  study 
m  July  28,  1950.  On  August  9,  1950,  a  physical  ex- 
•mination  report  of  the  veteran  disclosed  that  there 
fsras  almost  complete  loss  of  vision  of  the  left  eye  and 
f)artial  loss  of  vision  of  the  right  eye  with  retinitis. 
the  amount  of  insulin  the  veteran  had  been  taking 
f7as  increased,  and  he  was  given  two  blood  trans- 
''usions.  After  a  month's  stay  in  the  hospital  he  was 
discharged  on  September  9,  1950,  as  having  attained 
laximum  hospital  benefit,  and  with  a  diagnosis  of 
■iabetes  mellitus,  severe,  and  glomerular  nephritis, 
lironic,  severe  with  azotemia. 

Although  the  veteran  was  actually  a  patient  in  the 
eterans  Hospital  in  Fresno  from  August  7,  1950,  to 
eptember  9,  1950,  the  application  for  reinstatement 
;ates  that  it  was  signed  at  Tulare,  California.  For 
)me  reason,  the  application  was  not  mailed  imtil 
ctober  18,  1950,  and  on  December  1,  1950,  he  sub- 
itted  the  comparative  health  statement  as  of  the 
ctober  18th  date,  which  contained  this  statement: 
jl  have  not  been  *  *  *  prevented  by  reason  of  ill 
ialth  or  injury  from  attending  my  usual  occupation. 
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and  that  I  am  now  in  sound  condition,  mentally  andj] 
physically  *  *  *." 

The  evidence  discloses  that  the  veteran  was  intelli 
gent,  and  had  had  experience  in  conducting  his  ownj/ 
roofing  business.  Nothing  appears  in  the  record  toj 
justify  any  inference  that  the  veteran  was  unable  toji 
understand  the  questions  appearing  on  the  applica-ji 
tions  or  that  he  was  in  any  way  confused  by  the  ques-|i 
tions  or  their  arrangement  on  the  application  forms.)" 
From  the  uncontradicted  evidence,  there  is  no  ques-ji 
tion  that  the  answers  given  to  question  9  on  the  first^i 
application,   and   [29]    question   11   on   the   second|i 
and  third  applications,  were  false.  The  only  inference! j 
that  can  be  drawn  is  that  the  answers  to  question  8j 
on  the  first  application,  and  to  question  10  on  the 
second  and  third  applications  were  likewise  falser 
since  the  medical  reports  establish  that  the  disease 
pursued  a  progressive  course  resulting  in  death  op 
May  24,  1952.  The  veteran  knew  the  progressive  na- 
ture of  the  disease. 


I 


The  representations  made  by  the  veteran  concern' 
ing  the  state  of  his  health  and  treatments  by  physiJ 
cians  and  by  hospitals  were  false,  so  known  to  th^ 
veteran.  These  representations  relate  to  materia] 
facts  and  it  must  be  presumed  from  the  evidence  thai! 
the  statements  were  made  with  intent  to  deceive.  Tht« 
only  problem  relates  to  the  reliance  upon  such  states 
ments  by  the  Veterans  Administration  in  reinstating 
the  policy,  since  all  of  the  information  above  set  fortl 
concerning  medical  treatment  and  hospitalizatioi 
was  on  file  with  the  Veterans  Administration,  anc 
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m  examination  of  such  files  would  have  disclosed  that 
he  veteran's  statements  were  false. 

At  the  time  of  the  first  reinstatement  of  the  policy 
he  veteran  in  answering-  Question  10  stated  that  he 
ad  applied  for  disability  compensation,  retirement 
fay,  pension  or  waiver  of  insurance  premiums.  The 
sport  of  Dr.  Schlottstadt  was  on  file  with  the  Vet- 
rans  Administration  at  that  time.  An  examination 
y  the  Veterans  Administration  would  have  disclosed 
lie  truth  as  to  the  veteran's  condition.  Likewise,  on 
ue  second  and  third  reinstatements,  an  examination 
K  the  files  would  have  disclosed  the  reports  of  Dr. 
(aits  and  of  the  Veterans  Administration  at  Fresno 
Wifornia.  [30]  ' 

The  government  argues  that  the  Insurance  Section 
(  the  Veterans  Administration  is  maintained  at 
(ikJand,  and  that  the  Claims  Section  is  maintained 
n  San  Francisco,  California,  and  that  the  informa- 
t'li  in  the  San  Francisco  office  was  not  available  at 
b  Oakland  office.  If  the  Insurance  Section  had  fol- 
ded up  the  answer  given  by  the  veteran  to  Question 
L  on  the  first  application,  the  falsity  of  the  veteran's 
ittements  would  have  been  disclosed.  This  Court 
:«ls  bound  by  the  language  of  the  Court  of  Appeals 
X'  the  Ninth  Circuit  in  the  case  of  United  States  v 
^lley,  136  F  2d  823.  In  the  Kelley  case,  the  veteran 
applying  for  government  life  insurance,  made  the 
ciowing  answers  to  Question  13  on  the  application: 

33.     Have  you  ever  applied  for  (a)  government 
Qirance  *  *  *?  Ans.  No.  *  *  *  (d)  Pension?  Ans. 
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Apparently  someone  in  the  "Insurance  Section": 
had  endorsed  the  "C-number"  on  the  application.  In 
the  instant  case,  the  veteran  correctly  answered  Ques-j 
tion  10  on  the  first  application.  In  disposing  of  the 
government's  contentions  in  the  Kelley  case,  the 
Court  stated  at  page  825  et  seq.  as  follows: 

''The  evidence  showed  that  both  of  Kelley 's  appli 
cations— his  application  for  compensation  and  hi^ 
application  for  insurance — were  made  to  and  acted  | 
upon  by  the  Veterans  Administration.  With  respec|l 
to  such  applications,  the  Veterans  Administration;  | 
was  and  is  the  agent  of  appellant.  United  States  TJ| 
Golden,  10  Cir.  34  F  2d  367,  376.  The  evidence  showe^ 
that,  as  such  agent,  the  Veterans  Administration  r^ 
ceived,  considered  and  acted  upon  Kelley 's  applica 
tion  for  compensation  before  receiving  his  applies 
tion  for  insurance.  Thus  the  evidence  showed  thg 
appellant,  by  its  agent,  had  full  knowledge  of  th 
application  for  compensation,  and,  with  such  know 
edge,  granted  the  insurance.  Therefore  the  evidencj 
did  not  warrant,  much  less  require,  a  finding  th 
appellant  relied  upon  or  was  deceived  by  the  answ« 
to  question  13(a).  [31] 

"There  is  here  no  question  of  imputing  to  the  Ve 
erans  Administration  knowledge  which  it  might  ha^ 
been  able  to  obtain  from  the  records  of  another  D 
partment  of  the  Government.  Kelley 's  applicati( 
for  compensation  was  a  part  of  the  Administration 
own  records.  Its  knowledge  thereof  was  actual,  n 
imputed,  knowledge.  Hence  such  cases  as  Unit 
States  V.  Riggins,  9  Circuit,  65  F  2d  750;  Unit( 
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States  V.  Depew,  10  Cir.,  100  F  2(i  725;  and  Jones 
v.  United  States,  5  Cir.,  106  F  2d  888,  cited  by  ap- 
pellant, have  no  relevancy  here. 

''Appellant  argues  that  Kelley's  application  for 
insurance  was  considered  and  acted  upon  by  the  'in- 
surance section'  of  the  Veterans  Administration; 
ihat  the  'insurance  section'  had  no  knowledge  of 
iKelley's   application   for   compensation;    and   that 
herefore  appellant  could  disclaim  such  knowledge. 
:)t  Halverson  v.  United  States,  7  Cir.,  121  F  2d  420, 
^^22.  The  argument  assmnes  that  the  'insurance  sec- 
ion'  and  the  Veterans  Administration  are  separate 
ntities,  and  that,  with  respect  to  Kelley's  applica- 
tion for  insurance,  the  'insurance  section'  was  appel- 
mt's  agent.  These  assumptions  are  unwarranted. 
;he  'insurance  section'  of  the  Veterans  Adminis- 
•ation  is  not  a  separate  entity,  but  is  merely  a  func- 
on  or  activity  of  the  Administration.  Appellant's 
?ent  was  not  the  'insurance  section'  of  the  Admin- 
tration,  but  was  the  Administration  itself." 

On  motion  to  amend  the  opinion  rendered  by  the 
'3urt  in  the  Kelley  case.  Chief  Judge  Denman,  con- 
<  rring  in  the  denial  of  such  motion,  stated: 

"The  appellant  moves  a  modification  of  the  opin- 
i  I's  holding  that  the  Veterans  Administration  had 
1  tice  of  the  filing  of  a  claim  for  compensation  by  the 
apellee.  Appellant  urges  that  it  cannot  be  charged 
vth  such  notice  because  of  the  administrative  diffi- 
elty  in  examining  its  files  in  the  compensation  sec- 
tin  to  determine  whether  the  applicant  had  cor- 
r"tly  answered  question  13(a). 
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''There  should  be  no  such  administrative  difficult)^ 
if  the  files  are  properly  kept.  If  they  are  not,  sucl: 
failure  should  not  prejudice  the  veteran's  wido^j 
any  more  than  it  would  prejudice  the  veteran'{| 
widow  suing  the  Equitable  Life  Insurance  Companji 
with  a  vastly  greater  volume  of  life  insurance  ancj 
compensation  business  than  that  of  the  Veterans  Ad^j 
ministration.  If  properly  indexed  it  would  not  [32i 
take  an  hour's  search  of  the  files  to  determini 
whether  a  compensation  claim  had  been  filed.  One  cai^ 
imagine  the  short  shrift  we  would  give  to  a  simila' 
plea  of  the  Equitable  Life  if  the  question  had  bee:; 
whether  the  insured  under  a  life  policy  had  filed  wit 
that  company  a  claim  for  compensation  for  total  die 
ability." 

This  Court  is  constrained,  under  the  language  c 
the  Kelley  case,  to  hold  that  the  government  was  n( 
warranted  in  relying  on  the  false  statements  coi 
tained  in  the  applications  for  reinstatement,  whe 
the  files  of  the  Veterans  Administration  contain  tl 
true  information. 

Were  it  not  for  the  Kelley  case,  this  Court  wou] 
adopt  the  reasoning  contained  in  the  decision  of  tl 
Circuit  Court  of  Appeals  of  the  District  of  Columb 
in  the  case  of  United  States  v.  Kieffer,  228  F  2d  44; 
1956,  and  would  uphold  the  defenses  of  fraud  s 
forth  in  the  answer  of  the  government.  "^ 

Judgment  is  ordered  for  the  plaintiff  in  accordan 
with  the  prayer  of  her  complaint,  and  counsel  for  t 
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plaintiff  is  directed  to  lodge  with  the  Clerk  of  this 
Court  findings  of  fact,  conclusions  of  law  and  form 
af  judgment,  not  inconsistent  with  the  views  herein 
Bxpressed. 

The  Clerk  of  this  court  is  directed  to  forthwith 
nail  copies  of  this  order  and  memorandum  to  counsel 
"or  the  parties. 

/s/  GILBERT  H.  JERTBERG. 
Bated:  July  31,  1956. 
[Endorsed] :     Filed  July  31,  1956.  [33] 


United  States  Bistrict  Court,  Southern  Bistrict 
of  California,  Northern  Bivision 

No.  1448-NB 

tELEN  McCarthy  willoughby, 

Plaintiff, 


vs. 
I 
NITEB  states  of  AMERICA, 


Befendant. 


jFINBINGS  OF  FACT,  CONCLUSIONS  OF 
j  LAW,  ANB  JUBGMENT 

JThe  above-entitled  action  came  on  for  trial  before 
e  Court,  sitting  without  a  jury,  the  plaintiff  ap- 
;aring  in   person   and   by   her   attorney,   Adolph 
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Feierbach,  Esq.,  of  Visalia,  California,  and  the  de- 
fendant appearing-  by  its  attorney,  Andrew  J.l' 
Davis,  Esq.,  of  Los  Angeles,  California,  Assistant!  i 
U.  S.  Attorney,  representing  Laughlin  E.  Waters,i'j 
Esq.,  United  States  Attorney  for  the  Southera|j 
District  of  California,  and  evidence  both  oral  andlj 
documentary  having  been  introduced  and  received'' 
by  the  Court,  and  said  matter  having  been  argued  i 
before  the  Court  both  orally  and  by  written  briefs': 
and  thereafter  submitted  to  the  Court  for  its  deciji 
sion,  and  the  Court  being  fully  advised  in  thtjl 
premises,  makes  these,  its  ! 


Findings  of  Fact 


I. 

That  the  defendant,  on  or  about  September  1 
1944,  duly  issued  to  one  John  R.  Willoughby,  { 
member  of  the  Armed  Forces  of  [34]  the  Unitec 
States,  to  whom  was  assigned  Serial  Numbe: 
T 184-054,  a  policy  of  Life  Insurance  in  the  prinj 
cipal  sum  of  ten  thousand  and  no/100  ($10,000.00 
dollars,  being  National  Service  Life  Insuranc 
Policy  number  17,587,396,  in  which  the  plaintif 
above  named  was  designated  as  sole  beneficiary. 

II. 

That  on  September  28th,  1944,  said  John  It 
Willoughby  cancelled  said  designation  of  bene 
ficiary  and  executed  a  new  designation  naminj 
plaintiff  as  primary  beneficiary  and  the  wife  o 
said  John  R.  Willoughby  as  secondary  beneficiary 
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III. 

That  all  premiums  required  to  be  paid  under  tlie 
terms  of  said  policy  between  the  date  of  issuance 
thereof,  and  the  date  of  death  of  said  John  R. 
iV^illoughby  were  paid  and  received  by  defendant. 

IV. 

That  said  John  R.  Willoughby  was  retired  with 
[he  rank  of  Flight  Officer  in  November,  1945,  on 
account  of  illness,  to  wit,  diabetes  mellitus;  that 
he  Army  Retiring  Board  found  that  said  John  R. 
¥illoughby  was  incapacitated  for  active  service  and 
hat  said  incapacity  was  the  result  of  an  incident 
f  service,  namely  diabetes  mellitus. 

V. 

That  said  John  R.  Willoughby  died  at  the  Vet- 
pan's  Hospital,  Fresno,  California,  on  May  12, 
)52,  as  a  result  of  the  progression  of  said  disease, 
iabetes  mellitus;  that  said  hospital  was  and  is 
laintained  by  an  agency  of  defendant,  to  wit,  the 
"eterans'  Administration. 


VI. 

That  the  primary  beneficiary,  namely  Helen  Mc- 

irthy  Willoughby,  plaintiff  herein  and  mother  of 

phn  R.  Willoughby,  survived  him  and  made  due 

^plication,  on  or  about  October  15,  1952,  to  said 

^3terans'   Administration   for  pajrment  to  her  of 

te  [35]  proceeds  of  said  policy  of  life  insurance; 

tat  on  or  about  March  25,   1953,  said  Veterans' 

iiministration  denied  plaintiff's  claim  and  refused 

t  pay  said  proceeds;  that  thereafter  plaintiff  ap- 


i 
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pealed  said  decision  to  the  Veterans'  Board  of  Ap 
peals,  and  on  August  19,  1953,  said  appeal  wa^ 
denied. 

VII. 

That  said  insurance  policy  lapsed  for  non-payi 
ment  of  premiums  on  each  of  the  following  dates :  \ 

(1)  October  1,  1947.  ]! 

(2)  December  1,  1949.  '' 

(3)  September  1,  1950. 

That  as  to  each  of  said  lapses,  said  John  R.  Will'/ 
loughby  made  applications  for  reinstatement  witb|j 
out  medical  examination,  upon  the  following  datesij 

(1)  July  12,  1948   (as  to  lapse  of  Octobe 
1,  1947).  I 

(2)  February  6,  1950  (as  to  lapse  of  Decen! 
ber,  1949).  i 

(3)  October  19,  1950   (as  to  lapse  of  Sei 
tember  1,  1950). 

and  in  each  of  said  applications  and  in  a  supply] 
mentary  certificate  dated  December  1,  1950, 
said  John  R.  Willoughby  represented  (a)  that 
was  in  as  good  health  as  he  was  on  the  due  date  c 
the  first  premium  in  default,  (b)  that  he  had  n^ 
been  ill,  or  suffered  or  contracted  any  disease,  ii 
jury  or  infirmity,  or  been  prevented  by  reasc 
thereof  from  attending  his  usual  occupation,  ( 
consulted  a  physician,  surgeon,  or  other  practition^ 
for  medical  advice  or  treatment  at  home,  hospit 
or  elsewhere,  in  regard  to  his  health  since  lapse 
said  insurance.  That  each  and  all  of  said  applicj 


i 
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tions  for  reinstatement  were  granted  by  the  said 
Veteran's  Administration,  and  said  policy  was,  at 
the  time  of  his  death  so  reinstated  with  premiums 
paid  to  date. 

VIII. 
That  each  and  all  of  said  representations  set 
forth  in  the  preceeding  paragraph  (designated  (a) 
md  (b))  were  untrue,  and  known  by  said  John  R. 
^illoughby  to  be  untrue,  and  they  and  each  of  them 
vere  material  facts ;  that  it  must  be  presumed  they 

ivere  made  [36]  with  intent  to  deceive. 

I 

IX. 

That  in  his  application  for  reinstatement,  made 
"uly  12,  1948,  said  John  R.  Willoughby  answered 
1  the  affirmative,  the  following  question:  ''Have 
ou  ever  applied  for  disability  compensation,  re- 
roment  pay,  pension  or  waiver  of  insurance  pre- 
liumr'  being  question  numbered  10,  therein. 

That  an  investigation  of  this  answer  in  his  said 
)])lication  by  defendant's  agent  would  have  re- 
'aled  the  true  state  of  the  veteran's  health. 

That  it  is  further  true  that  said  John  R.  Wil- 
lughby    made    written    application    to    the    said 

eterans'  Administration  on  May  25th,  1948,  for 
ledical  treatment,  which  was  granted,  and  he  re- 
vived such  treatment,  at  the  expense  of  the  Vet- 
fans'  Administration  (for  diabetes  mellitus)  from 
lay  18th,  1948,  through  June  30,  1948,  and  from 
tiie  to  time  thereafter,  up  until  the  time  of  his 
dath;  that  the  records  of  said  application  for  disa- 
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ability  compensation,  etc.,  and  of  the  disability  an(^ 
illness  of  John  R.  Willoughby,  and  the  treatmenlj 
thereof  by  physicians  authorized  by  the  Veterans 
Administration  to  administer  it,  were  on  file  witl 
the  Veterans'  Administration  at  the  time  of  receipi 
by  them  of  each  of  said  applications  for  reinstate] 
ment. 

X. 

That  the  true  facts  concerning-  the  state  of  healtli 
and  medical  treatment  of  said  John  R.  Willoughb;|i 

were  known  to  said  Veterans'  Administration  at  thji 

'I 

time  of  granting  each  of  said  applications  for  reirji 
statement,  and  the  Court  finds  therefore  that  th;^ 
action  taken  by  said  Veterans '  Administration  in  sj  i 
granting  the  same  was  not  taken  in  reliance  upo:  | 
the  said  false  representations;  that  in  acting  upo  ( 
said  applications,   the  said  Veterans'  Administnl 
tion  was  at  all  times  acting  as  the  agent  of  the  d( 
fendant  herein;   that  the   defendant   granted   sai 
applications  with  actual  [37]  knowledge  of  his  coi 
dition  of  health  and  that  he  was  under  treatmei 
therefore  by  physicians,  said  information  being 
part  of  the  records  of  defendant's  agent. 


XI. 

That  the  Veterans'  Administration  is  one  agend 
and  is  not  separated  into  separate  entities ;  that  tl 
''Insurance  Section"  and  "Claims  Section"  of  sail 
Veterans'  Administration  are  functions  of  the  sanJ 
agency,  to  wit:  of  Veterans'  Administration  and  tl 
notice  to  our  knowledge  of  one  of  said  ''sectional 
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is  notice  to  and  knowledge  of  said  Veterans'  Ad- 
ministration. 

XII. 

That  Adolph  Feierbach,  Esq.,  attorney  for  plain- 
M,  has  performed  services  in  the  prosecution  of 
olamtiff's  claim  having  the  reasonable  value  of  ten 
)er  cent  (10%)  of  the  amount  of  her  recovery. 

Conclusions  of  Law 

I. 

|The  Veteran's  Administration,   at  all  times  de- 
|-ibed  in  the  foregoing  findings  of  fact,  was  the 

pt    of    the    defendant.    The    United    States    of 
erica.   (United  States  vs.  Golden,  10  Cir.  34  F 

!d,  367,376.) 

II. 
at  the  defendant,  by  its  said  agent,  had  acutal 

owledge  of  the  true  information  concerning  the 
late  of  health  of  said  John  R.  Willoughby,  de- 
based, at  the  time  of  acting  upon  and  granting  his 
id  applications  for  reinstatement  of  his  policy  of 
ational  Service  Life  Insurance  and  it  did  not 
[ly  upon  the  false  representations  of  the  veteran, 
^jhn  R.  Willoughby,  in  reinstating  his  insurance! 
""nited  States  vs.  Kelley,  136  F  2nd  823.) 

III. 

rThat  National  Service  Life  Insurance  Policy  Num- 
b;  17,587,396,  in  the  principal  sum  of  Ten  Thou- 
bd  ($10,000.00)  Dollars  written  upon  the  life  of 
Jhn  R.  Willoughby,  Deceased,  was  [38]  in  full 
f  ^ce  and  effect  at  the  time  of  his  death  on  May  12, 
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1952,  and  the  proceeds  thereof  were  then  and  there 
due  and  payable  to  his  primary  beneficiary,  Helen 
McCarthy  Willoughby,  plaintiff  herein. 

lY. 

That  the  attorney  for  plaintiff,  Adolph  Feierbachji 
Esq.,  of  Yisalia,  California,  is  entitled  to  a  fee  oM 
ten  per  cent  (10%)  of  the  amount  recoverable  bjl 
plaintiff,  and  to  he  paid  direct  to  him  by  the  Vetj^ 
erans'  Administration  out  of  the  sums  awarded  tdj 
plaintiff.  (38  U.S.C.A.  551,  Taylor  vs.  U.  S.,  Ill 
Fed.  Sup.  143,153.) 

V. 

That  plaintiff  herein  is  entitled  to  judgmeni 
against  the  defendant  for  the  principal  sum  of  tei 
thousand  ($10,000.00)  dollars. 


' 


Judgment 

In  accordance  with  the  foregoing  Findings  o 
Fact  and  Conclusions  of  Law,  it  is  ordered,  aq 
judged  and  decreed: 

1.  That  plaintiff  herein,  Helen  McCarthy  Wi 
loughby,  do  have  and  recover  of  and  from  the  d 
fendant,  the  United  States  of  America,  the  sum  ( 
ten  thousand  ($10,000.00)  dollars. 

That  out  of  said  sum  payable  to  plaintiff,  the] 
"be  paid  direct  to  Adolph  Feierbach,  Esq.,  Attorne 
at  Law,  Visalia,  California,  and  deducted  from  tl 
sum  payable  to  plaintiff,  ten  per  centum  (10^ 
thereof. 


] 
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Dated:     November  16th,  1956. 

/s/  GILBERT  H.  JERTBERG, 

United  States  District  Judge. 

Lodged  November  15,  1956. 
[Endorsed] :     Filed  November  16,  1956. 
Docketed  and  entered  November  21,  1956.  [39] 


"Title  of  District  Court  and  Cause.] 

NOTICE   OF  APPEAL  TO   COURT   OF 
APPEALS  FOR  THE  NINTH  CIRCUIT 

Notice  Is  Hereby  Given  that  the  defendant, 
'Jnited  States  of  America,  hereby  appeals  to  the 
Jnited  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  entered  in  this 
lase  on  November  21,  1956. 

Dated:     January  16,  1957. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.   S.  Attorney, 
Chief,  Civil  Division; 

/s/  HIRAM  W.  KWAN, 

Assistant  U.  S.  Attorney, 
j  Attorneys  for  Defendant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  January  16,  1957.  [41] 
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In  the  United  States  District  Court,  Southern 
District,  of  California,  Northern  Division 

No.  1448-ND-Civil 


HELEN  McCarthy  willoughby. 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Honorable  Gilbert  H.  Jertberg,  Judge  Presiding.  ^:, 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

February  9,  1956 

Appearances  of  Counsel : 

For  the  Plaintiff : 

ADOLPH  FEIERBACH. 

For  the  Defendant: 

LAUGHLIN  E.  WATERS, 

United  States  Attorney,  by 
ANDREW  J.  DAVIS, 

Assistant  United  States  Attorney. 
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HELEN  McCarthy  willoughby 

the  plaintiff,  called  as  a  witness  and  having  been 
irst  duly  sworn,  was  examined  and  testified  as  fol- 
[ows: 


Direct  Examination 

By  Mr.  Feierbach:  [4*] 

*     *     * 

Q.  Will  the  Clerk  show  the  witness  Govern- 
nent's  Exhibit  B? 

A.     Yes,  I  am  acquainted  with  this  form.  [11] 

Q.  And  that  is  a  form  for  application  for  rein- 
tatement  ?  A.     Nonmedical. 

Q.  Do  you  know  the  procedure  whereby  those 
orms  were  received  by  the  Veterans  Administra- 
Lon  ?  A.    Yes. 

Q.     And  can  you  describe  that"? 

A.  This  form  was  received  in  the  premium  ac- 
3unting  section,  and  went  directly  to  the  account- 
ig  clerk  that  handled  the  insurance  records  for 
lis  number,  I  should  say  the  premium  accounting 
^cords  for  this  number,  and  if  the  application  was 
answered  yes  and  no  to  questions  10  and  11,  and  the 
:  omittance  was  sufficient  to  reinstate  the  insurance, 
;id  it  was  signed  by  the  applicant,  and  there  was 
othing  irregular  on  its  face,  the  clerk  would  rein- 
iate  the  insurance,  stamp  this  form  ''reinstated" 
ad  send  it  to  file,  and  then  send  a  release  to  the 
]  sured. 


♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
lanscript  of  Record. 
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(Testimony  of  Helen  McCarthy  Willoughby.) 

Q.  Did  the  Veterans  Administration  send  the 
unexecuted  form  to  the  insured?  j 

A.  Yes.  We  were  responsible  for  releasing  this 
form  to  the  insured  if  insurance  had  lapsed. 

Q.  Can  you  describe  the  procedure  whereby  one] 
of  these  forms  would  be  sent  to  an  insured  person  1 

The  Court:    Well,  are  you  referring  now  to  thc|l 
application  ? 

Mr.  Davis :  To  the  application  for  [12]  reinstate- 
ment, j 

A.     Once  a  month  we  had  the  clerks  scan  theii 
accounts,  and  any  account  in  which  a  remittancdi 
had  not  been  received  during  that  month  and  whiclii 
was  due,  they  would  certify  those  records  and  preii 
pare  the  letters  to  the  insured.  H 

The  Court:    And  did  you  enclose  a  form  of  apji 
plication  to  reinstate?  j 

The  Witness:     That  is  right,  we  attached  thiilj 
form  353-a.  j 

The  Court :     In  duplicate  ?  L 

The  Witness :  No,  we  only  attached  the  one  copy 
and  we  noted  in  our  records  that  we  had  sent  ou 
the  notice. 

The  Court :  And  then  if  the  application  was  reg 
ular  on  its  face,  as  you  have  indicated,  you  woul 
stamp,  or  somebody  would  stamp  '' reinstated,"  i 
that  correct? 

The  Witness:     That  is  correct. 

The  Court:  Then  what,  if  anything,  in  that  re 
mained  a  part  of  the  files  of  the  section?  Is  tha 
right? 
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'Testimony  of  Helen  McCarthy  Willoughby.) 

The  Witness :    That  is  right,  it  went  to  the  insur- 
ince  file  in  our  section.  [13] 


DR.  MANIFEE  McDONALD 

ailed  as  a  witness  by  the  defendant,  having  been 
rst  duly  sworn,  was  examined  and  testified  as  fol- 
)ws: 


Direct  Examination 

\j  Mr.  Davis :  [15] 

*     *     * 

Q.     Doctor,   are   you   acquainted   and   have   you 
udied  the  disease  known  as  diabetes  mellitus? 
A.     I  have,  yes. 

Q.    And  how  does  one  become  afflicted  with  that 
Sease  ? 

A.     The  answer  to  that  is  imknown.   It  is  not 
lown  what,   except  in  unusual   cases — the   usual 
ses  of  diabetes,  the  cause  of  it  is  not  known. 
Q.     Is  it  a  hereditary  type  of  disease? 
A.     Heredity  is   involved   in   its   appearance   in 
y  [16]  particular  patient,  yes. 
Q.     Do  individuals  in  any  particular  occupation 
luire  diabetes  mellitus? 

A.     No.    It   is   not   an   occupational — occupation 
esn't  represent  a  hazard. 
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(Testimony  of  Dr.  Manifee  McDonald.) 

Cross-Examination 

By  Mr.  Feierbach:  [17] 

*     *     * 

The  Court:  Doctor,  for  the  record,  will  you  e^i 
plain  in  layman's  language  what  you  mean  by  diaj 
betes  and  what  you  mean  by  mellitus"?  ''< 

The  Witness:  Well,  there  are  two  diseasei 
labeled  with  the  general  term  diabetes.  Diabeter! 
means  sweet  urine.  In  one  kind,  which  we  are  nqji 
dealing  with,  it  is  disease  in  which  very  largii 
amounts  of  urine  are  passed;  it  is  quite  [21]  far(jf 
The  type  we  are  speaking  about — no,  wait  a  minuti 
let  me  back  up  a  little.  Diabetes  means  much  urinll 
Diabetes  insipidus  is  weak  urine,  or  a  lot  of  urin<li 
That  is  the  end  of  that  one. 

Diabetes  mellitus  is  sweet  urine,  sugar  in  tl 
urine.  It  is  classed  as  a  metabolic  disease  in  th 
the  disease  is  a  disorder  of  the  metabolism  involvin 
primarily  the  sugars  or  carbohydrates  in  the  bod^ 
secondarily  involving  the  other  things  we  eat,  pr^ 
tein  and  fat.  The  disease  manifests  itself  as  a 
abnormal  elevation  of  the  blood  sugar  with  se 
ondary  spillage  of  sugar  into  the  urine.  The  boc 
cannot  handle  sugars  correctly,  they  are  lost,  oth( 
foods  must  take  their  place,  take  the  place  of  sugai 
and  the  secondary  bad  effects  are  due  to  abnorm 
metabolism,  to  try  to  make  up  for  this  defect.  It 
a  difficult  disease  to  define,  because,  as  I  say,  ^ 
don't  know  its  cause.  Its  effects  are  felt  in  mai 
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(Testimony  of  Dr.  Manifee  McDonald.) 
places  in  the  body.  Ten  years  ago  it  was  a  simple 
disease  to  find,  but  we  know  a  little  more  about  it 
and  we  don't  know  as  much  as  we  thought  we  did. 
The  Court:  And  does  it,  if  not  corrected,  pro- 
duce this  degeneration  you  mentioned,  other  dis- 
)rders  ? 

The  Witness:    Yes.  Now  we  are  getting  into  the 
ield  of  disagreement  among  doctors,  your  Honor. 
f^ome   of  these   degenerative   disorders   come   on — 
;iome  doctors  say  these  degenerative  disorders  come 
n  no  matter  how  well  the  patient  [22]  is  treated, 
still  depends  on  the  particular  patient.  We  can't 
^ay  for  sure.  Other  doctors,  who  are  authorities  in 
ae  field,  who  have  devoted  their  lives  to  the  sub- 
act,   strongly  believe   and  write   and  say  in  loud 
3ices  that  there  will  be  a  minimum  or  none  of 
^ese   degenerative   disorders  in  a  patient  who   is 
ell  controlled  as  far  as  the  diabetes  goes,  that  is, 
)  sugar  spilling  most  of  the  time,  for  twenty  or 
irty  years.  The  arguments  are  not  settled. 
The  Court:     Well,  I  have  known  many  people 
rer  the  years,  I  think,  who  have  been  on  some  sort 
insulin  treatment  and  diet  and  they  have  gotten 
ng  very  well  for  a  period  of  many  years. 
The  Witness :    That  is  very  true.  Insulin  is  used 
most  diabetes  in  addition  to  the  diet  to  help  con- 
.J)l,  to  help  level  off  this  tiood  sugar  at  a  normal 
near  normal  level.  [23] 
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called  as  a  witness  by  the  defendant,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: [26] 


Direct  Examination  j| 

By  Mr.  Davis :  ji 

i 
*     *     * 

Q.    Was  Mr.  Willoughby  a  patient  at  the  hos- ! 
pitall  j 

A.    Yes,   he   was.   Our   records   show   Mr.   Wil-jj 
loughby  was  admitted  to  the  Veterans  Administra- 1 
tion   Hospital,    Fresno,    California,   on   August   7, 
1950,  at  9 :30  a.m.,  and  was  discharged  on  Septem- 
ber 9,  1950.  [27] 


The  Witness :  9th.  He  was  readmitted  again  May 
21,  1952,  and  expired  May  24,  1952.  There  are  no| 
other  admissions  to  this  hospital. 

Q.     (By  Mr.  Davis)  :     He  was   continuously 
patient  in  your  hospital,  or  at  the  hospital  fromii 
August  7,  1950,  to  September  9,  1950?  i 

A.  For  a  period  of  33  days,  yes,  sir.  I  believe 
there  was  no  leave  or  pass  given  that  I  know  of.    j 

Q.  Does  your  record  show  what  type  of  treat-i 
ment  he  received?  A.     Yes,  sir,  it  does.  [28^ 

*     *     * 

Q.     Is  there  any  summary  of  the  treatment  h( 
received  ? 
A.     Yes,  there  is  a  summary  on  the  first  period^ 
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of  hospitalization,  which  is  made  on  all  the  patients, 
which  is  called  a  discharge  or  narrative  summary, 
and  there  is  also  a  summary  covering  the  entries  of 
the  hospital. 

Q.     Would  you  read  for  the  record  the  summary 
for  the  first  period  of  hospitalization? 

A.     This  summary  is  broken  down  into  several 
parts.  First,  is  "Present  illness:  This  patient  was 
admitted  to  this  hospital  with  the  following  com- 
plaints, loss  of  energy,  weakness,  loss  of  vision  left 
eye,  partial  loss  of  vision  right  eye.  While  in  serv- 
ice in  1946  he  became  tired,  weak  and  thirsty.  [29] 
He  reported  to  the  flight  surgeon  and  found  that 
he  had  diabetes.   He  was   hospitalized  at  DeWitt 
General  Hospital  for  two  months  and  retired  from 
the  Army.  About  one  year  ago,  he  was  fairly  well 
controlled  and  he  became  more  fatigued,  his  ankles 
and  legs  began  to  swell,  and  his  diabetes  became 
i  harder  to  control.  For  the  past  six  months,  he  has 
!i  been  under  the  care  of  a  general  practitioner,  and 
inasmuch  as  his  albumin  remained  4  plus  all  the 
,1  time  and  his  blood  sugar  high,  and  inasmuch  as  he 
I J  had  retinal  hemorrhages  with  loss  of  vision  in  the 
jileft  eye,  and  inasmuch  as  he  had  a  hemoglobin  of 
125  to  50,  he  was  sent  to  the  University  of  Calif or- 
Hnia  Hospital  where  he  remained  for  diagnosis.  He 
was  admitted  to  the  University  of  California  Hos- 
pital July  28,   1950,  for  diagnostic  study.  At  the 
UC  Hospital,  the  patient  was  found  to  have  a  high 
glucose  tolerance.  The  fundi  showed  large  recent 
and  old  hemorrhages  and  punctate  hemorrhages  of 
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both  retinae.  He  was  found— and  there  are  stricken 
two  words,  to  have — on  urine  examination,  to  have 
a  fixed  urine  specific  gravity,  excretion  of  8  grams 
of  albumin  and  61,000,000  red  blood  cells  a  day  with 
occasional  hyaline  casts.  The  PSB  excretion  was 
13%  in  13/4  hours.  The  NPN  was  71.5." 

The  next  paragraph  is  entitled:  "Physical  Ex- 
amination :  This  31-year-old  ex-pilot,  a  present  roof- 
ing contractor,  was  examined  on  August  9,  1950. 
Height,  721/2.  Weight,  158.  [30]  Blood  pressure, 
160/90.  Patient  appears  slightly  pale  and  asthenic. 
He  is  fairly  intelligent  and  understands  his  medical 
problem.  Examination  of  the  eyes  revealed  prac- 
tically complete  loss  of  vision  in  the  left  eye,  marked 
retinitis.  Partial  loss  of  vision  of  right  eye  with 
retinitis,  also.  Examination  of  the  heart  and  lungs 
was  normal.  Palpation  and  hammer  percussion  over 
both  kidneys  elicits  no  tenderness." 

The  next  paragraph  is  entitled:  ''Laboratory  and 
X-Ray  Findings :  Urinalysis :  Specific  gravity,  10.5. 
Albumin,  4  plus.  Field  covered  with  a  morphourates 
—8-8-50.  8-22-50,  specific  gravity,  10.6.  Albumin,  3 
plus.  Microscopic:  Many  bacteria  in  morphous  ma- 
terial, occasional  red  blood  cells.  8-8-50,  blood  sugar 
270  mgms.  per  100.  NPN  88%  mgms.  per  100. 
8-11-50,  total  protein,  8.6  grams  per  100.  8-22-50, 
NPN,  108.  Hematology:  8-8-50,  white  count,  10,250. 
Red  count,  3,190,000.  8-22-50,  white  count,  10,150. 
Red  count,  3,890,000.  X-ray  of  the  chest  was  clear." 

The  next  paragraph  is  entitled:  ''Course  in  the 
Hospital:  The  patient" — then  there  are  six  words 


Helen  McCarthy  Willotighhy  55 

(Testimony  of  John  J.  McDonagh.) 
deleted  in  ink  which  are,  was  put  on  insulin,  or, 
rather — "was  continued  on  his  insulin,  similar  to 
the  treatment  received  at  the  University  of  Califor- 
nia Hospital.  He  was  given  15  units  of  insulin  be- 
fore meals.  This  was  varied,  according  to  the  re- 
sults of  urinalysis,  being  increased  to  20  or  25  be- 
fore meals.  Two  transfusions  of  500  cc  whole  blood 
each  were  given  during  [31]  the  patient's  stay  at 
the  hospital.  The  patient  was  put  on  a  low  salt  diet 
of  2,400  calories.  Patient  w^as  given  Seconal  when 
necessary  for  sedation.  After  the  patient's  stay  in 
the  hospital  for  about  a  month,  his  diabetes  was 
fairly  well  controlled.  The  patient  was  more  com- 
fortable and  had  very  few  complaints.  Inasmuch  as 
no  further  treatment  was  indicated,  the  patient  was 
recommended  for  discharge." 

Then  w^e  have  following  that  several  short  para- 
graphs. "Discharge  Status:  MHB.  Discharge  medi- 
cation: None.  Follow-up:  None. 

"Diagnoses:  1.  Diabetes,  Mellitus,  severe. 

"Diagnoses:  2.  Glomerulus  nephritis" — it  is  two 
|words  here — "chronic,  severe;  with  azotemia. 

Service-connected  status:  Unchanged.  This  ex- 
!amination  was  not  for  rating  purposes."  [32] 

*  *     * 

Cross-Examination 

By  Mr.  Feierbach: 

*  *     * 

Q.    Just  one  question  before  you  start  to  read: 
Chese  are  records  of  the  Veterans  Administration 
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are  they  not?  [33]  A.    Yes,  they  are. 

Q.     The  total  records  of  the  Administration? 

A.  Yes,  these  are  retained,  however,  at  our  hos- 
pital. 

Q.     You  are  going  to  read  it? 

A.  This  summary  is  for  the  second  period  of 
hospitalization,  entitled  ''Narrative  Summary" — 
no,  ''Final  Summary." 

Date  of  admission,  5-21-52.  Date  of  discharge, 
5-24-52  (Died).  Number  of  days  hospitalized  3. 

First  paragraph  under  the  heading  of  "present 
Illness :  This  33-year-old  white  male  adult,  a  known  j 
case  of  diabetes  for  six  years  and  chronic  nephritis  |l 
for  about  three  years,  was  admitted  on  5-21-52  with  i 
symptoms  of  advancing  anemia  and  progressive  de-   I 
terioration  in  his  general  condition  for  the   past  \h 
three  months.  Diabetes  mellitus  dates  back  to  1946  }M 
while  in  the  service.  He  has  been  taking  insulin  for  j  i 
this  since,  more  recently  in  three  doses  daily.  2%  h 
years  ago  following  the  onset  of  fatigability,  pedal  || 
edema  and  blindness,   he  was  hospitalized   at  the  H 
University  of  California  Hospital  where  urinalyses  f^ 
revealed  specific  gravity  to  be  fixed,  quantitative  i 
albumin  excretion  8  grams  in  a   day,   and  Addis  |i 
count  61  million  red  cells  with  occasional  hyaline  |i 
casts.  PSP  excretion  was  13%  in  two  hours.  NPN  jj 
was  71.5.  They  felt  that  he  was  a  case  of  chronic 
glomerulonephritis  with  severe  renal  failure  as  well 
as    diabetes    mellitus.    He    was    hospitalized    here 
during  the  summer  of  1950.  Blood  [34]  pressure  at 
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that  time  was  160/90.  He  was  somewhat  pale.  Heart 
and  lungs  were  not  remarkable.  NPN  varied  from' 
88  to  108.  Red  count  was  from  3,190,000  to  3,890,- 
000.  Chest  X-ray  was  negative.  Urine  showed  fixed 
specific  gravity  with  3  plus  albumin.  Blood  sugar 
was  270.  Microscopic  urinalysis  revealed  occasional 
red  blood  cells.  He  received  two  blood  transfusions 
here  and  was  treated  with  a  low  salt  diet.  Insulin 
was  given  three  times  daily  before  meals,  usually 
15  units  per  dose.  Following  his  discharge  here,  he 
was  cared  for  by  his  local  physician  receiving  liver 
injections,  iron,  vitamin  preparations  in  an  attempt 
to  control  his  anemia.  There  was  gradual  improve- 
ment to  December  of  1951  when  he  was  feeling 
somewhat  stronger.  His  blood  pressure  was  said  to 
be  normal  at  that  time.  He  received  a  transfusion 
in  March,  1951,  and  again  in  June,  1951. 

"In  February,  1952,  patient  developed  symptoms 

)f   influenza,    was    hospitalized    and    received    two 

vlood  transfusions  as  well  as  antibiotics.  He  recov- 

ired  somewhat  but  after  leaving  the  hospital,  his 

(ondition  has  gradually  deteriorated  to  the  time  of 

|dmission.  During  the  three  weeks  before  admis- 

I'lion,   this   was   particularly  noticeable.    Symptoms 

icluded  nausea,  frequent  vomiting,  intermittently 

cor  appetite,  loss  of  strength,  fatigability,  weak- 

9SS,  and  insomnia.  He  stayed  on  a  low  salt  diet. 

'e  stated  that  there  was  development  of  mild  edema 

'  his  extremities  on  prolonged  [35]  standing  with 

ipid  diminution  on  reclining.  He  has  also   com- 

]ained  of  occasional  irregular  heart  action  with 
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palpitation  and  skipped  beats.  This  is  a  relatively 
new  symptom,  during  the  past  several  weeks.  Sys- 
tem review  and  past  history  revealed  no  significant 
nocturia,  moderate  exertional  dyspnea  probably  re- 
lated more  to  the  status  of  his  hemograph,  noc- 
turnal dyspnea  for  the  past  three  weeks  though  not 
severe.  He  has  received  no  digitalis  or  mercurial 
diuretics  in  the  past.  Two  years  ago  he  became  blind  jj 
in  the  right  eye  and  developed  poor  vision  in  his  } 
left  eye.  These  occurred  suddenly  following  retinal  ii 
thromboses.  There  is  a  history  of  hives  during  child-  i 
hood  and  more  recently  he  has  been  told  he  had  hay  ; 
fever."  | 

The  next  paragraph  is   entitled  "Physical   Ex-  i 
amination:   Revealed   a   well-developed,   well-nour-  |^ 
ished,  young,  white,  male  adult  who  is  conscious,  |s 
co-operative  and  rational  and  who  appeared  acutely 
and  chronically  ill.  He  is  well  oriented,  appeared 
extremely  intelligent  and  had  good  grasp  of  mem- 
ory.  There  was  no  apparent  dyspnea,   orthopnea, 
cyanosis,  edema  or  petechiae.  The  pertinent  physi- 
cal findings  included  minimal  neck  vein  distention, 
both  pupils  regular,  the  right  slightly  greater  than 
the  left,  and  the  right  not  reacting  well  to  light. 
Conjunctivae  showed  3  plus  pallor.  Limg  fields  were! 
clear.  The  heart  appeared  somewhat  enlarged  to  the] 
left.  The  PMI  was  felt  midway  between  the  [36]  i 
mid  clavicular  and  anterior  axillary  line  in  the  5th 
left  intercostal  space.  On  admission  the  heart  was 
irregular  with  a  moderate  pulse  deficit  of  some  20 
beats.    The    following    morning,    heart    rate    an 
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rhj^thm  were  regular  at  110  per  minute.  Blood 
pressure  was  145/88.  There  was  a  Grade  I  soft 
systolic  murmur  at  the  apex.  The  abdomen  was 
negative.  Neurological  examination  was  not  remark- 
able. The  remainder  of  the  physical  examination 
was  within  normal  limits." 

The  next  paragraph  is  entitled  "Laboratory 
Work:  Admission  urines  revealed  on  two  occasions, 
specific  gravity  1005,  albumin  4  plus,  and  2  plus, 
and  urines  for  sugar  were  negative.  Microscopic 
examination  of  the  urines  revealed  on  1  occasion 
many  granular  casts,  50  WBC,  and  5-10  RBC.  On 
the  2nd  occasion,  essentially  the  same  findings.  Red 
counts  2,110,000,  hematocrit  20,  sedimentation  rate 
14  corrected.  White  count  10,350  with  polys  73%. 
NPN  was77  mg.  %." 

The  next  paragi'aph  is  entitled  "Tentative  Diag- 
nosis: Chronic  glomerulonephritis." 

The  next  paragraph  is  entitled  "Course  in  Hos- 
pital:  Patient  was  in  the  hosj^ital  3  days  before 

I  expiration.  It  was  felt  that  the  patient  represented 
a  rather  advanced  stage  of  chronic  glomerulone- 
phritis but  that  his  anemia  was  probably  responsi- 

'^Ible  for  much  of  the  symptomatology  at  [37]  this 

^|time.  It  was,  therefore,  decided  to  transfuse  the 
patient.  The  first  day  in  the  hospital,  the  patient 

^"Ifeceived  the  same  insulin  dosage  he  had  been  taking 
,)n  the  outside,  namely,  15  units,  10  units,  and  10 
mits  of  regular  insulin  before  the  three  meals.  He 
[lad  slight  insulin  reaction  in  the  late  afternoon  of 
ihe  1st  day  and  the  insulin  dosage  was  then  cut  to 
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5  units  before  each  meal  from  there  on.  On  the  2nd  j 
hospital  day,  the  patient  received  500  cc  of  blood  by  i 
transfusion.  About  an  hour  after  the  end  of  the 
transfusion  he  complained  of  some  tightness  in  his  | 
chest  with  some  difficult  respirations.  Six  minims  ! 
of  epinephrine  relieved  this  fairly  well.  EKG  re-  | 
vealed  sinus  tachycardia  and  left  ventricular  hyper-  i 
trophy.  Early  in  the  morning  of  5-24-52,  patient  I 
became  quite  dyspneic,  pulse  became  poor  and  weak,  ; 
and  skin  became  cold  and  moist.  Patient  complained  i 
of  constricting  feeling  about  the  chest.  Emergency  | 
EKG  revealed  ventricular  tachycardia.  Blood  pres-  'i 
sure  was  unobtainable.  Pronestyl  intravenously  in  | 
the  dose  of  600  mg.  total  over  a  period  of  about  40  ^ 
minutes  was  ineffectual  in  halting  this  arrhythmia 
and  patient  was  pronounced  dead  at  7:45  a.m., 
5-24-52.  A  post-mortem  examination  was  done. 

''Diagnosis:  1.  Diabetes  mellitus,  treated,  died. 
2.  Chronic  glomerulonephritis,  treated,  died.  3. 
Arteriosclerotic  heart  disease,  treated,  [38]  died.  4.! 
Infarction  of  myocardium  due  to  arteriosclerotic 
coronary  thrombosis  manifested  by  ventricular: 
paroxysmal  tachycardia." 

Diagnosis  No.  5,  which  has  been  deleted  in  ink, 
''Hypertensive  cardiovascular  disease  secondary  to| 
dg.  No.  2."  [39] 
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a  witness  for  the  defendant,  having  been  previously 
duly  sworn,  resumed  the  stand,  and  was  examined 
and  testified  further  as  follows: 


Direct  Examination 
(Continued) 
.  By  Mr.  Davis: 

'  Q.  Mr.  Denardo,  I  am  going  to  show  you  Plain- 
tiff's Exhibit  I,  and  ask  you  if  you  are  familiar 
with  the  type  of  form,  which  appears  photostated 
thereon?  A.    Yes,  I  am. 

Q.     And  did  your  section  regularly  handle  that 
1    type  of  form?  A.    Yes. 

Q.  And  can  you  describe  what  it  is  and  what  it 
was  used  for? 

A.  This  is  what  we  call  the  premium  record 
card,  on  which  we  posted  all  remittances  received 
for  the  insurance,  and  it  indicated  the  status  of  the 
insurance. 

Q.  When  premiums  were  paid,  it  would  be 
posted  on  these  cards? 

A.     That  is  right.  There  is  a  column  here,  ''Last 
! month  [40]  paid,"  and  we  would  post  remittances 
"  and  show  the  last  month  for  which  it  was  paid. 

Q.  Now,  those  cards  there  show  which  insured 
the  cards  refer  to  ? 

A.  Well,  this  record  is  for  John  R.  Willoughby, 
^Number  17587396. 
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Q.  From  those  cards  can  you  tell  if  Mr.  Wil- 
loughby's  insurance  lapsed  at  any  time? 

A.     Yes. 

Q.     And  did  it  lapse  more  than  once? 

A.     Yes,  reading  this  card  it  lapsed  three  times. 

Q.     What  was  the  first  lapse? 

A.  The  first  time  it  lapsed  was  November,  1949, 
nonpayment  of  premium.  Excuse  me. 

Q.     Is  that  the  second  time,  or  the  first  time? 

A.  No,  the  first  time  it  lapsed  was  September, 
1947,  nonpayment  of  premium. 

Q.     Was  it  reinstated  on  that  occasion? 

A.  It  was  reinstated,  nonmedical  reinstatement, 
July  12,  1948. 

Q.  What  is  the  next  lapse  that  appears  in  the 
record  ? 

A.  The  insurance  was  paid  to  November,  1949, 
when  it  lapsed  for  nonpayment  of  premium. 

Q.  Was  the  insurance  reinstated  on  that  occa- 
sion? 

A.  Yes,  it  was  reinstated  with  a  nonmedical  re- 
instatement [41]  form  353  on  February  8,  1950. 

Q.    What  was  the  next  lapse  ? 

A.     The  next  lapse  was  August,  1950. 

Q.     Was  it  thereafter  reinstated? 

A.  Yes,  it  was  reinstated  with  a  nonmedical  re- 
instatement form  on  October  15,  1950. 

Mr.  Davis:    May  I  see  Defendant's  F,  G,  H? 

The  Court:  Was  there  a  period  of  a  year  in 
which  the  policy  could  be  reinstated  for  nonpayment 
of  premium? 
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The  Witness:  Well,  at  the  time  the  policy  could 
be  reinstated,  there  was  no  limitation. 

The  Court:  In  other  words,  if  the  policy  had 
lapsed  for  nonpayment  of  premium  and  that  cov- 
ered a  two-year  period,  or  three,  the  veteran  could 
make  application  and  forward  the  proper  premiums 
covering  that  period,  then  on  the  nonmedical  rein- 
statement it  would  be  reinstated,  is  that  right? 

The  Witness:  That  is  right,  and  subsequently, 
and  I  don't  know^  at  which  date  it  changed,  that 
rule  only  applied  for  a  90-day  period,  but  for  a  cer- 
tain period  of  time  there  was  no  limit.  That  was 
immediately  after  the  war,  but  after  things  were 
organized  it  was  changed  back  to  the  90-day  pe- 
riod. 

The  Court:  Yes,  but  these  reinstatements  were 
all  made  within  that  90-day  period,  I  assume?  [42] 

The  Witness:  Well,  the  first  one  w^asn't,  but  the 
second  one  was,  and  the  third  was  within  the  90-day 
period. 

Q.  (By  Mr.  Davis) :  Mr.  Denardo,  I  show  you 
Defendant's  Exhibits  B,  C,  D  and  E.  You  have  testi- 
I  fied  this  morning  with  reference  to  Exhibit  D,  I  be- 
lieve, is  that  correct?  A.     That  is  correct. 

Q.  The  Exhibits  B  and  C  also  represent  rein- 
Statement  application  forms,  and  were  those  han- 
;dled  the  same  as  was  the  procedure  when  Exhibit 
D  was  being  processed?  A.    Yes. 

Q.  Now,  you  testified  this  morning  that  if  the 
documents  appeared  regular  and  the  proper  an- 
swers appeared  on  the  face  of  the  reinstatement  ap- 


64  United  States  of  America  vs. 

(Testimony  of  William  G.  Denardo.) 
plication,  the  clerk  stamped  the  application  rein- 
stated, is  that  correct?  A.     Yes. 

Q.  What  was  the  procedure  if  the  question  re- 
lating to  comparable  health  and  visits  to  physicians 
and  hospital  were  answered  which  would  indicate 
the  comparative  health  was  not  as  good  or  that  the 
veteran  had  visited  a  doctor  or  physician? 

A.  Well,  the  premium  review  clerks  in  my  sec- 
tion were  not  authorized  to  handle  such  reinstate- 
ment, and  they  would  send  them  with  the  insurance 
file  to  the  insurance  medical  section  for  processing, 
and  then  if  it  [43]  was  approved,  it  would  be  re- 
turned to  the  premium  review  clerk  for  handling. 

Q.  Your  section  then  was  only  authorized  to  re- 
instate if  the  answers  appeared  in  regular  form? 

A.  Yes  and  no  to  the  two  questions.  Any  varia- 
tion of  that,  or  any  statement  under  that  illness 
block,  why,  we  would  have  to  recheck  them. 

Q.  At  that  time  you  would  send  it  to  a  different 
section,  the  insurance  section? 

A.    Insurance  medical  section. 

Q.  Medical.  And  you  are  not  acquainted  with 
the  procedure  in  that  section? 

A.     No,  that  was  a  different  division. 

Q.  Thereafter  if  the  form  was  returned  to  you 
from  the  medical  section,  what  would  appear 
stamjjed  on  the  form  ? 

A.    Well,  it  would  come  back  either  stamped  ''ac- 
ceptable" and  it  was  signed  by  one  of  the  doctors, 
or  one  of  the  members,  I  should  say,  of  the  medical . 
section;   or  they  had   a  covering   form  that  they 
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would    attach   to   the    reinstatement,   advising   we 
could  renistate;  or,  thirdly,  it  would  be  stamped 
rejected"  or  a  word  similar  to  that,  they  did  not 
accept  it. 

Q.     Did  you   review  the   insurance   folder   con- 
tamed  m  the  Veteran's  iile  this  morning? 
A.     Yes,  sir. 

Q.  And  was  there  any  medical  evidence  or  in- 
formation [44]  contained  in  that  portion  of  the 
nle? 

A.     Not  in  the  insurance  portion  of  the  file.  [45] 


*     * 


Q.  Mr.  Denardo,  I  am  going  to  show  you  Gov- 
ernment's Exhibit  J,  and  ask  you  if  you  recognize 
the  document?  A.     Yes,  I  do. 

Q.     Would  you  state  what  it  is  ? 

A.     This  is  the  operating  manual  for  the  pre- 
mium accounts  unit. 

Q.  And  fiat  covered  your  section,  did  it,  of  the 
I  Veterans  Administration? 

A.     This  covered  some  of  the  units  of  my  section. 

Q.  Did  that  provide  for  the  procedure  to  be 
followed  m  processing  reinstatement  applications^ 

A.     Yes. 

Q.     Can  you  point  to  the  portions  of  the  opera 
aons  manual  which  refer  to  the  reinstatement  of 
nsurance? 

A.  In  this  Change  16,  dated  August  16,  1948 
'age  115,  covered  the  handling  of  reinstatement  ap- 
'lications.  ^ 
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Q.     And  what  specific  portion  of  the  page  covers  j 
it?  Is  there  a  numerical  reference? 

A.     There  are  a  few,  and  the  entire  page  covers  j 

it,  but  I  think  the  pertinent  ones  are  items  7  and  | 

26,  here.  , 

Q.     And  when  you  were  chief  of  the  premium  j 
accounting  section,  you  were  governed  by  this  man- 
ual, is  that  correct?            A.     Yes.  [48] 


Cross-Examination 

By  Mr.  Feierbach:  [49] 

*     *     * 

Q.  Your  office  would  handle  requests  for  waiver 
of  insurance  premiums'? 

A.  No,  the  insurance  service  would,  and  the  por- 
tion of  my  section,  we  kept  the  insurance  folder, 
attached  the  folder  to  the  waiver  for  insurance  pre- 
miums, which  was  forwarded  to  the  disability  claims 
division. 

Q.  You  had  access  to  the  disability  files  of  the 
Veterans  Administration  ? 

A.     There  was  actually  no  disability  file. 

Q.  If  a  man  should  apply  for  disability  com- 
pensation, isn't  there  a  division  of  the  Veterans 
Administration  that  handles  that  ? 

A.  I  think  you  have  reference  to  what  they  call 
the  "C"  file. 

Q.    Which  is  it?  A.     The  ''C"  file. 

Q.     What  is  that? 
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A.  In  that  file,  they  are  live  cases,  applications 
for  compensation — well,  just  like  that.  That  is  the 
main  function  of  that  file,  and  that  is  maintained 
in  the  regional  [50]  office. 

Q.  Well,  you  say  you  handled  some  applications 
for  compensation.  What  type  of  compensation  is 
that^ 

A.  No,  we  handled  the  applications  for  waiver 
of  premium;  but  applications  for  compensation 
were  handled  by  the  regional  office. 

Q.     Well,  what  kind  of  compensation  is  that? 

A.     The  ones  handled  by  the  regional  office? 

Q.     Yes. 

A.  If  a  person  is  disabled  or  wants  to  be  ad- 
mitted to  a  hospital. 

Q.  I  see.  Would  the  initial  request  come  into 
your  office  first,  so  that  you  could  attach  the  insur- 
ance file  to  it,  and  forward  it  over  to  that  office? 

A.  No.  I  was  in  insurance  service.  We  were  not 
part  of  the  regional  office. 

Q.  Well,  what  were  you  referring  to  when  you 
said  you  received  certain  requests  and  attached 
them  to  the  insurance  folder  and  forwarded  them? 

A.     Applications  for  waiver  of  premiums. 
I    Q.     Oh,  waiver  of  premiums  only  ?  A.     Yes. 

Q.  When  you  received  an  application  for  rein- 
statement, and  the  answer  to  question  10,  I  am 
peaking  of  the  form  used  in  1948,  when  the  appli- 
cation stated  "yes"  in  answer  to  [51]  question  10, 
vhat  was  the  procedure  of  your  office? 


'I 

68  United  States  of  America  vs.  j 

j 
(Testimony  of  William  G.  Denardo.)  j 

A.  Could  I  please  have  one  of  the  exhibits,  that  j 
have  that? 

Q.     That,  I  believe,  is  Exhibit  B,  Mr.  Clerk.  You 
are   looking  at  Defendant's   Exhibit   B,   which   is  j 
dated  July  12,   1948.   Question  10,  have  you  ever  j 
applied  for  disability  compensation,  retirement  pay,  | 
pension  or  waiver  of  insurance  premiums,  to  which 
Mr.  Willoughby  answered  ''yes."  What  is  the  pro- 
cedure of  the  insurance  section  on  receiving  such 
an  application  for  reinstatement? 

A.  On  this  particular  application  there  was  an- 
other portion  to  that  question,  that  is  "C-No."  and 
no  C-number  was  shown,  and  therefore  we  proc- 
essed it.  Now,  if  a  C-number  were  shown,  I  would 
not  be  sure  of  the  procedure  at  this  time.  I  don't 
remember.  There  is  a  doubt  in  my  mind  whether 
we  would  handle  it  or  not. 

Q.  Wouldn't  you  deem  from  reading  the  an- 
swer to  that  question  that  perhaps  Mr.  Willoughby 
was  under  some  type  of  disability? 

A.  It  would  infer  that,  but  there  is  no  C-numbei 
shown,  and  it  could  be  retirement  pay  from  one  oi 
the  armed  services. 

Q.  You,  of  course,  had  access  to  the  file  where 
that  C-number  could  be  obtained? 

A.  No,  those  files  were  not  maintained  in  ouii^ 
office  [52]  in  Oakland.  Ijj 

Q.  Not  in  your  office,  but  suppose  a  C-numbei  ^ 
were  shown,  you  would  go  to  the  office  where  the  J 
files  were  kept? 

A.    Well,  I  don't  remember  the  procedure,  but  . 
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in  the  event  we  would  not  have  processed  such  an 
application,  it  would  have  been  sent  to  the  medical 
section,  and  they  would  have  ascertained — or  they 
would  have  obtained  the  C-file  if  they  requested  it. 
I  don't  remember  the  procedure. 

The  Court:     Let  me  ask  you,  Mr.  Denardo,  the 
Oakland  office  is  how  designated? 
i     The  Witness:     Veterans  Administration,  Insur- 
ance Branch  No.  12. 

The  Court:     And  where  was  the  regional  office? 

The  Witness:  Well,  we  had  regional  offices  in 
San  Francisco  and  Los  Angeles.  They  are  main- 
tained in  most  principal  cities. 

The  Court:     I  see. 

The  Witness :  And  I  believe  that  the  regional  of- 
fice nearest  the  veteran's  home  maintained  the  C- 
file. 

The  Court:  So  the  regional  office  in  this  case 
would  be  either  San  Francisco  or  Los  Angeles  ? 

The  Witness :  That  is  right,  if  he  resided  in  Cali- 
fornia. If  he  resided  on  the  west  coast,  then  the  in- 
surance office  would  keep  the  insurance  [53]  rec- 
ords. 
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CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above-entitled  cause: 

A.  The  foregoing  pages  numbered  1  to  52,  in- 
clusive, containing  the  original: 

Complaint  ; 

Answer  to  Complaint; 

Pre-Trial  Stipulation  (marked  as  Defend- 
ant's exhibit  "A")  ; 

Order  for  Judgment ; 

Findings  of  Fact,  Conclusions  of  Law  & 
Judgment ;  • 

Notice  of  Appeal; 

Statement  of  Points;  \ 

Designation  of  Contents  of  Record  on  Ap- 
peal; 

Designation  of  Contents  of  Record  on  Ap- 
peal (by  appellee)  ; 

Stipulation  &  Order  Thereon  Extending 
Time  to  Docket  Record  on  Appeal; 

and  a  full,  true  and  correct  copy  of  Notification  of 
Entry  of  Judgment; 

B.  1  volume  of  reporter's  Official  Transcript  of 
Proceedings  for  February  9,  1956; 
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C.  Plaintiff's  Exhibits  1  through  14,  inclusive, 
and  Defendant's  exhibits  A  through  P,  inclusive. 

I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amoimting  to  $1.60,  has  not  been 
paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  21st  day  of  March,  1957. 

JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 

Deputy. 


[Endorsed]:  No.  15504.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Helen  McCarthy  Wil- 
loughby.  Appellee.  Transcript  of  Record.  Appeal 
I  from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division. 

I     Piled  April  1,  1957. 

i  /s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

C.  A.  No.  15504 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

HELEN  McCarthy  willoughby, 

Appellee. 

STATEMENT  OF  POINTS 

Appellant,  United  States  of  America,  presents  | 
the  following  points  upon  which  it  intends  to  rely  I 
on  appeal:  | 

1.  The  District  Court  erred  in  holding  that  Na-  i| 
tional  Life  Insurance  Policy  No.  17,597,396  was  in  ii 
full  force  and  effect  at  the  death  of  John  R.  Wil- 
loughby and  that  the  proceeds  thereof  were  then 
due  and  payable  to  plaintiff. 

2.  The  District  Court  erred  in  holding  that,  in 
approving  the  insured's  application  for  reinstate- 
ment of  insurance,  the  Insurance  Section  of  the 
Veterans  Administration  is  chargeable  with  actual 
notice  of  facts  contained  in  the  files  of  the  Adminis- 
tration's Claims  Section.  a 

3.  The  District  Court  erred  in  holding  that  the 
Veterans  Administration  did  not  rely  upon  appli- 
cant's false  and  fraudulent  material  statement  of 
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comparative  health  when  it  reinstated  the  insured's 
lapsed  National  Service  Life  Insurance  Policy. 

4.  The  District  Court  erred  in  failing  to  hold 
that  the  reinstatements  of  the  insured's  National 
Service  Life  Insurance  Policy  were  obtained  as  a 
result  of  the  insured's  false  and  fraudulent  mis- 
representations. 

Dated:     March  29,  1957. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief,  Civil  Division. 

MELVIN  RICHTER  and 
SEYMOUR  FARBER, 

Attorneys  Department  of 
Justice. 

/s/  HIRAM  W.  KWAN,  ; 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellant. 

[Endorsed]:     Filed  March  30,  1957.  \ 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15504 
United  States  of  America,  appellant 

V. 

Helen  McCarthy  Willoughby,  appellee 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  NORTH- 
ERN DIVISION 


BRIEF  FOR  APPELLANT 


This  action  was  brought  by  Helen  McCarthy  Wil- 
loughy  to  recover  benefits,  as  primary  beneficiary, 
under  her  deceased  son's  National  Service  Life  Insur- 
ance policy  (R.  3-5).  The  Government  defended  under 
38  U.S.C.  802 (w)  on  the  ground  that  reinstatements 
of  the  policy  had  been  procured  by  fraudulent  mis- 
representations of  the  insured  (R.  6-11).  On  Novem- 
ber 21,  1956,  the  district  court,  sitting  without  a  jury, 
entered  judgment  for  the  plaintiff  (R.  44-45).  The 
United  States  filed  a  notice  of  appeal  on  January  16, 
I   1957  (R.  45). 

The  jurisdiction  of  the  district  court  rested  upon 
Section  617  of  the  National  Service  Life  Insurance  Act 
(38  U.S.C.  817).  This  Court's  jurisdiction  is  invoked 
under  28  U.S.C.  1291. 

(1) 


STATEMENT   OF  THE  CASE 

The  undisputed  facts  are  as  follows :  In  September 
1944,  John  R.  Willoughby,  while  in  military  service, 
was  issued  a  National  Service  Life  Insurance  policy 
in  the  amount  of  $10,000  (R.  38).  He  received  a 
medical  discharge  from  the  service  in  November  1945 
as  suffering  from  diabetes  mellitus  (R.  39). 

On  October  1,  1947,  Willoughby  permitted  his  Na- 
tional Service  Life  Insurance  to  lapse  by  failing  to  pay 
the  premiums  due  thereon  (R.  40).  On  July  12,  1948, 
he  applied  for  reinstatement  of  the  lapsed  insurance 
pursuant  to  Veterans  Administration  regulations  (see 
infra,  p.  8),  which  provided  for  reinstatement  on  a 
comparative  health  basis,  i.e.,  where  the  applicant  is 
in  as  good  health  on  the  date  of  application  as  he  was 
on  the  due  date  of  the  j)remium  in  default  (R.  40).  In 
filling  out  the  prescribed  Veterans  Administration 
form  (R.  19),  Willoughby  answered  questions  8,  9  and 
10  therein  as  follows  (ibid.)  : 

8.  Are  you  now  in  as  good  health  as  you  were  on 
the  due  date  of  the  first  premium  in  default*? 
[x]  Yes     [      ]  No. 

9.  Have  you  been  ill,  or  suffered  or  contracted 
any  disease,  injury,  or  infirmity,  or  been  prevented 
by  reason  thereof  from  attending  your  usual  occu- 
pation, or  consulted  a  physician,  surgeon,  or  other 
practitioner  for  medical  advice  or  treatment  at 
home,  hospital,  or  elsewhere,  in  regard  to  your 
health,  since  lapse  of  this  insurance?  [  ]  Yes 
[x]  No.  (If  "yes,"  give  all  dates  and  full  par- 
ticulars below.) 

10.  Have  you  ever  applied  for  disability  com- 
pensation, retirement  pay,  pension  or  waiver  of 


insurance  premiums'?     [x]   Yes      [     ]   No.      (If 

"yes,"  give  Claim  No.  below.)     C — No. 

Willoughby  did  not  list  a  "C-Number"  in  the  space 
provided  following  question  10  (ibid.). 

On  the  basis  of  the  representations  as  to  comparative 
health  contained  in  this  application,  and  upon  pay- 
ment of  the  due  premiums,  Willoughby 's  policy  was 
reinstated  by  the  Veterans  Administration  in  July 
1948  without  requiring  a  medical  examination  (R. 
29-30).  Willoughby  continued  to  pay  the  premiums 
on  this  policy  until  December  1,  1949,  when  the  insur- 
ance again  lapsed  for  non-payment  of  premiums 
(R.  40.) 

On  February  6,  1950,  Willoughby  executed  another 
application  for  reinstatement  on  a  comparative  health 
basis  (ibid.).  In  respect  to  the  question,  "Are  you 
now  in  as  good  health  as  you  were  on  the  due  date  of 
the  premium  in  default,"  Willoughby  answered, 
"Yes."  He  answered  "No"  to  the  question  as  to 
whether,  since  the  lapse  of  the  insurance  he  had  been 
ill,  or  had  been  prevented  from  attending  his  usual 
occupation  or  had  consulted  a  physician  (R.  27).  This 
application  (R.  20)  did  not  contain  a  question  similar 
to  question  10  appearing  on  the  prior  application 
(supra,  p.  2). 

Again,  on  the  l)asis  of  Willoughby 's  statements  as 
to  comparative  health,  the  Veterans  Administration, 
on  February  9,  1950,  reinstated  his  policy  without  re- 
quiring a  medical  examination  (R.  15).  Payment  of 
premiums  continued  until  September  1,  1950,  when 
the  policy  lapsed  for  the  third  time  for  failure  to  pay 
premiums  (R.  40). 


On  October  19,  1950,  Willoiighby  once  more  applied 
for  reinstatement  of  bis  insurance  {ibid.).  Tbis  appli- 
cation (R.  21)  was  identical  in  form  to  tbe  second 
application,  and  Willougbby's  answers  to  tbe  questions 
were  tbe  same  (ibid.).  Because  tbe  application  was 
dated  August  30, 1950,  and  not  mailed  until  October  19, 
1950,  Willougbby  was  informed  by  tbe  Veterans  Ad- 
ministration tbat  it  would  be  necessary  to  execute  a 
supplemental  comparative  bealtb  statement  covering 
tbe  period  from  August  30,  1950  tbrougb  October  19, 
1950  (R.  30).  Willougbby  was  also  required  to  certify 
tbat  "I  am  now  in  sound  condition,  mentally  and 
pbysically,  excepting  as  follows  "   (ibid.). 

Witbout  making  any  insertions  in  tbe  space  provided 
tberefor,  Willougbby  executed  tbis  statement  on  De- 
cember 1,  1950  (R.  22).  Solely  on  tbe  basis  of  tbe 
representations  made  by  Willougbby  in  bis  application 
and  supplemental  certificate,  tbe  Veterans  Administra- 
tion reinstated  tbe  policy  (R.  30).  Willougbby  con- 
tinued to  pay  tbe  premiums  on  tbis  policy  until  bis 
deatb  in  May  1952  (R.  17). 

Tbe  district  court  expressly  found  tbat  Willougbby 
bad  falsely  represented  tbe  state  of  bis  bealtb  on  all  of 
bis  applications  for  reinstatement  (R.  41).  Tbis  find- 
ing was  based  in  substance  upon  tbe  following  evi- 
dence : 

Between  tbe  lapse  of  bis  insurance  on  October  1, 1947, 
and  bis  first  application  for  reinstatement  on  July  12, 
1948,  Willougbby  visited  a  pbysician.  Dr.  E.  R.  Scbott- 
staedt  of  Fresno,  California,  on  two  occasions  to  receive 
various  treatments  and  tests  witb  respect  to  bis  diabetic 
condition  (R.  25).  Between  tbe  lapse  of  bis  insurance 
on  December  1,  1949,  and  bis  second  application  for  re- 


instatement  on  February  6,  1950,  Willoughby  visited 
another  physician,  Dr.  C  E.  Suits  of  Visalia,  Califor- 
nia, for  examination  and  treatment  on  eight  occasions 
(E.  27-28).'  Dr.  Suits  reported  that  Willoughby  had 
suffered  from  "diabetes  for  five  years,  swelling  of  an- 
kles and  feet,  upset  stomach,  occasional  nocturia  and 
chronic  diarrhea  for  six  months"  and  diagnosed  his 
condition  as  "diabetes,  chronic  diarrhea,  mild  hyper- 
tension" (R.  28).  At  the  trial.  Dr.  Suits  also  testified 
that  AVilloughby's  eyesight  was  progressively  failing 
during  the  course  of  his  treatment  (ibid.). 

When  Willoughby 's  policy  lapsed  for  the  third  time, 
i.e.,  September  1,  1950,  he  was  in  the  Fresno  Veterans' 
Hospital,  having  been  admitted  some  three  weeks  before 
(R.  81).  His  physical  report  showed  that  he  had  suf- 
fered almost  complete  loss  of  vision  in  his  left  eye  with 
marked  retinitis  and  partial  loss  of  vision  in  his  right 
eye  with  retinitis  (ibid.).  While  in  the  hospital  it  was 
necessary  for  Willoughby  to  receive  two  blood  transfu- 
sions and  to  have  his  insulin  intake  increased  (ibid.). 
He  was  discharged  on  September  8,  1950,  as  having 
attained  maximum  hospital  benefit  with  a  diagnosis  of 
"diabetes,  mellitus,  severe"  and  "glomerulus  nephritis, 
chronic,  severe,  with  azotemia"  (ibid.).  It  was  the 
progression  of  these  diseases  that  resulted  in  his  death 
in  May  1952  (R.  60). 

After  Willoughby 's  death,  his  mother,  appellee 
herein,  who  had  been  designated  as  primary  beneficiary, 
filed  a  claim  for  the  proceeds  of  the  policy  (R.  17). 
Her  claim  was  denied  on  May  14,  1953,  by  the  Director 


1  December  10,  1949;  December  14,  1949;  December  19,  1949; 
December  21,  1949;  December  27, 1949 ;  December  31,  1949;  January 
13,  1950;  January  28,  1950. 


of  Claims  Service  of  the  Veterans  Administration's 
District  Office  at  Denver,  Colorado,  on  the  ground  that 
Willoughby  had  secured  reinstatements  of  the  policy 
by  fraud  in  misrepresenting  the  state  of  his  health  in 
his  applications  for  reinstatement  (R.  17-18).- 

Following  denial  of  her  appeal  by  the  Board  of  Vet- 
erans' Appeals,  appellee  brought  this  action  in  the 
court  below  to  recover  the  $10,000  payable  under  the 
policy  (R.  3-5).  The  Government  raised  the  defense  of 
fraud  (R.  8-11).  At  the  conclusion  of  the  trial  the 
district  court  gave  judgment  in  favor  of  the  appellee 
(R.  44).  Although  finding  expressly  that  the  insured 
had  knowingly  made  false  representations  with  respect 
to  material  facts  in  his  applications  for  reinstatement, 
and  that  the  insured  had  made  these  representations 
with  intent  to  deceive  the  Veterans  Administration 
(R.  41),  the  district  court  stated  that,  under  this  Court's 
decision  in  United  .States  v.  Kelley,  136  F.  2d  823 
it  was  required  to  tind  that  the  Government  did  not 
rely  on  the  statements  contained  in  the  applications, 
since  there  was  on  file  with  the  Veterans  Adminis- 
tration information  demonstrating  the  falsity  of 
the  representations  (R.  36).  The  Court  held  that  the 
Veterans  Administration,  as  a  single  entity,  had  actual 
notice  of  the  true  state  of  health  of  the  insured  (R.  42- 
43).^    This  appeal  followed  (R.  45). 


^  It  was  the  opinion  of  the  Chief  Medical  Consultant  at  the  Den- 
ver District  Office  that  if  the  medical  evidence  then  on  record  had 
been  disclosed  when  the  various  applications  for  reinstatement  were 
made,  the  applications  would  have  been  medically  rejected  (R.  17). 

^The  Court  noted  that  "[w]ere  it  not  for  the  Kelley  case,  [it] 
would  adopt  the  reasoning  contained  in  the  decision  of  the  Circuit 
Court  of  Appeals  of  the  District  of  Columbia  in  the  case  of 
United  States  v.  Kiefjer  [sic],  228  F.  2d  448,  1956,  and  would  uphold 
the  defenses  of  fraud  set  forth  in  the  answer  of  the  government" 
(R.  36). 
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STATUTES    AND    REGULATIONS    INVOLVED 

1.  The  National  Service  Life  Insurance  Act  of  1940, 
54  Stat.  1008,  as  amended  (38  U.S.C.  801,  et  seq.)  pro- 
vides in  pertinent  part : 

§  802.  Persons  insurable ;  *  *  * 


(w)  Incontestability  of  policies. 


Subject  to  the  provisions  of  section  812  of  this 
title,  all  contracts  or  policies  of  insurance  before 
or  after  August  1,  1946,  issued,  reinstated,  or  con- 
verted shall  be  incontestible  from  the  date  of  issue, 
reinstatement,  or  conversion,  except  for  fraud,  non- 
payment of  premium,  or  on  the  ground  that  the  ap- 
plicant was  not  a  member  of  the  military  or  naval 
forces  of  the  United  States. 


§  808.  General  administrative  provisions. 

The  Administrator,  subject  to  the  general  direc- 
tion of  the  President,  shall  administer,  execute, 
and  enforce  the  provisions  of  this  chapter,  shall 
have  power  to  make  such  rules  and  regulations,  not 
inconsistent  with  the  provisions  of  this  chapter,  as 
are  necessary  or  appropriate  to  carry  out  its  pur- 
poses, and  shall  decide  all  questions  arising  there- 
under. *  *  * 

2.  Veterans  Administration  Regulations  3423  and 
3424  (38  C.F.R.  1949  Ed.,  §§  8.23,  8.24)  provide  in  per- 
tinent part : 
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^  8,23 — Health  Requirements:  National  Service 
Life  Insurance  *  *  *  may  he  reinstated  if  applica- 
tion and  tender  of  premiums  are  made : 

(a)  On  or  before  July  31,  1948,  or  within  three 
months  after  lapse,  whichever  is  later,  provided  the 
applicant  be  in  as  good  health  on  the  date  of  appli- 
cation and  tender  of  premiums  as  he  was  on  the 
due  date  of  the  premium  in  default  and  furnishes 
evidence  thereof  satisfactory  to  the  Administrator. 

(b)  Subsequent  to  July  31,  1948,  and  after  ex- 
piration of  the  three-month  period  mentioned  in 
paragraph  (a)  of  this  section,  provided  applicant 
is  in  good  health  (§8.1)  on  the  date  of  application 
and  tender  of  premiums  and  furnishes  evidence 
thereof  satisfactory  to  the  Administrator  of  Vet- 
erans' Affairs. 

§  8.24 — Application  and  medical  evidence:  *  *  * 
Applicant's  own  statement  of  comparative  health 
may  be  accepted  as  proof  of  insurability  for  the 
purpose  of  reinstatement  under  §  8.23(a),  but, 
whenever  deemed  necessary  in  any  such  case  by 
the  Administrator,  report  of  physical  examination 
may  be  required.  *  *  * 

SPECIFICATION  OF  ERRORS 

1.  The  district  court  erred  in  holding  that  a  National 
Service  Life  Insurance  policy,  reinstated  solely  on  the 
basis  of  the  applicant's  own  false  statements  of  com- 
parative health,  cannot  be  contested  for  fraud  by  the 
Veterans  Administration  where  its  claims  file  contains 
information  which  would  demonstrate  the  falsity  of 
the  representations. 

2.  The  district  court  erred  in  holding  that,  in  ap- 
proving an  application  for  reinstatement  of  insurance, 
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the  Insurance  Service  of  the  Veterans  Administration 
is  chargeable  with  actual  notice  of  facts  contained  in 
the  Administration's  claims  file. 

3.  The  district  court  erred  in  holding  that,  in  rein- 
stating the  lapsed  policy,  the  Veterans  Administration 
did  not  rely  upon  the  false  statements  of  comparative 
health  contained  in  the  insured's  applications  for  re- 
instatement. 

4.  The  district  court  erred  in  granting  judgTnent  for 
the  plaintiff. 

SUMMARY   OF  ARGUMENT 

The  court  below  has  held  that  the  Veterans  Adminis- 
tration, in  reinstating  a  lapsed  policy  of  National  Serv- 
ice Life  Insurance  solely  in  reliance  upon  the  appli- 
cant's own  false  representations  of  comparative  health, 
cannot  contest  the  policy  for  fraud  where  an  examina- 
tion of  the  applicant's  disability  compensation  file 
would  have  demonstrated  the  falsity  of  the  representa- 
tions. Since  there  is  no  suggestion  in  this  case  that 
the  employees  of  the  Insurance  Service  had  personal 
knowledge  of  the  contents  of  the  claims  file  prior  to 
the  death  of  the  insured,  the  decision  below  imposes 
upon  the  employees  of  the  Insurance  Service  of  the 
Veterans  Administration  who  approve  applications  for 
reinstatement  a  duty  to  search  the  claims  files  for  pos- 
sible medical  information  which  would  contradict  the 
applicant's  own  representations  as  to  his  state  of  health. 

As  a  practical  matter,  the  personnel  of  the  Insurance 
Service  are  entirely  justified  in  relying  upon  the  appli- 
cant's own  representations.  In  order  to  avoid  delay 
in  processing  the  flood  of  applications  which  followed 
the  Veterans  Administration's  campaign  to  inform  vet- 
erans of  their  insurance  reinstatement  rights,  the  In- 
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surance  Service  adopted  the  procedure  of  automati- 
cally approving  applications  for  reinstatement,  pro- 
vided that  payments  of  premiums  were  enclosed  and 
the  applicant  had  not  unsatisfactorily  answered  one 
of  the  questions  on  the  application  concerning  his  com- 
parative health.  This  expeditious  practice  w^as  fol- 
lowed even  where  the  applicant  indicated  that  he  had 
previously  filed  a  claim  with  the  Veterans  Administra- 
tion, since  it  was  apparent  that  having  filed  at  one 
time  a  claim  for  "disability  compensation,  retirement 
pay,  pension  or  waiver  of  insurance,"  did  not  mean 
that  an  examination  of  the  claims  file  would  provide 
information  bearing  on  the  applicant's  health  during 
the  period  of  lapse.  Indeed,  the  Veterans  Administra- 
tion, regarding  this  question  as  surplusage,  changed  its 
application  form  (see  Willoughby's  second  and  third 
applications  (R.  20,  21)),  and  no  longer  asks  the  vet- 
eran whether  he  had  previously  filed  a  claim.  Thus, 
the  Insurance  Service  relies  exclusively  upon  the  rele- 
vant information  furnished  by  the  applicant  bearing 
on  his  state  of  health. 

Moreover,  neither  statute  nor  case  law,  including 
this  Court's  decision  in  United  States  v.  Kelley,  136 
F.  2d  823,  imposes  upon  the  Insurance  Service  of  the 
Veterans  Administration  a  duty  to  examine  an  appli- 
cant's claims  file  for  medical  information  contradictory 
to  that  supplied  by  the  applicant.  38  C.F.R.  §  8.23, 
authorizing  reinstatement  of  lapsed  policies  on  the 
basis  of  comparative  health,  parallels  a  former  section 
of  the  National  Service  Life  Insurance  Act.  This  sec- 
tion was  repealed  for  the  express  purpose  of  permitting 
the  Administrator  of  Veterans  Affairs  to  prescribe  by 
regulation  the  conditions  of  reinstatement,   and  the 
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regulation  adopts  the  language  of  the  section  in  pro- 
viding that  policies  shall  be  reinstated  on  evidence 
"satisfactory  to  the  Administrator."  38  C.F.R.  §  8.24, 
formulating  and  publicizing  the  quantum  of  evidence 
which  the  Administrator  deems  "satisfactory",  pro- 
vides that  the  "applicant's  own  statement  of  compara- 
tive health  may  be  accepted  as  proof  of  insurability." 
This  regulation  is  clearly  a  valid  exercise  of  the  Ad- 
ministrator's authority  and  is  plainly  "necessary"  and 
"appropriate"  to  carry  out  the  purposes  of  the  Act. 

The  pertinent  cases  recognize  and  endorse  the  right 
of  the  Veterans  Administration  to  reinstate  a  lapsed 
policy  of  National  Service  Life  Insurance  solely  on  the 
basis  of  the  applicant's  own  representations  of  com- 
parative health.  United  States  v.  Kiefer,  228  F.  2d 
448  (C.A.  D.C.),  certiorari  denied,  350  U.S.  933; 
McDaniel  v.  TJnUed  States,  196  F.  2d  291  (C.A.  5).  We 
show  below  that  this  Court's  opinion  in  United  States 
V.  Kelley,  136  F.  2d  823,  is  plainly  inapposite  and  that 
certain  dicta  in  the  opinion,  which  the  court  below  felt 
constrained  to  follow,  has  been  specifically  distin- 
guished by  other  courts  of  appeals  in  cases  involving 
facts  similar  to  those  here  involved. 

We  urge  finally  that,  even  if  the  employees  of  the 
Veterans  Administration  wlio  approved  the  applica- 
tions here  were  under  a  duty  to  search  for  the  appli- 
cant's claims  file,  it  is  settled  beyond  question  that  their 
failure  to  do  so  can  neither  bind  the  United  States  nor 
estop  it  from  contesting  the  validity  of  the  policy  on 
the  ground  of  fraud. 
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ARGUMENT 
I 

The  District  Court  Erred  in  Holding  That  the  Veterans  Admin- 
istration Did  Not  Rely  Upon  the  False  Statements  of  Com- 
parative  Health  Contained  in  Willoughby's  Applications  for 
Reinstatement. 

A.  Under  the  EstahUshed  Practice  of  the  Veterans 
Administration,  the  Insurance  Service,  in  Proc- 
essing Applications  for  Reinstatement,  Relies 
Upon  Applicants'  Representations 

The  procedures  followed  by  the  Insurance  Service 
in  connection  with  Willoughby's  ai)i3lications  for  rein- 
statement were  neither  unusual  nor  haphazard,  but 
were  in  accord  with  established  jDractice  dictated  by 
practical  considerations.  Efficient  administration  re- 
quires that  the  service  of  the  Veterans  Administration 
handling  insurance  matters,  including  applications  for 
reinstatement,  be  separate  and  distinct  from  those  serv- 
ices handling  hospitalization,  pensions,  disability,  com- 
pensation, loans,  educational  matters,  vocational  reha- 
bilitation and  other  veterans'  benefits.  By  separating 
these  functions  and  by  maintaining  separate  files  for 
National  Service  Life  Insurance  for  individual  veter- 
ans, more  expeditious  processing  of  insurance  matters 
is  made  possible.  See  United  States  v.  Kiefer,  228  F.  2d 
448,  451  (C.A.  D.C.),  certiorari  denied,  350  U.S.  933. 

In  addition,  to  provide  better  service  to  the  millions 
of  veterans  in  all  parts  of  the  country,  these  functions 
are  administered  decentrally  by  the  various  services. 
Thus,  veterans'  claims  files,  containing  their  applica- 
tions for  disability  compensation  and  medical  histories, 
are  maintained  in  Veterans  Administration  Regional 
Offices.    Insurance  files,  on  the  other  hand,  have  since 
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1946,  been  maintained  in  Veterans  Administration  Dis- 
trict Offices.^ 

The  mere  fact  that  the  insurance  and  compensation 
functions  of  the  Veterans  Administration  are  admin- 
istered separately  and  decentrally  does  not,  of  course, 
preclude  utilization  of  the  claims  files  by  the  Insurance 
Service.  It  does,  however,  necessarily  result  in  delay 
in  the  processing  of  applications  where  examination 
of  a  claims  file  is  made.  It  was  to  minimize  this  delay 
in  processing  applications  for  reinstatement,  and  the 
concurrent  hiatus  in  insurance  protection,  that  the 
procedure  followed  here  was  adopted. 

That  the  adoption  of  this  procedure  was  reasonable 
in  the  circumstances  cannot  be  seriously  questioned. 
By  June  30,  1947,  there  remained  only  some  5,700,000 
NSLI  policies  of  the  approximately  16,000,000  policies 
which  had  been  in  force  at  the  termination  of  hostilities 
two  years  earlier.'"  In  its  avuncular  relationship  to 
veterans,  the  Veterans  Administration  undertook  an 
extensive  publicity  campaign  to  persuade  veterans  to 
reinstate  their  insurance.  ' '  Through  June  30, 1948,  the 
informational  program  produced  approximately  1% 
million  applications  for  reinstatement  covering  a  total 
of  over  $10,000,000,000  of  insurance."  ' 


^  Thus,  Willoughby's  insurance  records  were  on  file  in  the  Vet- 
erans Administration's  District  Office  at  Oakland,  California,  while 
his  claims  records  were  on  file  in  the  Regional  Office  at  San  Francisco, 
California  (R.  33,  69) . 

^^  See  Annual  Report  of  the  Administrator  of  Veterans'  Affairs  for 
the  Fiscal  Year  Ending  June  30,  1945,  H.  Doc.  467,  79th  Cong., 
2d,  Sess.,  p.  26;  Annual  Report  of  the  Administrator  of  Veterans 
Affairs  for  the  Fiscal  Year  Ending  June  30,  1947,  H.  Doc.  453,  80th 
Cong.,  2d  Sess.,  p.  46. 

^  Annual  Report  of  the  Administrator  of  Veterans  Affairs  for  the 
Fiscal  Year  Ending  June  30,  1948,  H.  Doc.  8,  81st  Cong.,  1st  Sess., 
p.  66. 


The  Veterans  Administration  had  the  choice  between 

two  alternatives,  neither  of  which  was  completely  sat-  , 
isfactory.    On  the  one  hand,  it  could  delay  final  action 

upon  the  reinstatement  applications  until  the  claims  j 

file  of  each  veteran  was  examined  to  make  certain  that  j 

the  application  was  accurate.     While  this  procedure  1 
would  have   protected   the   Veterans   Administration 

against  fraudulent  claims  such  as  is  here  involved,  it  , 

would  have  resulted  in  a  substantial  delay  in  processing  i 

the  reinstatement  application,  and,  in  the  interim,  the  \ 

applicant  would  be  without  NSLI  insurance.    On  the  ^ 

other  hand,  the  Veterans  Administration  could  gen-  ^i 

erally  accept  the  applicant's  representation  at  face  I 

value  without  checking  his  claims  file.    This  procedure  j 

would  permit  expeditious  action  on  reinstatement  ap-  '{ 

plications,  and  while  the  Veterans  Administration  rec-  J 

ognized  that  in  the  process  it  might  grant  reinstatement  i 

upon  fraudulent  applications  it  anticipated  that  these  \ 

would  be  relatively  few  in  number.    To  avoid  penalizing  ,; 

the  many  in  order  to  guard  against  the  relatively  few,  | 

and  thereby  better  to  discharge  its  responsibilities  to  -i 

veterans     generally,     the     Veterans     Administration  \ 

adopted  the  latter  procedure — a  decision  further  but-  ] 

tressed  by  the  fact  that  transferal  of  the  claims  files  :| 
from  the  Regional  Offices  to  the  District  Offices,  located 
in  other  cities,  would  have  resulted  in  similarly  sub- 
stantial delays  in  handling  other  claims  for  veterans' 
benefits  by  the  Claims  Service,  which  claims  could  not 
be  processed  without  the  claims  files. 

Under  the  procedure  thus  adopted,  the  Insurance  \ 

Service  does  not  delay  reinstatement  where  the  appli-  I 

cant  represents  (1)  that  he  is  now  in  as  good  health  as  ! 
he  was  on  the  due  date  of  the  first  premium  in  default, 
and  (2)  that  he  has  not  been  ill  or  consulted  a  physician 


15 

since  the  lapse  of  his  insurance  (R.  64).  Where,  how- 
ever, either  question  is  not  so  answered,  the  application 
is  forwarded  to  the  Insurance  Medical  Division  for 
further  consideration  (R.  64).  Even  at  the  time  of 
Willoughby's  first  application  for  reinstatement,  where 
the  application  form  asked  the  veteran  to  note  his  "C" 
number  if  he  has  "ever  applied  for  disability  compen- 
sation, retirement  pay,  pension  or  waiver  of  insurance 
premiums,"  this  same  procedure  was  followed.  See 
McDaniel  v.  United  States,  196  F.  2d  291,  294  n.  3 
(C.A.  5) ;  United  States  v.  Kiefer,  228  F.  2d  448,  451 
(C.A.  D.C.),  certiorari  denied,  350  U.S.  933. 

The  reasons  for  this  are  ol)vious.  As  the  embracive 
nature  of  the  question  indicates,  claims  are  not  limited 
to  disability  claims,  and  ' '  C  "  numbers  may  be  assigned, 
inter  alia,  to  claims  for  retirement  pay,  pensions  or 
waiver  of  premiums.  See  United  States  v.  Kiefer,  su- 
pra at  451.  Thus,  the  fact  that  an  application  for  rein- 
statement of  insurance  has  a  "C"  number  does  not 
necessarily  mean  that  he  has  any  physical  disability 
whatever.  While  the  "C"  number  may  have  been  is- 
sued for  a  disability  claim,  this  possibility  Avas  not 
regarded  as  sufficient  in  itself  to  justify  the  delay  in- 
volved in  requiring  examination  of  the  applicant's 
claims  file.  For  even  when  the  "C"  number  was  issued 
in  connection  with  a  disability  claim,  this  did  not  mean 
that  the  claims  file  would  contain  information  bearing 
on  the  applicant's  current  eligibility  for  reinstatement 
on  a  comparative  health  ])asis.  The  claim  for  disability 
benefits  may  have  been  made  substantially  prior  to  the 
lapse  of  insurance — as  was  the  case  in  a  goodly  number 
of  instances  where  disability  claims  were  filed  concur- 
rently with  the  mass  discharges  from  the  armed  serv- 
■  ices  in  1945  and  1946 — and  the  disability  for  which  the 
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**C"  number  was  issued  may  have  been  cured  or  may  be 
no  worse  on  the  date  of  application  for  reinstatement 
than  it  was  on  the  due  date  of  the  premium  in  default. 
The  claim  for  disability  benefits  may  also  have  been  de- 
nied for  lack  of  compensability.  Furthermore,  assum- 
ing that  the  applicant  had  a  medical  history  subsequent 
to  the  date  of  lapse,  that  history  would  not  neces- 
sarily be  contained  in  the  claims  file  since  the  appli- 
cant may  have  been  treated  by  private  physicians. 

Because  examination  of  the  claims  file  may  thus 
prove  fruitless,  the  Veterans  Administration  sought  to 
determine  from  the  ajDplicant  himself  whether  it  will 
be  necessary  to  submit  his  application  to  the  Medical 
Division  for  further  consideration.  And,  as  Wil- 
loughby's  second  and  third  applications  for  reinstate- 
ment reveal  (R.  20,  21),  the  form  no  longer  inquires  of 
the  veteran  whether  he  has  ever  applied  for  "disability 
compensation,  retirement  pay,  pension  or  waiver  of 
premiums";  nor  is  the  veteran  asked  to  insert  his  "C" 
number  if,  in  fact,  he  has  one.  Hence,  if  the  applicant 
states  in  answer  to  the  comparative  health  questions 
that  he  is  now  in  as  good  health  as  he  was  on  the  date 
of  lapse,  and  that  he  has  not  been  ill  or  consulted  a 
physician  since  that  time,  there  is  no  occasion  to  delay 
approval  of  the  application  for  reinstatement.  To  act 
otherwise  would  be  to  presume  in  every  case  where 
satisfactory  answers  are  given  to  such  questions,  that 
the  applicant  has,  prima  facie,  made  false  representa- 
tions. 

In  refusing  to  indulge  in  this  presmnption,  which 
experience  has  shown  to  be  contrary  to  fact  in  most 
cases,  the  Veterans  Administration  recognized  that 
there  would  be  a  small  percentage  of  cases  in  which  the 
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reinstatement  would  be  based  on  inaccurate  representa- 
tions. Where  the  applicant  has  proceeded  in  good 
faith,  payment  on  the  policy  is  made  even  though  the 
applicant  was,  in  fact,  ineligible  for  reinstatement. 
However,  where  the  applicant  knowingly  submits  false 
representations  (as  the  court  below  found  to  be  the 
situation  here),  he  should  not  l)e  permitted  to  profit 
from  his  deliberate  action  by  a  ruling  that  payment  on 
his  policy  is  also  required. 

B.  Reinstatement  of  NSLI  Policies  Solely  on  the  Basis 
of  an  Applicant's  Own  Representations  of  Com- 
parative Health  Is  Authorized  hy  Valid  Adminis- 
trative Regulations 

As  we  have  seen,  the  reinstatement  of  AVilloughby's 
insurance,  on  the  basis  of  his  own  representations  of 
comparative  health  without  a  search  for  his  claims  file, 
was  not  the  result  of  negligence  on  the  part  of  the  In- 
surance Service.  Rather,  it  was  in  accordance  with  a 
settled  administrative  practice  established  by  deliber- 
ate decision.  There  is  nothing  in  the  statute  or  regu- 
lations which  suggests  that  this  practice  is  unauthor- 
ized or  that  the  Insurance  Service  employees  who 
processed  Willougbbj^'s  application  were  under  any 
duty  to  examine  his  claims  file.  To  the  contrary,  this 
practice  was  authorized  by  Congress  and  by  the  regu- 
lations. 

During  the  period  here  involved,  the  Act  contained 
no  general  provisions  as  to  the  terms  and  conditions  for 
reinstatement.'^    Earlier,  in  Section  602  (y)  of  the  Act, 


"^  On  this  score,  the  Act  provided  only  that  reinstatement  should 
not  be  denied  because  of  any  disability  or  disabilities,  less  than 
total  in  degree,  resulting  from  or  aggravated  by  active  service.  38 
U.S.C.  802(c)(2). 
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I 

Congress  had  made  express  provision  as  to  the  state  of  \ 

health  required  for  reinstatement.     Act  of  August  1,  | 

1946,  60  Stat.  781,  787.'    With  respect  to  applications  | 

made  within  six  months  after  the  date  of  enactment  of  | 

the  Insurance  Act  of  1946,  or  within  six  months  after  1 

the    date    of    lapse,    whichever    was    later.    Section  ; 

602 (y)  (2)  had  provided  for  reinstatement  where  the  j 

applicant  was  "in  as  good  health"  on  the  date  of  api3li-  •_ 

cation  as  he  was  on  the  due  date  of  the  premium  in  de-  j 

fault  and ' '  furnishes  evidence  thereof  satisfactory  to  the  \ 

Administrator."    With  respect  to  applications  subse-  \ 

quent  to  that  cut-off  date,  Section  602(y)(l)  had  re-  j 

quired  the  applicant  to  furnish  "evidence  satisfactory  j 

to  the  Administrator"  that  he  w^as  "in  good  health"  on  , 

the  date  of  application.     At  the  request  of  the  Ad-  j 

ministrator,  and  in  order  to  permit  greater  adminis-  j 

trative  flexibility  in  fixing  the  terms  and  conditions  of  ' 

reinstatement,   Section  602  (y)   was   repealed   shortly 

after  its  enactment  and  was  not  in  force  at  the  times 


^"(y)(l)  Any  level  premium  term  insurance  which  has  lapsed 
may  be  reinstated  within  the  terai  upon  written  application,  pay- 
ment of  two  monthly  premiums,  and  evidence  satisfactory  to  the 
Administrator  that  the  applicant,  subject  to  the  provisions  of  the 
second  sentence  of  section  602(c)(2),  supra,  is  in  good  health. 

"(2)  Any  level  premium  term  insurance  which  has  lapsed  may 
be  reinstated  within  the  term  upon  written  application,  made 
within  six  months  after  the  date  of  such  lapse  or  within  six  months 
after  the  date  of  enactment  of  the  Insurance  Act  of  1946,  which- 
ever is  the  later,  and  payment  of  two  monthly  premiums,  provided 
such  applicant  is  in  as  good  health  on  the  date  of  application  and 
tender  of  premiums  as  he  was  on  the  due  date  of  the  premium  in 
default  and  furnishes  evidence  thereof  satisfactory  to  the  Admin- 
istrator: Provided,  That  when  the  insured  makes  inquiry  prior  to 
the  expiration  of  the  grace  period  disclosing  a  clear  intent  to  con- 
tinue insurance  protection,  an  additional  reasonable  period  not 
exceeding  sixty  days  may  be  granted  for  payment  of  premiums  due, 
but  premiums  in  any  such  case  must  be  paid  during  the  lifetime 
of  the  insured." 
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Willoughby  applied  for  reinstatement.  Act  of  Febru- 
ary 21,  1947,  61  Stat.  (i.  See  H.  Rept.  13,  80tli  Cong., 
1st  Sess. ;  S.  Rept.  22,  80th  Cong.,  1st  Sess.'-* 

Pursuant  to  the  authority  vested  in  him  "to  make 
such  rules  and  regulations,  not  inconsistent  with  the 
provisions  of  this  Act,  as  are  necessary  or  appropriate 
to  carry  out  its  purposes"  (38  U.S.C.  808),  the  Ad- 
ministrator had  prescribed  the  following  regulations 


^  Both  the  House  and  Senate  Reports  on  the  bill  repealing  Section 
602  (y)  include  a  letter  from  the  Administrator  of  Veterans  Affairs 
which  both  committees  referred  to  as  explaining  the  need  for  the 
proposed  legislation.  The  letter  stated  in  pertinent  part  (H.  Rept. 
13,  p.  3,  S.  Rept.  22,  p.  3,  80th  Cong.,  1st  Sess.) : 

The  purpose  of  section  3  of  the  proposed  bill  is  to  repeal 
subsections  (y)(l)  and  (y)(2)  of  section  602  of  the  National 
Service  Life  Insurance  Act  of  1940,  as  amended.  Subsection 
(y)  (1)  authorizes  reinstatement  of  level-premium  term  insur- 
ance upon  written  application,  payment  of  two  monthly  pre- 
miums, and  evidence  satisfactory  to  the  Administrator  that 
the  applicant,  subject  to  the  provisions  of  the  second  sentence 
602(c)(2),  is  in  good  health.  The  part  of  section  602(c)(2) 
which  is  referred  to  contains  independent  provisions  relating 
to  the  exclusion  of  service-connected  disability,  less  than  total 
in  degree,  in  determining  good  health  for  reinstatement  pur- 
poses. These  general  provisions  would  continue  to  be  appli- 
cable to  reinstatement  as  provided  for  by  regulations  upon  the 
repeal  on  subsection  (y)  (1). 

Reinstatement  within  the  term,  upon  the  payment  of  two 
monthly  premiums  and  a  showing  of  good  health,  is  now  au- 
thorized under  Veterans'  Administration  regulations  and  to 
meet  existing  conditions,  was  so  authorized  for  several  years 
prior  to  the  enactment  of  subsection  (y)  (1).  Although  no 
change  in  such  regulations  is  presently  contemplated,  it  is 
believed  that  the  matter  of  reinstatement  generally  is  so 
affected  by  changing  conditions  involving  the  interests  of 
policyholders  as  a  group  that  considerable  flexibility  should 
be  peniiitted  in  determining  when  and  upon  what  conditions 
reinstatement  may  be  accomplished.  In  keeping  with  this 
general  principle,  the  provisions  of  subsection  (y)  (1)  should 
be  repealed  in  order  that  regulations  with  respect  to  the  subject 
matter  thereof  shall  be  susceptible  of  such  periodic  changes 
as  may  be  warranted. 
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with  respect  to  reinstatement:  38  C.F.R.  §  8.23(a) 
(supra,  p.  8)  provided  that  insurance  may  be  re- 
instated "on  or  l)efore  July  31,  1948,  or  within  three 
months  after  lapse,  whichever  is  later,  provided  the 
applicant  be  in  as  good  health  on  the  date  of  applica- 
tion and  tender  of  premiums  as  he  was  on  the  due  date 
of  the  premium  in  default  and  furnishes  evidence 
thereof  satisfactory  to  the  Administrator."  As  to  re- 
instatements subsequent  to  that  period,  38  C.F.R. 
§  8.23(b)  (supra,  p.  8)  requires  that  the  applicant  be 
"in  good  health"  on  the  date  of  application  and  tender 
of  i^remiums  and  furnish  "evidence  thereof  satisfac- 
tory to  the  Administrator."  With  respect  to  the 
quantum  of  evidence  satisfactory  to  the  Administrator, 
38  C.F.R.  §  8.24  (supra,  p.  8)  provided,  in  pertinent 
13art,  that  the  "applicant's  own  statement  of  compara- 
tive health  may  be  accepted  as  proof  of  insurability  for 
the  purpose  of  reinstatement  under  8.23(a)   *  *  *," 

Unless  "inconsistent"  with  the  Act  or  not  "neces-   \ 
sary  or  appropriate  to  carry  out  its  purposes"    (38   I 
U.S.C.    808),    these    regulations   must    be    sustained.   | 
Zazove  v.  United  States,  334  U.S.  602,  612.    Since  38  1 
C.F.R.  §  8.23  simply  paralleled  the  language  of  former  ; 
Section  602  (y) — which  was  repealed  in  order  to  give  j 
the  Administrator  greater  freedom  in  processing  appli-  \ 
cations  for  reinstatement  (see  supra,  p.  19) — it  cer- 
tainly cannot  be  said  that  this  regulation,  in  permitting 
reinstatement  on  a  comparative  health  basis  upon  evi- 
dence thereof  satisfactory  to  the  Administrator,  is  in- 
consistent with  Congressional  intent.^*'    Nor  can  it  be 


^"  The  concern  of  Congress  that  veterans  retain  the  right  to 
reinstate  lapsed  NSLI  policies  on  a  comparative  health  basis  is  evi- 
denced by  the  fact  that  on  December  5,  1947,  Congresswoman 
Rogers  of  Massachusetts,  aware  that  under  the  existing  Veterans 
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suggested  that  38  C.F.R.  §  8.24  exceeds  the  authority 
of  the  Administrator.  If  the  Administrator  is  em- 
powered to  reinstate  on  evidence  of  comparative  health 
satisfactory  to  him,  it  is  obvious  that  he  is  authorized 
to  determine  the  character  and  quantum  of  evidence 
which  is  satisfactory  to  him.  The  regulation  does  no 
more  than  formulate  and  make  public  that  determina- 
tion, i.e.,  that  an  applicant's  own  statements  of  com- 
parative health  may  be  accepted  as  proof  of  insur- 
ability. Further,  as  we  have  seen,  there  can  be  no  seri- 
ous doubt  that  these  regulations  are  "necessary  and 
appropriate"  to  carry  out  the  purposes  of  the  Act.  As 
pointed  out  above,  pp.  12-16,  these  regulations  are  based 
on  weighty  practical  considerations  and  represent  a 
reasonable  solution  of  a  complex  administrative  prob- 
lem. United  States  v.  Kiefer,  228  F.  2d  448  (C.A.D.C.), 
certiorari  denied,  350  U.S.  933. 

Accordingly,  since  the  regulations  are  valid  and  the 
procedure  followed  was  in  accordance  with  the  regu- 
lations, the  employees  of  the  Insurance  Service  who 
processed  Willoughby's  applications  for  reinstatement 
were  under  no  duty,  as  a  matter  of  law,  to  examine 

Administration  regulations  the  right  expired   at  the  end  of  that 

month,  introduced  a  bill  to  amend  the  NSLI  Act  and  extend  for 

another  year  the  right  to  reinstate  on  a  comparative  health  basis 

"on   evidence  thereof    satisfactory   to   the   Administrator."      H.R. 

4651,  80th  Cong.,  1st  Sess.;  93  Cong.  Rec.  11116.     This  bill  was 

favorably  reported  by  the  House  Committee  on  Veterans  Affairs, 

H.  Rcpt.  1164,  80th  Cong.,  1st  Sess.,  and  passed  by  the  House  on 

December  15,  1947.     93  Cong.  Rec.  11414.     The  bill  was  referred 

I  to  the  Senate  Finance  Committee  on  December  16,  1947.     93  Cong. 

j  Rec.  11431.     No  action  was  taken  on  the  bill  in  the  Senate,  but 

jl  early  in  1948  the  Veterans  Administration  amended  its  regulation 

i'  to  extend  the  period  within  which  reinstatement  could  be  had  on 

'<  a  comparative  health  basis  through  July  31,  1948.     13  F.R.  181 

(1948). 
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his  claims  file  and  were  justified  in  relying  upon  his 
roi)rcsentations,  without  thereby  waiving  the  Govern- 
ment's right  under  38  U.S.C.  802  (w)  to  contest  the 
policy  thereafter  on  the  ground  that  the  representa- 
tions were  fraudulent." 

C.  The  pertinent  case  law  does  not  preclude  reliance 
upon  am^  applicant's  own  representations  of  com- 
parative health. 

It  is  clear  that  the  Insurance  Service  is  under  no 
duty  to  search  the  files  of  other  Government  agencies 
to  determine  the  truth  or  falsity  of  an  applicant's 
own  statements  as  to  his  health.  United  States  v. 
Depew,  100  F.  2d  725  (C.A.  10);  United  States  v. 
Rig  gins,  65  F.  2d  750  (C.A.  9).  This  same  conclusion 
has  been  reached  with  respect  to  the  files  of  other  serv- 
ices of  the  Veterans  Administration  {United  States  v. 
Cooper,  200  F.  2d  954  (C.A.  6) ;  Clohesy  v.  United 
States,  199  F.  2d  475  (C.A.  7);  Halverson  v.  United  \\ 
States,  121  F.  2d  420  (C.A.  7),  certiorari  denied,  314 
U.S.  695;  Jones  v.  United  States,  106  F.  2d  888 
(C.A.  5)),  and  has  been  followed  even  where  the  appli- 
cant has  listed  his  "C"  number  on  his  application  for 
reinstatement.  United  States  v.  Kiefer,  228  F.  2d  448 
(C.A.D.C.),  certiorari  denied,  350  U.S.  933;  McDaniel 
v.  United  States,  196  F.2d  291  (C.A.  5). 

In  McDaniel,  supra,  the  insured,  in  twice  applying 
for  reinstatement  of  his  National  Service  Life  Insur- 
ance, falsely  answered  the  comparative  health  ques- 
tions contained  therein.    However,  he  answered  in  the 


^^  Even  assuming  that  the  employees  were  under  a  duty  to  inspect 
the  claims  file,  the  Government  was,  as  we  shall  show,  infra, 
pp.  29-31,  neither  bound  nor  estopped  by  their  non-feasance. 
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affirmative  to  the  question  -Have  you  ever  applied  for 
disability  retirement  pay,  pension,  or  waiver  of  insur- 
ance premiums,"  and  did,  in  fact,  list  his  ''C"  number 
{id.  at  292).    The  argument  was  made  that,  although 
the  representations  in  the  applications  for  reinstate- 
ment were  false,  there  was  no  fraud  since  the  true 
facts  concerning  the  insured's  state  of  health  were  con- 
tained in  the  applicant's  claims  file  and  the  applicant 
had  listed  his  -C"  number  in  his  application.    In  re- 
jecting this  argument,  the  Fifth  Circuit  held  (196  F  2d 
at  294)  : 


*  *  * 


we  think  it  entirely  clear  that  no  amount  of 
casuistry  short  of  that  which  would  make  black 
seem  white,  the  false  true,  can  explain  away  or 
justify  the  false  answers  the  insured  deliberately 
gave  twice  in  almost  as  few  months. 

We  think  it  equally  plain  that  it  cannot  be  justly 
held  that  an  insured  who  has  been  asked  clear  and 
simple  questions,  upon  the  understanding  that  his 
answers  may  be  accepted  as  true,  without  further 
inquiry,  may  avoid  the  consequences  of  having  an- 
swered falsely  by  the  claim,  that  the  United  States 
by  consulting  the  disability  files  could  have  found 
out  that  what  he  put  forward  as  true  was  in  fact 
false,  and,  therefore,  may  not  complaint  that  it  was 
tricked  into  reinstating  the  certificate. 

As  this  court  has  said,  "It  is  elementary  that  one 
who  IS  guilty  of  fraud  cannot  urge  estoppel  [or 
waiver]  against  the  other  party  to  the  contract  for 
the  purpose  of  making  his  fraud  effective",  New 
York  Life  Ins.  Co.  v.  Odum,  5  Cir.,  93  F  2d  641 
644.  Especially  may  he  not  do  this  here  where  it  is 
not  claimed  that  those  responsible  for  reinstating 
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the  certificate  actually  knew  that  the  answers  given 
were  false,  but  only  that,  if  they  had  followed  np 
the  reference  in  Sec.  10  to  the  C-niunber  of  the 
disability  application  they  would  have  found  l)y 
inquiry  that  there  were. 

The  very  same  argument  was  urged  upon  the  District  ji 
of  Columbia  Circuit  in  Kiefer,  supra,  where  the  appli-  ;i 
cant  had  also  falsely  represented  his  comj)arative  health  i 
and  had  also  inserted  his  "C"  mmiber  in  the  space  pro- 
vided therefor.  In  addition  to  relying  on  McBaniel, 
the  court  ruled  (228  F.  2d  at  450-451)  : 

Where  no  claim  number  is  disclosed  on  a  rein- 
statement application,  it  has  been  held  that  "knowl- 
edge of  what  is  contained  in  the  files  of  [other  Vet- 
erans Administration  services]  is  not  imputable 
to  the  insurance  service  which  passes  upon  appli- 
cation for  reinstatement."  We  think  there  are 
considerations  which  justify  the  application  of  the 
same  rule  where  the  claim  number  is  disclosed. 

First,  assignment  of  "  C  "  numbers  is  not  limited 
to  disability  claims.  They  include,  inter  alia,  claims 
for  retirement  pay,  pensions  or  waiver  of  pre- 
miums. Hence  a  "C"  file  does  not  necessarily  con- 
tain information  material  in  determining  the  in- 
sured's eligibility  for  reinstatement  on  the  basis  of 
his  comparative  health. 

Second,  in  the  interest  of  efficient  administration 
of  its  vast  operations,  the  Veterans  Administra- 
tion insurance  and  compensation  services  maintain 
their  respective  files  separately.  And  to  expedite 
its  great  volume  of  business,  the  insurance  service, 
pursuant  to  regulation,  reinstates  insurance  with- 
out requisitioning  the  "C"  file  where  the  insured 
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affirms  that  his  health  is  no  worse  than  it  was  at 
the  time  his  insurance  lapsed.  Such  reliance  on 
the  applicant's  representations  eliminates  unnec- 
essary delay  caused  by  needless  examination  of 
claim  files  that  may  be  unrelated  to  comparative 
health.  Clearly  the  procedure  under  the  regula- 
tion is  reasonably  related  to  efficient  administra- 
tion of  the  insurance  program  and  is  valid. 

It  seems  clear  that  the  McDaniel  and  Kiefer  decisions 
apply  with  even  greater  force  to  this  case  since 
Willoughby,  as  we  have  pointed  out,  supra,  p.  3, 
failed  to  add  his  "C"  number  when  he  affirmatively 
answered,  in  his  first  application  for  reinstatement, 
that  he  had  aj^plied  for  "disability  compensation,  re- 
tirement pay,  pension  or  waiver  of  insurance  pre- 
miums." 

D.  This  Court's  decision  in  United  States  v.  Kelley, 
136  F.  2d  828,  is  not  to  the  contrary 

To  begin  with,  Kelley  did  not  involve  the  issuance  of 
insurance  on  a  comparative  health  basis  in  accordance 
with  regulations  specifically  promulgated  to  afford  ex- 
\  peditious    processing    of    reinstatement    applications. 
There,  the  insured  had  applied  for  disability  benefits  in 
;  1931.    In  1932,  he  applied  for  insurance  under  Section 
5  310  of  the  World  War  Veterans  Act,  1924  (38  U.S.C. 
1 512a),  which  required  that  the  applicant  be  in  good 
|health  at  the  time  of  application.    He  stated  in  response 
to  question  13  of  the  application  that  he  had  never  ap- 
Iplied  for  "Government  compensation"  and  answered 
question  25  by  stating  that  he  Avas  then  in  good  health. 
The  Government  contested  the  policy  for  fraud,  claim- 
ling  that  the  answers  to  these  questions  were  false.  The 
'jury  found,  with  respect  to  the  former  answer,  that  the 
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insured  had  no  intent  to  deceive,  and  further  found 
that  the  latter  answer  was  not,  in  fact,  false.     This 
Court  affirmed,  pointing  out  that  the  insured  may  not 
have  understood  that  the  disability  benefits  he  had  ap-  i: 
plied  for  in  1931  were  "Government  compensation"  j! 
within  the  meaning  of  question  13,  and  that  there  was  j 
no  evidence  which  required  a  finding  that  he  did  so  I 
understand  (id.  at  825).    The  Court  further  held  that  i 
the  truth  or  falsity  of  the  answer  to  question  25  was  for 
the  jury  to  decide  (id.  at  826). 

It  was  thus  unnecessary  to  resolve  the  issue  of  the! 
Government's  reliance  upon  the  insured's  representa- j) 
tions.    The  Court,  however,  b}^  way  of  dictum,  stated  I'j 
that  the  evidence  did  not  warrant  a  finding  that  the  J 
Government  relied  upon  or  was  deceived  by  the  answer ;»' 
to  question  13  (id.  at  825).    The  Court  declared  that!;j 
the  Government's  knowledge  was  actual  rather  than 
imputed  since  the  information  that  the  insured  had 
filed  a  claim  for  disability  compensation  was  not  in  the 
files  of  another  Government  agency  but  in  the  files  of 
the  Veterans  Administration  itself.     Continuing,  the 
Court  pointed  out  that,  in  any  event,  the  jury  could 
reasonably  infer  that  the  Insurance  Service  had  know! 
edge  of  the  insured's  claim  for  compensation  since  th 
evidence  showed  that  his  "C"  number  had  been  en 
dorsed  on  the  application  for  insurance  by  an  em 
ployee  of  the  Veterans  Administration  prior  to  th 
Insurance  Service's  approval  of  his  application   (id^ 
at  826).^^ 


^2  The  Court  denied  the  Government's  motion  to  amend  that  por 
tion  of  the  Court's  opinion  stating  that  the  Veterans  Administra 
tion  had  notice  of  the  filing  of  a  claim  for  compensation.     In 
concurring  opinion  on  the  motion  to  amend,  Chief  Judge  Denman 
rejecting  the  Government's  contention  that  the  Court  was  imposing 
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In  this  light,  it  is  clear  that  the  Kelley  case— so 
strongly  relied  upon  by  the  court  below— should  not 
have  been  afforded  the  broad  sweep  that  it  was.     In 
the  instant  case,  the  question  is  whether  the  Insurance 
Service  had  actual  knowledge  of  the  contents  of  Wil- 
loughby's  claims  file,  and  whether  the  Insurance  Serv- 
ice, in  the  light  of  existing  regulations,  was  under  a 
duty  to  search  Willoughby's  claims  file  for  medical 
information  contrary  to  that  supplied  by  him.    In  Kel- 
\  ley,  however,  the  issue  was  simply  whether  the  Insur- 
;  ance  Service  had  personal  knowledge  that  the  insured 
1  had  filed  a  claim  for  compensation,  not  even  whether  it 
ihad  personal  knowledge  of  the  contents  of  the  claims 
file.    And,  on  the  evidence,  it  clearly  appeared  that  the 
employees  of  the  Insurance  Service  who  processed  the 

(136^2"  afSyf'o  "*"'"•'  '"^'^"  °"  ''''  Administration,  stated 
fnV  .:  ,  ^ ' .  ^^"^  '"^^  "''^§'^"^  *^e  short  shrift  we  would  give 

to  a  similar  plea  of  the  Equitable  Life    *    *    *"     We  think  it  «n 

'ne":l:emer\Ve' r^     '"^^r?  ''''''''''  inexpensive  m'utn?; 
businel      rath'er    if  f  °^'™'';f  •^''  ^°*  ^^"^  ^^^°  ^he  insurance 

.re  made  are  returned  to  the  policyholders  in  ?he  form^rf  dwidend t 
:^      \  ^^-     ^"^  ^^^'^  circumstances,  the  Government  has  hPPn 
^onsidered  ma  different  position  from  that  of  comrrd^  S  .^eT 
Mclndoe  v.  U7nted  States,  194  F   2d  602  (C  A    Q\     ti    t   fa!! 
'   Hollen    iqq  V    9rl  f;7f;     nT  f^     ?  ^        •  ^' '  'United  States 

'd  15  (C  A  4f'  M  ^  ;  ^^'  '^^'^^^  ^-  United  States,  185  F. 
■a  lib  (C.A.  4).  Moreover,  it  is  noteworthy  that  Kelley  involvpr] 
^insurance  claim  under  the  war  risk  insurance  syst  m'of  Wor  W 

In  routed  witl  If  '""''  '^'  ^^'^^^^^  Administration  has  been 
onlronted  with  the  necesssity  of  administering  the  several  million^ 
f  insurance  issued  to  World  War  II  servicemen  under  thpiv?'/^ 
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application  for  insurance,  in  fact,  knew  that  a  claim 
for  compensation  had  been  filed. 

The  Seventh  Circuit  in  Clohesy  v.  United  States,  su- 
pra, and  the  District  of  Columbia  Circuit  in  United 
States  V.  Kiefer,  supra,  have  both  regarded  Kelley 
as  so  limited.    Thus  in  Kiefer,  where  the  controlling  | 
facts  were  indistingiiishable  for  all  practical  purposes  i; 
from  those  of  the  present  case  (see  supra  p.  24)  the  |i 
Court  of  Appeals  for  the  District  of  Columbia  Circuit 
distinguished  Kelley  pointing  out  (228  F.  2d  at  451) : 

There  the  alleged  falsity  related  to  the  insured's 
statement,  on  an  original  application  for  insurance, 
that  he  had  never  applied  for  "government  com- 
pensation."    A  Veterans  Administration  official 
had  endorsed  Kelley 's  "C"  number  on  his  appli-il 
cation  prior  to  its  approval.    The  jury  could  rea-j.i 
sonably  have  inferred  from  this  endorsement  that,  |i 
since  the  official  had  found  the  "C"  number  him-ii- 
self,  he  must  have  found  it  as  a  result  of  inspection  Ijj 
of  the  file.     On  that  basis,   we   agree  with  the'! 
Seventh  Circuit  in  Clohesy  v.  United  States  that,|l 
on  the  particular  facts  of  Kelley,  the  insurance! 
section  passing  on  the  application  had  "actual,  not 
imputed"  knowledge  that  the  insured  had  filed  for; 
compensation.^'^ 

i 
Thus,  since  the  Kelley  decision,  two  courts  of  appealsj 

have  regarded  the  Kelley  case  to  be  limited  in  scope 

and  not  to  reach  a  situation  such  as  is  here  presented.** 

And  none  of  the  cases,  before  or  after  Kelley,  afford 

"  Kiefer's  petition  for  certiorari,  based  primarily  upon  an  alleged! 
conflict  with  Kelley  and  Clohesy,  was  denied  by  the  Supreme  Court. 
350  U.S.  933. 

"See  also  Clarke  v.  United  States,  102  F.  Supp.  338  (E.D.  Mo.). 
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any  support  for  the  proposition  that,  in  the  circum- 
stances of  a  case  such  as  this,  the  employees  of  the  In- 
surance Service  who  approved  Willoughby's  applica- 
tions for  reinstatement  were  not  justified  in  accepting 
his  representations  at  face  value  but  rather  were  imder 
a  duty  to  search  the  files  of  other  services  of  the  Vet- 
erans Administration. 

II 

Even  if  the   Employees  of  the  Veterans  Athninistration   Who 
Approved     Willoughhy's     Applications     for     Reinstatement 
Were  Under  a  Duly  to  Examine  His  Compensation  File,  the 
United  States  Is  Neither  Bound  Nor  Estopped  hy  Their  Fail- 
Ik   ure  to  Do  So. 

As  we  have  shown,  both  the  applicable  regulations 

.  and  the  pertinent  case  law  demonstrate  that  the  Insur- 

;  ance  Service  employees  who  processed  Willoughby's 

1  applications  for  reinstatement  of  his  insurance  were 

|i  under  no  duty  to  consider  his  disability  compensation 

file  in  connection  therewith.     However,  even  if  it  be 

held  that  they  did  have  such  a  duty,  we  submit  that 

their  failure  to  examine  the  claims  file  can  neither  bind 

the  United  States  nor  estop  it  from  contesting  the 

policy  for  fraud. 

It  has  long  been  the  settled  rule  that  the  United 
States  is  neither  bound  nor  estopped  by  the  unauthor- 
ized acts  of  its  agents.  E.g.,  Federal  Crop  Ins.  Corp. 
V.  Merrill,  332  U.S.  380,  384;  United  States  v.  Cali- 
fornia, 332  U.S.  19,  39-40;  Royal  Indemnity  Co.  v. 
United  States,  313  U.S.  289,  294;  United  States  \. 
Stewart,  311  U.S.  60,  70;  United  States  v.  City  and 
Wounty  of  San  Francisco,  310  U.S.  16,  32;  Wilher  Na- 
^  ^Honal  Bank  v.  United  States,  294  U.S.  120,  123-124. 
This  rule  is  applicable  to  the  insurance  activities  of  the 


m. 
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Government,  in  general  {Federal  Crop  Ins.  Corp.  \. 
Merrill,  supra),  and  to  National  Service  Life  Insur- 
ance, in  particular.  E.g.,  McDaniel  v.  United  States, 
196  F.  2d  291  (C.A.  5) ;  United  States  v.  Lewis,  202 
F.  2d  102  (C.A.  5) ;  United  States  v.  Holley,  199  F.  2d 
575  (C.A.  5) ;  Mclndoe  v.  United  States,  194  F.  2d  602 
(C.A.  9) ;  James  v.  United  States,  185  F.  2d  115  (C.A. 
4) ;  United  States  v.  Fitch,  185  F.  2d  471  (C.A.  10) ; 
Niewiadomski  v.  United  States,  159  F.  2d  683  (C.A.  6), 
certiorari  denied,  331  U.S.  850;  Halverson  v.  United 
States,  121  F.  2d  420  (C.A.  7),  certiorari  denied,  314 
U.S.  695;  Wither  National  Bank  v.  United  States,  69 
F.  2d  526  (C.A.  2),  affirmed,  294  U.S.  120. 

Finally,  it  should  be  observed  that,  in  any  event, 
there  is  no  occasion  here  for  waiver  or  estoppel.  The 
doctrine  of  waiver  and  estoppel  are  applicable  only 
where  the  insured  is  deceived  or  misled  to  his  detriment 
{Wilbur  National  Bank  v.  United  States,  294  U.S.  at 
124),  and  the  party  who  is  guilty  of  fraud  cannot  urge 
those  doctrines  against  the  other  party  to  the  contract 
for  the  purpose  of  making  his  fraud  effective.  Mc- 
Daniel V.  United  States,  supra,  at  294.  In  the  present 
case,  the  district  court  expressly  found  that  Wil- 
loughby  deliberately  made  false  representations  to  the 
Veterans  Administration  in  the  expectation  that  they 
would  be  relied  upon.  Accordingly,  he  had  no  adequate 
reason  to  suppose  that  his  fraud  had  been  effective  to 
create  a  valid  and  binding  insurance  policy.  As  the 
Seventh  Circuit  aptly  noted  in  Clohesy  v.  United 
States,  supra,  at  478 :  | 

If,  as  plaintiff  contends,  the  insured  was  misled 
by  the  fact  that  the  Veterans  Administration  con- 
tinued to  accept  premiums  on  the  policy  to  the  time 


31 

of  his  death,  he  could  have  been  misled  only  into 
thinking  that,  up  to  that  time,  his  conscious,  de- 
liberate deception  had  succeeded. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  judgment  below  should  be  reversed. 

George  Cochran  Doub, 
Assistant  Attorney  General. 
Laughlin  E.  Waters, 

United  States  Attorney. 
Melvin  Richter, 
Seymour  Farber, 
Attorneys,  Department  of  Justice. 
June,  1957. 
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No.  15,508 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


^Charles  E.  Toliver, 
I  Appellard, 

m .       vs. 

United  States  of  America, 

Appellee. 

BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Jurisdiction  is  invoked  under  Section  1291  and  2255, 
'Title  28  United  States  Code. 


STATEMENT  OF  THE  CASE. 

Findings  of  Fact  and  Conclusions  of  Law  of  the 
Court : 

Charles  E.  Toliver  has  filed  a  motion  under  Section 
2255  of  Title  28  United  States  Code  alleging  that  his 
sentence  is  illegal.  On  December  6,  1956  a  hearing 
^as  held  in  which  Toliver  was  represented  by  coun- 
sel and  the  United  States  by  the  United  States  At- 


tomey.  The  cause  being  submitted  on  the  motion,  files 
and  records  of  the  case,  the  Court  having  considered 
the  same,  and  heard  arguments  of  counsel,  and  being 
fully  advised  makes  the  following : 

FINDINGS  OF  FACT. 

I. 

That  Toliver  was  charged  in  the  first  count  of  the 
indictment  as  follows: 

"The  Grand  Jury  charges:    THAT  Charles  E. ;': 
Toliver,  alias  Little  Snooks,  the  defendant  herein,  !i 
on  or  about  the  7th  day  of  March,  1953,  in  the  i 
City  of  Oakland,  County  of  Alameda,  State  of; 
California,  within  the  Southern  Division  of  the 
Northern  District  of  California,  unlawfully  did 
sell,  dispense  and  distribute,  not  in  or  from  the 
original  stamped  package,  a  certain  quantity  of 
a  derivative   and  preparation   of  morphine,   to- 
wit   a   lot   of   heroin,    in   quantity   particularly 
described   as   one   envelope   containing   approxi- 
mately 128  grains  of  heroin."  ^ 


II.  ^ 

That  Toliver  was  charged  in  the  third  count  of  the 
indictment  as  follows: 

''The  Grand  Jury  further  charges:  THAT 
Charles  E.  Toliver,  alias  Little  Snooks,  the  de- 
fendant herein,  on  or  about  the  18th  day  of  Janu- 
ary, 1952,  in  the  City  of  Oakland,  County  of 
Alameda,  State  of  California,  within  the  South- 
ern Division  of  the  Northern  District  of  Cali- 
fornia, unlawfully  did  sell,  dispense  and  distrib- 
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ute,  not  in  or  from  the  original  stamped  package, 
a  certain  quantity  of  a  derivative  and  prepara- 
tion of  morphine,  to-wit,  a  lot  of  heroin,  in  quan- 
tity particularly  described  as  one  bindle  contain- 
\mL       ing  approximately  1  ounce  of  heroin." 

III. 

That  Toliver  was  charged  in  the  fourth  count  of  the 
indictment  as  follows : 

"The  Grand  Jury  further  charges:  THAT 
Charles  E.  Toliver,  alias  Little  Snooks,  the  de- 
fendant herein,  at  the  time  and  place  mentioned 
in  the  third  count  of  this  indictment,  within  the 
Southern  Division  of  the  Northern  District  of 
California,  fraudulently  and  knowingly  did  con- 

I'        ceal  and  facilitate  the  concealment  of  a  certain 
quantity  of  a  derivative  and  preparation  of  mor- 
1        phine,  to-wit,  a  lot  of  heroin,  in  quantity  particu- 
larly described  as  one  bindle  containing  approxi- 
I        mately  1  ounce  of  heroin,  and  the  said  heroin 
"       had   been   imported   into   the   United   States   of 
America  contrary  to  law,  as  the  said  defendant 
then  and  there  knew." 

IV. 

;   That  Toliver  was  charged  in  the  fifth  count  of  the 

ndictment  as  follows: 

''The  Grand  Jury  further  charges:  THAT 
Charles  E.  Toliver,  alias  Little  Snooks,  the  de- 
fendant herein,  and  Abe  Brown  named  herein  as 
co-conspirator  but  not  as  a  defendant,  did  con- 
spire together  and  with  diverse  other  persons, 
whose  names  are  to  said  Grand  Jury  unknown, 


to  sell,  dispense  and  distribute,  not  in  or  from 
the  original  stamped  package,  a  quantity  of  a 
derivative  and  preparation  of  morphine,  to-wit, 
heroin,  in  violation  of  Sections  2553  and  2557 
of  Title  26  United  States  Code,  and  to  conceal 
and  facilitate  the  concealment  and  transportation  i( 
of  a  derivative  and  preparation  of  morphine,  to 
wit,    heroin,    which   heroin    had   been   imported!* 
into  the  United  States  of  America  contrary  to|): 
law,  as  said  defendant  then  and  there  well  knew,i< 
in  violation  of  Section  174  of  Title  21  United  iji 
States  Code,  and  thereafter  and  during  the  exist- j^ 
ence  of  said  conspiracy  the  said  defendant,  in  thel^ 
Southern  Division  of  the  Northern  District  of  i 
California,  did  the  following  acts  in  furtherance  i 
of  and  to  effect  the  objects  of  the  conspiracy] 
aforesaid.  j 

Overt  Acts  \\ 

''1.  On  March  7,  1953  in  the  vicinity  of  7th!  i 
and  Center  Streets,  at  Oakland,  California,  de-ij 
f  endant  Charles  E.  Toliver,  alias  Little  Snooks,;  i 
and  co-conspirator  Abe  Brown  had  a  conversa-i^ 
tion. 

''2.  On  March  11, 1953,  at  San  Francisco,  Cali-I^ 
fornia,  the  defendant  Charles  E.  Toliver,  alias 
Little  Snooks,  had  a  conversation  with  Narcotic 
Agent  Malcolm  Richards." 

V. 

That  on  March  8,  1956  count  two  of  the  indictment 
was  dismissed  on  the  motion  of  petitioner's  counsel. 
A  jury  trial  was  held  on  March  8  and  9,  1956  before 
Judge  O.  D.  Hamlin.  On  March  9,  1956  the  jury 
returned  a  verdict  of  guilty  on  counts  one,  three,  four 
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and  five   of  the   indictment  and  sentence  was  pro- 
nounced on  March  12,  1956  by  Judge  O.  D.  Hamlin. 

VI. 

That  the  petitioner  was  sentenced  to  be  imprisoned 
for  four  years  on  count  one  and  to  be  imprisoned 
for  four  years  on  count  three,  said  term  of  imprison- 
ment imposed  on  count  three  to  run  concurrently 
with  that  imposed  on  count  one;  and  be  imprisoned 
for  four  years  on  count  four,  said  term  of  imprison- 
ment imposed  on  count  four  to  commence  and  run 
from  and  after  the  expiration  of  the  term  of  imprison- 
ment imposed  on  counts  one  and  three,  and  be  im- 
prisoned for  four  years  on  count  five,  said  term  of 
imprisonment  to  run  concurrently  with  the  term  of 
imprisonment  imposed  on  count  four  and  to  com- 
mence and  run  from  and  after  the  expiration  of  the 
term  of  imprisonment  imposed  on  counts  one  and 
three.  The  petitioner  was  sentenced  to  pay  a  fine  of 
$1.00  on  each  of  coimts  one,  three,  four  and  five. 

VII. 

That  Toliver  appealed  from  the  judgment  of  con- 
viction in  the  instant  case  and  the  judgment  was 
affirmed  in  the  case  of  Charles  E.  Toliver  v.  United 
States  (9th  Cir.),  224  F.2d  742. 

VIII. 

That  Toliver  contends  that  the  Court  lacked  iuris- 
liiction  to  impose  consecutive  sentence  on  counts  three 
md  four,  since  the  evidence  in  support  thereof  in- 
7olved  the  same  narcotic  transaction. 


IX. 

That  Toliver  contends  that  the  Court  lacked  juris- 
diction to  impose  consecutive  sentences  on  counts  one 
and  five  since  the  evidence  in  support  of  count  five, 
the  conspiracy  count  of  the  indictment,  also  supported 
count  one,  a  substantive  violation. 


CONCLUSIONS  OF  LAW.  i 

I.  I 

The  motion,  files  and  records  of  the  case  conclu- 
sively show  that  the  prisoner  is  entitled  to  no  relief.l 

IL 

Consecutive  sentences  can  be  imposed  for  a  viola- 
tion of  the  Harrison  Narcotic  Act,  Title  26  U.S.C. 
§2553,  sale  of  narcotics,  and  violation  of  the  Jones- 
Miller  Act,  Title  21  U.S.C.  §174,  concealment  of  nar- 
cotics, even  though  the  evidence  shows  but  one  trans- 
action was  involved.  i 

IIL  f 

Consecutive  sentences  may  be  imposed  for  a  sub- 
stantive offense  and  for  a  conspiracy  to  commit  it. 

IV. 

The  issues  urged  by  petitioner  were  decided  ad- 
versely to  him  by  the  Court  of  Appeals  for  the  Ninth 
Circuit  in  his  appeal  from  the  judgment  of  convic- 
tion, Toliver  v.  United  States,  supra. 
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ARGUMENT. 

Appellant  in  his  Section  2255  motion  has  made  the 
same  contentions  that  were  decided  adversely  to 
him  in  his  appeal. 

This  case  is,  therefore,  governed  by  the  case  of 
Charles  E.  Toliver  v.  United  States  (9th  Cir.),  224 
P.2d  742,  and  the  judgment  of  the  District  Court 
should  be  affirmed. 

Dated,  San  Francisco,  California, 
July  15,  1957. 

Lloyd  H.  Burke, 

United  States  Attorney, 

I  John  H.  Riordan,  Jr., 

Assistant  United  States  Attorney, 

Richard  H.  Foster, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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In  the  United  States  District  Court  for  the  District 
of  Alaska,  Division  Number  One,  at  Juneau 

No.  6865-A 

FIDALGO  ISLAND  PACKING  COMPANY,   a 

Corporation, 

Plaintiff, 

vs. 

A.   D.   PHILLIPS,   Executive   Director,   Employ- 
ment Security  Commission  of  Alaska, 

Defendant, 
CLARA  WILSON, 

Intervener. 

JUDGMENT  ON  MANDATE 

This  cause  having  come  on  regularly  for  trial  be- 
fore the  Court  on  April  27,  1954,  upon  the  complaint 
of  plaintiff  and  the  complaint  in  intervention  of  the 
intervener,  Clara  Wilson,  and  the  answers  of  de- 
fendants ;  and  plaintiff  and  intervenor  being  repre- 
sented by  their  attorney,  H.  L.  Faulkner  of  Faulk- 
ner, Banfield  and  Boochever,  and  the  defendant  be- 
ing represented  by  its  attorney  Edward  A.  Merdes, 
Assistant  Attorney  General  of  Alaska,  and  the  Court 
having,  before  the  final  hearing  was  completed, 
substituted  A.  B.  Phillips  as  defendant  in  place  of 
jJohn  T.  McLaughlin,  the  original  defendant;  and 
evidence  having  been  adduced  before  the  Court  on 
ehalf  of  the  parties,  and  arguments  having  been 
made  by  respective  counsel  for  plaintiff,  intervenor 
and  defendant  and  briefs  having  been  filed,  and  the 
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cause  having  been  submitted  for  judgment  and  the 
Court  having  taken  the  matter  under  advisement 
and  having  thereafter  on  May  12,   1954,  filed  its 
findings  of  fact  and  conclusions  of  law;  and  having 
made  and  filed  herein  on  May  12,  1954,  its  judgment 
and  permanent  injunction  in  favor  of  plaintiff  and 
intervenor  and  against  defendant;  and  an  appeal 
having  been  taken  by  defendant  to  the  United  States 
Court  of  Appeals   for  the   Ninth   Circuit  at   San 
Francisco  and  the  Court  of  Appeals  having  affirmed 
the  judgment  entered  by  the  District  Court,  and  a  j, 
petition  for  rehearing  having  been  thereafter  filed  'I 
on  behalf  of  the  defendant,  and  the  Court  having  on   i 
June  21st,  1956,  rendered  an  opinion  denying  the   \ 
petition  for  rehearing  and  having  thereafter  on  the  : 
3rd  day  of  July,  1956,  entered  its  mandate  which 
was  thereafter  on  July  6th,  1956,  filed  in  the  above- 
entitled  Court  and  which  mandate  is  in  words  and 
figures  as  follows:  I 

No.  14505 

United  States  of  America — ss. 

The  President  of  the  United  States  of  America: 

To :  the  Honorable,  the  Judges  of  the  District  Court 
for  the  District  of  Alaska,  First  Division, 
Greeting : 

Whereas,  lately  in  the  District  Court  for  the  Dis- 
trict of  Alaska,  First  Division,  before  you  or  some 
of  you,  in  a  cause  between  Fidalgo  Island  Packing  i  | 
Company,  a   Corporation,   Plaintiff,   and  John   T.  '\ 
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McLaughlin,  Acting  Executive  Director,  Employ- 
ment Security  Commission  of  Alaska,  Defendant, 
No.  6865-A,  a  judgment  is  of  record  and  fully  set 
out  in  said  cause  in  the  office  of  the  Clerk  of  the 
said  District  Court,  to  which  record  reference  is 
hereby  made  and  the  same  is  hereby  expressly  made 
a  part  hereof. 

And  Whereas,  A.  B.  Phillips  appealed  to  this 
court  as  by  the  inspection  of  the  transcript  of  the 
record  of  the  said  District  Court,  which  was  brought 
into  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  by  virtue  of  an  appeal  agreeably  to 
the  Act  of  Congress,  in  such  cases  made  and  pro- 
vided, fully  and  at  large  appears. 

And  Whereas,  on  the  4th  day  of  May,  in  the  year 
of  our  Lord,  one  thousand  nine  hundred  and  fifty- 
five,  the  said  cause  came  on  to  be  heard  before  the 
said  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  on  the  said  transcript  of  record,  and  was 
duly  submitted: 

On  Consideration  Whereof,  It  is  now  here  or- 
dered and  adjudged  by  this  Court,  that  the  Judg- 
ment of  the  said  District  Court  in  this  cause  be,  and 
hereby  is  affirmed.   (September  12,  1955.) 

You,   Therefore,   Are   Hereby   Commanded   that 

such  proceedings  be  had  in  said  cause,  in  conform- 

liflity  with  the  opinion  and  judgment  of  this  court,  as 

ccording  to  right  and  justice,  and  the  laws  of  the 

nited  States,  ought  to  be  had,  the  said  appeal  not- 

ithstanding. 
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Witness  the  Honorable  Earl  Warren,  Chief  Jus- 
tice of  the  United  States,  the  Third  day  of  July  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
fifty-six. 

PAUL  P.  O'BRIEN, 

Clerk,   United   States   Court   of  Appeals   for   the   ^ 

Ninth  Circuit.  * 


It  Is  Now  Hereby  Ordered,  Adjudged  and  Decreed  I 
that,  pursuant  to  the  mandate  aforesaid,  the  above-  - 
named  defendant  and  his  agents,  officers  and  em- 
ployees and  his  and  their  successors  in  office  and 
each  of  them,  be  and  they  are  hereby  enjoined  from  j 
doing  any  act  or  thing  for  the  purpose  of  enforcing 
or  putting  into  effect  purported  regulation  No.  10 
of  the  Employment  Security  Commission  of  Alaska 
which  is  dated  June  29,  1953,  and  which  pretends  to 
set  up  seasons  of  emplojniient  of  all  those  persons 
and  corporations  engaged  in  salmon  packing  in 
Alaska,  and  a  copy  of  which  regulation  is  set  forth 
in  the  plaintiff's  complaint  in  paragraph  6  thereof 
and, 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  all  funds  of  the  Employment  Security  Commis- 
sion of  Alaska  in  the  total  sum  of  $650,000,  im- 
pounded by  order  of  the  Court  of  the  25th  day  of 
June,  1954,  pending  the  outcome  of  the  appeal  of 
this  cause  to  the  United  States  Court  of  Appeals, 
be  and  they  are  hereby  ordered  released  from  the 
order  impounding  them  and. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  impounded  funds  be  used  by  the  Employ- 
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ment  Secui'ity  Commission  to  pay  all  claims  of  em- 
ployees of  the  salmon  packing  industry  in  the  Ter- 
ritory of  Alaska  filed  with  the  Commission  and 
which  became  due  and  payable  by  virtue  of  the 
judgment  and  decree  of  this  Court  of  May  12,  1954; 
and  that  the  excess  of  the  impounded  funds,  if 
any,  over  and  above  the  amount  required  to  pay  the 
aforesaid  claims,  shall  be  covered  into  the  regular 
fund  of  the  Employment  Security  Commission  of 
Alaska  to  be  made  applicable  to  payment  of  claims 
of  other  bona  fide  claimants  as  prescribed  by  law. 

Done  in  open  court  this  13th  day  of  August,  1956. 

/s/  RAYMOND  J.  KELLY, 

Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  August  13,  1956. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Pursuant  to  oral  stipulation  by  counsel  in  open 
Court  which  was  reduced  to  writing  by  the  Court 
Reporter,  it  was  mutually  agreed  that  the  follow- 
ing Order  may  be  entered: 

It  Is  Hereby  Ordered 

That  the  ''Order  for  Impounding  of  Funds  Pend- 
ing Appeal"  dated  June  25,  1954,  filed  and  entered 
reffin  this  Court  on  June  25,  1954,  and  all  conditions 
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therein  set  forth  be,  and  the  same  is  hereby  con- 
tinued in  full  force  and  effect  until  the  United 
States  Supreme  Court  ultimately  disposes  of  the 
Appeal  taken  to  it  by  the  Appellant,  A.  B.  Phillips, 
Executive  Director,  Employment  Security  Commis- 
sion of  Alaska,  from  the  judgment  of  the  Court  of 
Appeals  of  the  Ninth  Circuit  dated  June  21,  1956, 
denying  Appellant's  Petition  for  rehearing. 

It  Is  Further  Ordered 

That  execution  on  the  judgment  of  this  Court 
which  judgment  was  signed  and  filed  on  August  13, 
1956,  pursuant  to  mandate  from  the  Court  of  Ap- 
peals of  the  Ninth  Circuit  be,  and  the  same  is  hereby 
stayed  until  the  Supreme  Court  of  the  United  States 
ultimately  disposes  of  the  Appeal  above  referred  to. 

Signed  in  open  Court  this  18th  day  of  September, 
1956. 

/s/  RAYMOND  J.  KELLY, 
District  Judge. 

Entry  of  above  Order  approved: 

/s/  JOHN  H.  DIMOND,  of 
Faulkner,  Banfield  &  Boochever,  Attorneys  for  Ap- 
pellees, Fidalgo  Island  Packing  Company  and 
Intervenor,  Clara  Wilson. 

I 
/s/  EDWARD  A.  MERDES,  ' 

Assistant  Attorney  General  of  Alaska,  Attorney  for 

Appellant,  A.  B.  Phillips,  Executive  Director, 

Employment  Security  Commission  of  Alaska. 

[Endorsed] :    Filed  September  18,  1956. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  SUBMISSION  OF  ORDER  REIN- 
STATING JUDGMENT  ON  MANDATE 

To:  J.    Gerald    Williams,     Attorney    General    of 
Alaska,  attorney  for  defendant: 

Please  take  notice  that  an  order  reinstating  the 
judgment  on  the  mandate  in  the  above  cause,  of 
which  the  attached  is  a  true  copy,  will  be  submitted 
for  entry  and  settlement  to  the  above-entitled  Court, 
at  Juneau,  Alaska,  on  January  18,  1957,  at  10  a.m. 

•     Dated:     January  7,  1957. 

FAULKNER,  BANFIELD  & 
BOOCHEVER, 

By  /s/  JOHN  H.  DIMOND, 

Attorneys  for  Plaintiff  and 
Intervenor. 


I  [Title  of  District  Court  and  Cause.] 

ORDER  REINSTATING  JUDGMENT 
ON  MANDATE 

This  Matter  came  on  before  the  Court  upon  the 
oral  stipulation  of  counsel  for  all  parties  to  rein- 
state and  permit  execution  upon  the  judgment  on 
mandate  entered  by  this  Court  on  August  13,  1956. 

I     It  appears  to  the  Court: 
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1.  On  July  3,  1956,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  entered  its  mandate 
in  which  the  judgment  of  the  District  Court  of  May 
12,  1954,  was  affirmed,  which  mandate  was  filed  in 
this  Court  on  July  6,  1956. 

2.  A  judgment  on  said  mandate  was  entered  by 
this  Court  on  August  13,  1956. 

3.  On  September  18,  1956,  this  Court  entered 
its  order  staying  execution  on  the  judgment  on 
mandate  of  August  13,  1956,  and  continuing  in  full 
force  and  effect  the  "Order  for  Impounding  Funds 
Pending  Appeal"  dated  June  25,  1954,  until  the 
Supreme  Court  of  the  United  States  had  ultimately 
disposed  of  the  defendant's  application  for  a  writ 
of  certiorari. 

4.  On  December  10,  1956,  the  said  application 
for  writ  of  certiorari  was  denied  by  the  Supreme 
Court  of  the  United  States. 

Now,  Therefore,  it  is  hereby  Ordered: 

1.  This  Court's  order  of  September  18,  1956,  is 
hereby  rescinded  and  revoked  and  henceforth  shall 
have  no  further  force  and  effect. 
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2.  The  judgment  on  mandate  of  this  Court,  dated 
August  13,  1956,  is  hereby  reinstated  in  full  and 
placed  in  full  force  and  effect,  with  the  following 
additional  provisions  to  be  added  thereto: 

(a)  The  said  impounded  funds  shall  be  used  by 
the  Employment  Security  Commission  not  only  to 
pay  all  claims  of  employees  of  the  salmon  packing 
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industry  in  the  Territory  of  Alaska  filed  with  the 
Commission  and  which  became  due  and  payable  by 
virtue  of  the  judgment  and  decree  of  this  Court  of 
May  12,  1954,  but  also  to  pay  interest  on  said  claims 
at  the  rate  of  six  (6%)  per  cent  per  anmmi  from 
May  12,  1954. 

(b)     Plaintiff  and  intervenor  are  allowed  attor- 
ney's fees  in  the  amount  of  $ 

Done  in  Open  Court  at  Juneau,  Alaska,  this  .... 
day  of ,  1957. 


District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  January  7,  1957. 


[Title  of  District  Court  and  Cause.] 

OPINION 
Filed  January  21,  1957 

This  matter  is  before  the  Court  upon  oral  stipu- 
lation of  coimsel  for  all  parties  to  reinstate  and  per- 
mit execution  upon  the  judgment  on  mandate  en- 
tered by  this  Court  on  August  13,  1956.  In  addition, 
counsel  for  plaintiff  requests  that  interest  be  al- 
lowed thereon  at  6%  from  May  12,  1954,  and  that 
the  Court  allow  a  reasonable  attorney  fee. 

On  June  29,  1953,  the  then  Acting  Director  of 
[the  Employment  Security   Commission   of  Alaska 
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promulgated  what  was  called  ''Amended  Regulation 
No.  10."  This  regulation  purported  to  fix  and  desig- 
nate seasons  of  employment  in  the  canned  salmon 
industry  in  Alaska,  which  meant  that  unemployment 
benefits  could  be  paid  to  canned  salmon  employees 
only  during  the  ''seasons,"  i.e.,  during  the  months 
generally  of  May  through  September.  Thus,  under 
this  regulation,  if  such  employee  were  out  of  work 
between  October  and  May  of  any  year,  he  would 
not  be  eligible  to  draw  unemployment  compensation 
benefits. 

This  action  was  commenced  on  or  about  July  30, 
1953,  to  enjoin  the  enforcement  of  this  purported 
regulation  on  the  ground,  principally,  that  it  unlaw- 
fully discriminated  against  the  salmon  packers  in 
Alaska  and  their  employees  in  favor  of  other  Alaska 
employers  and  their  employees — such  as  the  persons 
in  the  construction  industry.  The  District  Court, 
on  May  7,  1954,  filed  its  opinion  sustaining  the  con- 
tentions of  plaintiff  and  intervenor.  In  this  opin- 
ion the  Court  held  that  the  regulation  was  invalid, 
was  discriminatory  in  its  application  and  operation, 
and  that  plaintiff  and  intervenor  have  been  irrepar- 
ably injured  and  therefore  were  entitled  to  an  in- 
junction. Hence,  on  May  12,  1954,  the  District 
Court  entered  its  judgment  and  decree  permanently 
enjoining  the  Director  of  the  Employment  Security 
Commission,  and  his  agents  and  employees  and  suc- 
cessors in  office,  from 

"*  *  *  doing  any  act  or  thing  for  the  purpose 
of  enforcing  or  putting  into  effect  purported 
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Amended  Regulation  No.  10  of  the  Employment 
Security  Commission  of  Alaska  which  is  dated 
June  29,  1953,  and  which  pretends  to  set  up  sea- 
sons of  employment  of  all  those  persons  and 
corporations  engaged  in  salmon  packing  in 
Alaska*  *  *" 

The  opinion  of  the  District  Court  is  reported  at 
120  F.  Supp.  777,  15  Alaska  15. 

An  Appeal  was  filed  on  June  11,  1954,  by  the  Em- 
ployment Security  Commission,  and  subsequently  a 
stay  of  execution  was  issued,  tying  up  the  accrued 
unemployment  compensation  which  became  due  to 
the  cannery  workers  when  Amended  Regulation  10 
was  declared  invalid.  In  lieu  of  a  supersedeas  bond 
as  required  by  Rule  73(d)  FRCP,  the  sum  of  $650,- 
000.00  from  the  unemployment  compensation  trust 
was  impounded  by  this  court  pending  the  appeal. 

On  September  13,  1955,  in  a  per  curiam  opinion, 
the  Court  of  Appeals  for  the  Ninth  Circuit  affirmed 
the  judgment  and  decree  of  the  District  Court.  A 
petition  for  rehearing  was  denied  on  June  21,  1956, 
and  a  petition  for  a  writ  of  certiorari  to  the  United 
States  Supreme  Court,  filed  September  21,  1956,  was 
denied  on  December  10,  1956. 

Thus  the  benefits  to  the  cannery  workers  have 
been  delayed  nearly  three  years  since  the  District 
Court  first  determined  that  Amended  Regulation 
No.  10  was  invalid,  and  plaintiff  now  seeks  interest 
3n  the  benefits,  and  attorney  fees  for  prosecuting 
his  action.  He  contends  that  the  scope  of  the  man- 
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date  from  the  United  States  Court  of  Appeals  did 
not  include  these  items  and  that  this  Court  can,  and 
moreover,  it  should,  make  such  an  award  at  this 
time. 

The  entire  Employment  Security  Act  was  re- 
pealed and  re-enacted  by  Chap.  5  of  the  First  Ex- 
traordinary Session  Laws  of  Alaska  of  1955.  Sec. 
1001  thereof  provides: 

''Section  1001.  Non-Liability  of  Territory. 
Benefits  shall  be  deemed  to  be  due  and  payable 
under  this  Act  only  to  the  extent  provided  in 
this  Act  and  to  the  extent  that  moneys  are  avail- 
able therefor  to  the  credit  of  the  Unemployment 
Fund,  and  the  liability  of  the  Territory  and  the 
Commission  shall  be  limited  accordingly. ' ' 

The  rights  and  liabilities  of  the  parties  herein 
must  be  determined  by  the  law  as  it  existed  at  the 
time  the  controversy  arose.  Sec.  51-5-19  ACLA, 
1949,  provides: 

"Benefits  shall  be  deemed  to  be  due  and  payable 
under  the  Act  only  to  the  extent  provided  in 
the  Act  and  to  the  extent  that  moneys  are  avail- 
able therefor  to  the  credit  of  the  Employment 
Security  Fund,  and  neither  the  Territory  nor 
the  Commission  shall  be  liable  for  any  amount 
in  excess  of  such  sums." 

Sec.  25-1-1  ACLA,  1949,  cited  by  the  plaintiff, 
provides  that  "The  rate  of  interest  in  the  Territory 
of  Alaska  shall  be  six  per  centum  per  annum,  and 
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no  more,   on  all  moneys   after  the   same   become 
due*  *  *" 

Section  55-11-51  ACLA,  1949,  likewise  provides 
for  attorney  fees.  It  reads:  ''The  measure  and  mode 
of  compensation  of  attorneys  shall  be  left  to  the 
agreement,  expressed  or  implied,  of  the  parties ;  but 
there  may  be  allowed  to  the  prevailing  party  in  the 
judgment  certain  sums  by  way  of  indemnity  for 
his  attorney  fees  in  maintaining  the  action  or  de- 
fense thereto,  which  allowances  are  termed  costs." 

These  general  provisions  of  the  law  are  subject  to 
the  limitation  that  when  a  sovereign  state  is  in- 
volved in  a  suit,  its  liability  for  interest  or  costs 
must  be  specifically  set  forth  in  a  statute.  The  des- 
ignation "sovereign  state"  would  include  the  Terri- 
tory of  Alaska.  See  Territory  ex  rel  McMahon  v. 
O'Connor,  5  Dak.  397,  41  N.W.  746. 

With  regard  to  plaintiff's  application  for  inter- 
est, the  case  of  United  States  v.  North  Carolina,  136 
U.  S.  211,  sets  forth  the  rule  that  ''*  *  *  the  State, 
unless  by  or  pursuant  to  an  explicit  statute,  is  not 
liable  for  interest,  even  on  a  smn  certain  which  is 
overdue  and  unpaid. ' '  This  holding  has  been  widely 
supported  in  other  jurisdictions:  United  States  v. 
Nez  Perce  County,  Idaho  (9th  Circ,  1938),  95  F 
2nd  238;  Boxwell  v.  Department  of  Highways,  14 
So.  2nd  627,  203  La.  760;  State  Highway  Commis- 
sion V.  Mason,  6  So.  2nd  468,  192  Miss.  576;  Culver 
iv.  Commonwealth,  35  A.  2nd  64,  348  Pa.  472. 
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A  similar  rule  has  been  followed  by  the  courts  on 
the  question  of  costs.  In  Ridge  v.  Boulder  Creek 
Union  Junior-Senior  High  School  District  of  Santa 
Cruz  County,  140  P.  2nd  990,  60  Cal.  App.  2nd  453, 
the  Court  stated: 

"General  statutes  allowing  costs  to  parties  have 
been  construed  not  to  apply  to  the  state  in  the 
absence  of  express  provision  respecting  costs 
where  the  state  was  a  party." 

See  also  Boland  v.  Cecil,  150  P.  2nd  819;  Costs,  14 
Am.  Jur.,  22,  Sec.  34;  Territories,  86  C.J.S.  647, 
Sec.  38. 

That  provisions  for  interest  or  costs  must  be  pro- 
vided for  specifically  in  a  statute  may  be  shown  not 
only  from  the  case  law  on  the  subject,  but  also  from 
the  wording  of  the  Alaska  Employment  Security 
Act  itself.  Sec.  51-5-19,  ACLA,  1949,  supra.  There 
is  no  provision  for  anything  in  addition  to  unem- 
ployment benefits  in  Alaska's  Employment  Secur- 
ity Act.  I 

Plaintiff  contends  that  the  suit  was  brought 
against  the  Director  of  the  Employment  Security 

Board  as  an  individual,  and  that  consequently  the  | 

action  does  not  involve  the  territory  of  Alaska.  But  i 

the  Court  cannot  agree  with  that  distinction.    The  i 

Commission  was  performing  an  essential  govern-  ;i 

mental  function,  and,  in  fact,  as  was  pointed  out  in  |( 

defendant's  brief,  the  director  was  acting  on  legis-  Sf 

lative  mandate  in  promulgating  Amended  Regula-  i 

tion  No.  10.   We  must  hold  that  the  Director  and  J! 
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the  Commission  were  clothed  with  the  sovereignty 
of  the  Territory  in  connection  with  the  matter.  No 
interest  can  be  awarded  nor  can  any  costs  be  al- 
lowed. 

Counsel  for  plaintiff  contends  that  under  the  sal- 
vage doctrine,  attorney  fees  should  be  awarded  from 
the  fund  which  is  recovered.  It  is  well  settled  that 
in  class  suits,  such  as  this  one,  they  are  entitled  to 
receive  their  compensation  from  that  source.  Trus- 
tees V.  Greenough,  105  U.  S.  527 ;  Sprague  v.  Ticonic 
Nat'l  Bank,  307  IT.  S.  161 ;  Central  R.  R.  &  Banking 
Co.  of  Georgia  v.  Pettus,  113  U.  S.  116.  Since  the 
entire  class  benefits  by  the  litigation,  each  member 
is  required  to  contribute  his  proportionate  share  of 
the  expense.  This  amount  is  deducted  before  distri- 
bution, as  a  matter  of  convenience. 

We  do  not  feel  that  Sec.  55-11-51,  ACLA,  1949 
(supra),  creates  any  obstacle  to  the  application  of 
this  doctrine.  In  leaving  the  measure  and  mode  of 
compensation  up  to  the  parties,  the  legislature  cer- 
tainly did  not  contemplate  the  restriction  of  attor- 
ney fees  to  the  amount  which  a  single  plaintiff  could 
afford,  or  was  willing  to  pay.  By  their  nature,  class 
suits  of  this  general  type  involve  a  number  of  in- 
dividuals who  have  claims  which  by  themselves  are 
not  large  enough  to  justify  litigation,  but  which, 
when  prosecuted  aggregately,  confer  a  true  benefit 
on  the  class.  The  desirability  of  such  a  remedy  is 
obvious,  but  if  a  reasonable  attorney  fee  is  not  to  be 
allowed  from  the  judgment,  class  suits  become  im- 
ipractical.   No  one  person  could  afford  to  maintain 
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an  action  of  such  large  proportions,  in  view  of  the 
limited  benefits  which  he  would  personally  gain. 

It  is,  therefore,  the  judgment  of  this  Court  that 
the  awards  which  have  been  recovered  in  this  action 
should  be  charged  with  a  reasonable  percentage  of 
the  amount  recovered  by  each  claimant,  which  will 
constitute  reasonable  attorney  fees  to  be  awarded 
to  the  attorney  herein  as  compensation.  The  Court 
finds  that  3%  is  a  reasonable  amount  and  should  be 
deducted  from  each  award  and  paid  to  the  attorney. 
Order  reinstating  judgment  on  the  mandate  in  ac- 
cordance with  this  opinion  may  be  prepared  and 
presented  to  this  Court. 

/s/  RAYMOND  J.  KELLY, 
U.  S.  District  Judge. 

[Endorsed]:     Filed  January  21,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  TIME  FOR  SUBMISSION  OF 
ORDER  FOR  ENTRY 

To:  J.    Gerald    Williams,    Attorney    General    of 
Alaska,  attorney  for  defendant: 

Please  take  notice  that  an  ''Order  Reinstating  L 
Judgment  on  Mandate  and  for  Payment  of  Attor- 
neys'  Fees  and  Claims,"  of  which  the  attached  is! 
a  true  copy,  will  be  submitted  for  entry  to  the  above 
entitled  Court,  at  Juneau,  Alaska,  on  February  8 
1957,  at  10:00  a.m. 
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Dated:    January  31,  1957. 

FAULKNER,  BANFIELD  & 
BOOCHEVER, 

By  /s/  JOHN  H.  DIMOND, 

Attorneys  for  Plaintiff  and 
Intervenor. 


[Title  of  District  Court  and  Cause.] 

ORDER  REINSTATING  JUDGMENT  ON  MAN- 
DATE AND  FOR  PAYMENT  OF  ATTOR- 
NEYS' FEES  AND  CLAIMS 

This  Matter  came  on  before  the  Court  on  January 
18,  1957,  upon  the  oral  stipulation  of  counsel  for 
all  parties  to  reinstate  and  permit  execution  upon 
the  judgment  on  mandate  entered  by  this  Court  on 
August  13,  1956,  and  upon  plaintiff's  and  interven- 
er's petition  for  the  payment  of  interest  on  the 
claims  of  employees  of  the  salmon  packing  industry 
in  Alaska  which  became  due  and  payable  by  virtue 
of  the  judgment  and  decree  of  this  Court  on  May 
12,  1954,  and  for  the  allowance  of  attorneys'  fees  to 
be  paid  to  the  attorneys  for  plaintiff  and  intervenor. 

It  appears  to  the  Court: 

1.  On  July  3,  1956,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  entered  its  mandate 
in  which  the  judgment  of  the  District  Court  of  May 
12,  1954,  was  affirmed,  which  mandate  was  filed  in 
this  Court  on  July  6,  1956. 
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2.  A  judgment  on  said  mandate  was  entered  by 
this  Court  on  August  13,  1956. 

3.  On  September  18,  1956,  this  Court  entered  its 
order  staying  execution  on  the  judgment  on  man- 
date of  August  13,  1956,  and  continuing  in  full  force 
and  effect  the  ''Order  for  Impounding  Funds  Pend- 
ing Appeal,"  dated  June  25, 1954,  until  the  Supreme 
Court  of  the  United  States  had  ultimately  disposed 
of  the  defendant's  application  for  a  writ  of  certi- 
orari. 

4.  On  December  10,  1956,  the  said  application 
for  writ  of  certiorari  was  denied  by  the  Supreme 
Court  of  the  United  States. 

5.  On  January  21,  1957,  the  Court  filed  its  writ- 
ten opinion  denying  the  petition  for  payment  of  in- 
terest and  costs,  and  directing  that  the  funds  here- 
tofore impounded  by  order  of  this  Court  of  June  25, 
1954,  and  now  available  to  pay  all  claims  of  em- 
ployees of  the  salmon  packing  industry  in  Alaska 
filed  with  the  Employment  Security  Commission 
and  which  became  due  and  payable  by  virtue  of  the 
judgment  and  decree  of  this  Court  of  May  12,  1954, 
be  charged  with  3%  of  the  amount  of  each  such 
claim  and  deducted  from  each  such  claim  and  paid 
as  compensation  to  plaintiff's  and  intervenor's  at- 
torneys as  attorneys'  fees,  which  include  expenses 
of  litigation. 

Now,  Therefore,  It  Is  Hereby  Ordered: 

1.  This  Court's  order  of  September  18,  1956,  is 
hereby  rescinded  and  revoked  and  henceforth  shall 
have  no  further  force  and  effect. 


i 
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2.  The  judgment  on  mandate  of  this  Court,  dated 
August  13,  1956,  is  hereby  reinstated  and  placed  in 
full  force  and  effect,  subject,  however,  to  the  fol- 
lowing modifications : 

(a)  The  said  impounded  funds,  in  the  total 
amount  necessary  to  pay  all  claims  of  employees  of 
the  salmon  packing  industry  in  Alaska  filed  with  the 
Commission  and  which  became  due  and  payable  by 
virtue  of  the  judgment  and  decree  of  this  Court 
of  May  12,  1954,  shall  be  used  to  pay  all  such  claims, 
after  deducting  therefrom  the  sum  of  three  (3%) 
per  cent  thereof  as  compensation  for  plaintiff's  and 
intervenor's  attorneys. 

(h)  The  present  Executive  Director  of  the  Em- 
ployment Security  Commission,  the  successor  in 
office  to  defendant  A.  B.  Phillips,  is  hereby  or- 
dered to  pay  said  attorneys'  fees  to  plaintiff's  and 
intervenor's  attorneys,  Faulkner,  Banfield  &  Boo- 
chever,  of  Juneau,  Alaska,  within  30  days  from 
the  date  of  this  order. 

(c)  The  excess  of  the  said  impounded  funds, 
over  and  above  the  amounts  necessary  to  pay  the 
aforesaid  attorneys'  fees,  expenses  and  claims,  shall 
be  covered  into  the  regular  fund  of  the  Employment 

i  Security  Comimission  of  Alaska  to  be  made  appli- 
cable to  payment  of  claims  of  other  bona  fide  claim- 
ants as  prescribed  by  law. 

(d)  Plaintiff's  and  intervenor's  petition  for  the 

awarding  of  interest  on  the  said  claims  is  denied. 

i 


I 
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Done  in  Open  Court  at  Juneau,  Alaska,  this 
day  of ,1957. 


District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  January  31,  1957. 


[Title  of  District  Court  and  Cause. 

PETITION  FOR  REHEARING 

To:  The  Honorable  Raymond  J.  Kelly,  United 
States  District  Judge  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau: 

The  defendant  above  named  presents  this,  a  Pe- 
tition for  Rehearing  of  argument  upon  the  Limited  ! 
question  of  allowance  of  attorney  fees  in  any  way  j 
from  moneys  now  in,  or  required  to  be  deposited  in, 
Alaska's  account  in  the  Unemployment  Trust  Fund 
including  moneys  heretofore  "impounded"  in  this 
action.  By  this  Petition  the  defendant  particularly 
seeks  the  opportunity  to  advise  the  Court  on  the 
effect  that  entry  of  an  Order  based  upon  its  Opinion 
dated  January  21,  1957,  would  have  upon  conform- 
ity of  Alaska  to  Federal  requirements  for  credits 
allowable  to  Alaska  employers  against  their  Fed- 
eral Unemployment  Tax. 

In  Support  of  This  Petition,  the  defendant  re- 
spectfully submits  the  following: 
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On  January  18,  1957,  in  this  Court,  hearing  was 
had  ijpon  plaintiff's  submission  of  an  Order  Rein- 
stating Judgment  on  Mandate.  Prior  to  said  hear- 
ing and  in  connection  therewith,  plaintiff  had  filed 
with  the  Court  a  Memorandum  in  Support  of  Ap- 
plication for  Interest  and  Attorney's  Fees  and  de- 
fendant had  filed  a  memorandum  in  reply  thereto, 
setting  out  affirmative  arguments  against  allowance 
of  interest  and  attorney  fees.  Based  upon  these 
memoranda  and  upon  the  oral  argument  thereon 
heard  by  this  Court  on  January  18,  1957,  the  Court 
on  January  21,  1957,  filed  its  Opinion,  recognizing 
that  attorney  fees  are  a  part  of  "costs,"  and  that 
"no  interest  can  be  awarded  nor  can  any  costs  be 
allowed"  against  the  defendant  in  this  action.  It 
appears  from  a  careful  study  of  the  Court's  Opin- 
ion, however,  that  the  Court  felt  that  an  allowance 
of  attorney  fees  as  a  deduction  from  each  claim 
under  the  "salvage"  theory  would  be  proper  in  law, 
since  it  would  not  conflict  with  sovereign  immunity 
from  the  payment  of  costs  (the  term  to  include  at- 
torney fees). 

In  its  reply  memorandum  on  this  subject  at  Page 
13,  defendant  made  the  single  statement  "It  is  re- 
quired *  *  ^  that  all  moneys  withdrawn  from  this 
[unemployment  trust]  fimd  be  used  exclusively  for 
the  payment  of  benefits  and  refunds  (Section  3304 
(a)  (4)  Internal  Revenue  Code  of  1954)."  The  de- 
fendant feels  that  it  did  not,  by  this  single  state- 
ment, meet  its  obligation  to  fully  advise  the  Court 
of  the  law  as  it  would  apply  to  a  requirement  that 
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the  defendant  deduct  3%  of  each  claim  in  this  action 
and  pay  over  the  same  to  plaintiff's  attorneys. 

For  this  reason  the  defendant  earnestly  submits 
that  a  rehearing  of  argument  upon  this  limited 
question  should  be  allowed,  in  order  that  this  Court 
have  an  opportunity  to  study  the  complicated  Fed- 
eral law  which  imposes  an  absolute  prohibition 
against  the  defendant's  paying  out  the  moneys  in 
question  in  the  manner  and  for  the  purpose  which 
the  Court,  in  its  Opinion  filed  January  21,  1957, 
holds  to  be  proper. 

The  defendant  further  submits  that,  since  major 
questions  of  law  affecting  the  content  of  the  pro- 
posed Order  Reinstating  Judgment  on  Mandate  are 
to  ])e  argued  and  developed  in  rehearing,  entry  of 
such  Order  should  be  delayed  until  the  Court  has 
been  fully  advised  in  the  matter  by  way  of  rehear- 
ing. 

Filed  herewith  in  the  form  of  a  memorandum  of 
law  is  a  summary  of  the  matters  defendant  wishes 
to  present  to  the  Court  in  rehearing. 

Respectfully  submitted  this  12th  day  of  Febru- 
ary, 1957. 

J.  GERALD  WILLIAMS, 

Attorney  General  of  Alaska. 

By  /s/  EDWARD  A.  MERDES, 

Assistant  Attorney  General. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  February  13,  1957. 
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[Title  of  District  Court  and  Cause. 

ORDER  FOR  REHEARING 

The  Court  having  considered  defendant's  Petition 
for  Rehearing  and  defendant's  Memorandum  in  sup- 
port thereof,  and 

It  Appearing  to  the  Court  that  major  questions  of 
law  affecting  the  contents  of  the  proposed  Order 
Reinstating  Judgment  on  Mandate  have  not  yet 
been  presented  to  the  Court,  Therefore, 

It  Is  Hereby  Ordered  That  at  the  hour  of  4  o  'clock 
p.m.,  February  21,  1957,  in  this  Court,  argument 
will  be  heard  upon  the  limited  question  of  allow- 
ance of  attorney  fees  in  any  way  from  moneys  now 
in,  or  required  to  be  deposited  in,  Alaska's  account 
in  the  Unemployment  Trust  Fund,  including 
moneys  heretofore  ''impounded"  in  this  action. 

Notice  Is  Given  That  entry  of  an  Order  Rein- 
stating Judgment  on  Mandate  will  be  delayed  until 
after  the  Court  has  heard  said  arguments. 

Dated  at  Juneau,  Alaska,  this  13th  day  of  F,eb- 
ruary,  1957. 

/s/  RAYMOND  J.  KELLY, 
District  Judge. 

Receipt  of  copy  acknowledged. 
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[Title  of  District  Court  and  Cause. 

STIPULATION 

It  Is  Hereby  Stipulated  and  agreed  by  all  the  par- 
ties hereto  through  their  attorneys  as  follows: 

That  the  total  number  of  claimants  claiming  the 
benefits  involved  in  this  case  is  approximately 
2,350 ;  that  the  total  number  of  separate  claims  filed 
is  approximately  18,000;  and  the  approximate 
amount  of  all  claims  is  $509,000. 

It  is  further  stipulated  that  these  amounts  may 
vary  slightly  after  full  and  accurate  computation 
and  it  is  also  stipulated  that  this  stipulation  may  be 
filed  in  court  and  become  a  part  of  the  record  for 
the  purpose  of  settling  the  matters  in  connection 
with  the  entry  of  final  judgment  on  the  mandate. 

Juneau,  Alaska,  February  12,  1957. 

/s/  JOHN  H.  DIMOND, 

/s/  H.  L.  FAULKNER, 

Attorneys  for  Plaintiff  and 
Intervenor. 

/s/  J.  GERALD  WILLIAMS, 

/s/  DICKERSON  REGAN, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  February  15,  1957. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  OF  ABATEMENT 
Pursuant  to  Rule  25  (d),  FRCP,  the  Defendant 
moves  the  Court  for  an  Order  declaring  the  above- 
entitled  action  abated  for  the  reason  that 

(1)  The  Defendant,  A.  B.  Phillips,  then  Execu- 
tive Director  of  the  Employment  Security  Commis- 
sion of  Alaska,  resigned  said  office  effective  with 
the  close  of  business,  April  15,  1955. 

(2)  His  successor,  Arthur  A.  Hedges,  assumed 
the  office  of  Acting  Executive  Director  effective 
April  16,  1955,  and 

(3)  No  substitution  of  Arthur  A.  Hedges,  or  any 
other  successor  in  office  of  A.  B.  Phillips,  as  de- 
fendant in  this  action  has  been  made,  although  the 
period  of  six  months  following  the  date  when  the 
successor  of  A.  B.  Phillips  took  office  has  long  since 
expired. 

This  motion  is  supported  by  an  affidavit  of  James 
B.  Cauley,  Fiscal  and  Personnel  Officer  of  the 
Alaska  Employment  Security  Commission,  and  by 
the  first  section  of  Defendant's  Reply  to  Plaintiff's 
Memorandum  filed  February  23,  1957,  which  affi- 
davit and  reply  memorandum  are  filed  herewith. 

Dated  at  Juneau,  Alaska,  February  28,  1957. 
/s/  J.  GERALD  WILLIAMS, 

Attorney  General  of  Alaska, 
Attorney  for  Defendant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  February  28,  1957. 
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[Title  of  District  Court  and  Cause.] 

OPINION 

Filed  March  14,  1957 

This  matter  comes  before  the  Court  upon  the  peti- 
tion of  defendant  for  a  rehearing  upon  the  question 
of  allowance  of  attorney  fees  in  any  way  from 
moneys  now  in  or  required  to  be  deposited  in  Alas- 
ka's account  in  the  unemployment  trust  funds,  in- 
cluding money  heretofore  impounded  in  this  action. 
The  defendant  admits  in  its  petition  that  it  did  not 
fully  advise  the  Court  on  the  law  as  it  would  apply 
to  a  requirement  that  the  defendant  deduct  a  per- 
centage of  each  claim  in  this  action  and  pay  the 
same  over  to  plaintiff's  attorney  as  compensation 
for  the  services  rendered  in  procuring  the  benefits 
for  all  these  claimants  under  the  ''salvage"  theory. 
This  theory,  as  argued  by  counsel  for  plaintiff  at 
the  hearing,  would  not  conflict  with  the  sovereign's 
immunity  from  the  payment  of  costs  and  taxable  at- 
torney fees.  Counsel  for  defense  did  not  argue 
against  this  proposal  of  plaintiff's  counsel  at  the 
former  hearing  and  mentioned  only  briefly  in  his 
memorandum  filed  in  connection  therewith  that  the 
law  required  that  all  moneys  withdrawn  from  the 
unemployment  trust  fund  must  be  used  exclusively 
for  the  payment  of  benefits  and  refunds,  so  in  ef- 
fect the  question  here  involved  is  now  before  the 
Court  for  the  first  time. 

Rehearing  was  granted  and  on  the  argument  coun- 
sel for  plaintiff  pointed  out  that  Sec.  762  of  the 
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Employment  Security  Act  of  the  Extraordinary 
Session  Laws  of  Alaska,  1955,  authorizes  the  Court 
to  designate  attorney  fees.  It  should  be  pointed  out 
that  the  provisions  of  the  Act  as  amended  in  1955 
are  applicable  on  the  question  of  attorney  fees,  not- 
withstanding the  fact  that  the  substantive  rights  of 
the  parties  were  governed  by  the  law  as  it  existed 
when  the  controversy  arose.  See  Hogan  v.  Ingold 
(Cal.,  1952),  243  P.  2d  1,  96  ALR  1428. 
Section  762  provides  in  part  as  follows: 

"Limitation  of  Fees.  No  individual  claiming 
benefits  shall  be  charged  fees  of  any  kind  in  any 
proceeding  under  this  Act  by  the  Commission 
or  its  representatives,  or  by  any  Court  or  any 
officer  thereof.  Any  individual  claiming  bene- 
fits in  any  proceeding  before  the  Commission  or 
its  representatives  or  a  court  may  be  repre- 
sented by  counsel  or  other  duly  authorized 
agent ;  but  no  such  counsel  or  agent  shall  either 
charge  or  receive  for  such  services  more  than 
an  amount  approved  by  the  Commission  or  the 
court  *  *  *" 

It  would  surely  seem  that  the  authorization  of  at- 
torney fees  by  the  Court  as  well  as  the  Commission 
is  contemplated  in  appeals  by  individual  claimants 
from  decisions  of  the  Commission,  but  in  the  pres- 
ent case,  the  Fidalgo  Island  Packing  Co.  cannot 
be  considered  as  a  claimant  within  the  meaning  of 
the  statute,  since  it  merely  sought  an  injunction 
forbidding  the  enforcement  of  amended  regula- 
tion 10. 
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This  Court,  in  the  Opinion  filed  herein  on  Janu- 
ary 21,  1957,  and  to  which  reference  is  hereby  made, 
held  that  provisions  for  interest  or  costs  in  a  case 
against  the  sovereign  must  be  provided  for  specif- 
ically in  a  statute;  that  there  is  no  provision  for 
anything  in  addition  to  unemployment  benefits  in 
Alaska's  Employment  Security  Act  in  effect  at  the 
time  this  action  arose  and  that  the  Director  and 
the  Commission  were  clothed  with  the  sovereignty  of 
the  Territory  of  Alaska  and  that  no  interest  could 
be  aAvarded  nor  could  attorney  fees  as  costs  be  al- 
lowed. 

The  Court  then  went  on  in  that  Opinion  to  hold  ji 
on  the  basis  of  plaintiff's  brief  and  arguments  at  the 
hearing  that  under  the  "salvage"  doctrine,  attorney 
fees  should  be  awarded  from  the  funds  which  were  \\ 
recovered  for  each  claimant  and  although  it  is  well 
settled  that  in  class  suits  attorneys  would  be  enti- 
tled to  receive  their  compensation  in  that  manner, 
the  Court  is  compelled  to  change  its  holding  on  this 
particular  matter  because  Section  763  of  the  Alaska 
Employment  Security  Act,  supra,  provides  as  fol- 
lows : 

"Exemption  of  Benefits.  Any  assignment, 
pledge,  or  encumbrance  of  any  rights  to  bene- 
fits which  are  or  may  become  due  or  payable: 
under  this  Act  shall  be  void ;  and  such  rights  to 
benefits  shall  be  exempt  from  levy,  execution,, 
attachment,  or  any  other  remedy  whatsoever 
provided  for  the  collection  of  debt ;  and  benefits 
received  by  any  individual,  so  long  as  they  are 
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not  mingled  with  other  funds  of  the  recipient, 
shall  be  exempt  from  any  remedy  whatsoever 
for  the  collection  of  all  debts  except  debts  in- 
curred or  necessities  furnished  to  such  indi- 
vidual or  his  spouse  or  dependents  during  the 
time  when  such  individual  was  unemployed. 
Any  waiver  of  any  exemption  provided  for  in 
this  section  shall  be  void."  (Emphasis  sup- 
plied.) 

It  seems  to  the  Court  that  the  important  provi- 
sion of  this  section,  so  far  as  this  hearing  is  con- 
cerned, is  the  following : 

"*  *  *  so  long  as  they  are  not  mingled  with 
other  funds  of  the  recipient." 

Until  the  funds  become  so  mingled,  the  exemptions 
listed  in  Sec.  763  (supra)  preclude  the  impressing 
of  the  benefits  due  the  claimants  with  any  lien  what- 
soever. These  funds  have  not  been  so  mingled  and 
cannot  be  until  they  have  been  actually  paid  over  to 
each  claimant.  This  Court  was  therefore  incorrect 
in  holding  that  the  ''salvage"  theory  as  advanced 
by  plaintiffs  could  apply  to  unemployment  compen- 
sation benefits. 

The  legislature  has  determined  that  although  the 
Court  may  decide  what  is  a  just  attorney  fee,  the 
social  purpose  of  the  Employment  Security  Act 
would  be  impaired  if  the  attorney  fee  were  to  con- 
stitute a  lien  upon  the  benefits.  The  Court  has  no 
choice  but  to  take  the  law  as  it  finds  it.  It  is  clear 
that  the  allowance  of  attorney  fees  as  ordered  by 
this  Court  is  forbidden  by  the  statute,  and  accord- 
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ingly  the  decree  of  January  21,  1957,  must  be  modi- 
fied to  that  extent. 

Counsel  for  plaintiffs  presented  very  potent  ar- 
guments based  on  the  extensive  power  of  an  equity 
court  and  correctly  observed  that  the  equitable 
maxim  that  "equity  follows  the  law"  is  more  hon- 
ored in  the  breach  than  the  observance.  However, 
the  maxim  quoted  is  strictly  applicable  whenever 
the  rights  of  the  parties  are  clearly  defined  and 
established  by  statute,  and  courts  of  equity  cannot 
disregard  statutory  i:)rovisions  any  more  than  courts 
of  hiw.  Whenever  the  rights  of  the  parties  are 
clearly  governed  by  rules  of  law,  courts  of  equity 
will  follow  such  legal  rules. 

Defendant  also  files  in  connection  with  this  hear- 
ing a  Motion  for  Order  of  Abatement  in  which  the 
defendant  moves  for  an  Order  declaring  the  above- 
entitled  action  abated  for  the  reason  that  the  de- 
fendant, A.  B.  Phillips,  who  was  Executive  Direc- 
tor of  the  Employment  Security  Commission  of 
Alaska,  resigned  said  office  April  15,  1955.  Defend- 
ant admits  that  the  Court  recognized  this  action  as 
one  against  the  sovereign,  the  Territory  of  Alaska, 
but  claims  that  under  Rule  25(d),  P.R.C.P.,  an  ac- 
tion is  abated  when  six  months  expire  after  the  res- 
ignation of  an  individual  officer  of  the  sovereign 
without  substitution  of  a  successor  as  defendant. 
This  question,  likewise,  is  raised  for  the  first  time 
at  this  hearing. 

This  Court  feels,  however,  that  it  is  not  within 
its  province  at  this  time  to  consider  this  question, 
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as  this  entire  proceeding  is  before  us  on  a  man- 
date of  the  9th  Circuit  Court  of  Appeals.  I  feel 
that  it  is  the  duty  of  this  Court  to  enter  a  decree  in 
conformity  with  the  appellate  court's  mandate,  and 
to  do  nothing  contrary  to  it  or  vary  it  in  any  way. 

In  Re  Sanford  Fork  &  Tool  Co., 

160  U.  S.  247; 
Clarke    v.    Hot    Springs    Electric    Light    & 

Power  Co.,  76  F.  2d  918;  certiorari  denied, 

296  U.  S.  624 

A  distinction  must  be  made  between  the  requegited 
declaration  of  abatement  and  our  former  action  of 
allowing  attorney  fees.  It  is  well  settled  that  the 
trial  court  may  consider  the  question  of  attorney 
fees  when  acting  upon  the  mandate  of  an  appellate 
court,  if  such  discretion  is  expressly  or  impliedly 
conferred  in  the  mandate.  Sprague  v.  Ticonic  Na- 
tional Bank,  307  U.  S.  161.  While  the  consideration 
of  attorney  fees  is  a  collateral  proceeding,  the  mat- 
ter of  abatement  directly  involves  the  validity  of 
the  mandate,  and  it  cannot  be  considered  without 
leave  of  the  Court  of  Appeals.  See  In  re  Potts,  166 
U.  S.  263. 

Motion  for  Order  of  Abatement  is  denied.  Order 
reinstating  Judgment  on  the  Mandate,  without  in- 
terest, costs,  or  attorney  fees,  may  be  presented  in 
accordance  with  this  opinion. 

/s/  RAYMOND  J.  KELLY, 

IT.  S.  District  Judge. 

[Endorsed]:     Filed  March  14,  1957. 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau 

No.  6865-A 

FIDALGO   ISLAND  PACKING  COMPANY,   a 

Corporation, 

Plaintiff, 

vs. 

A.   B.   PHILLIPS,   Executive  Director,   Employ- 
ment Security  Commission  of  Alaska, 

Defendant, 
CLARA  WILSON, 

Intervenor. 

ORDER  REINSTATING  JUDGMENT 
OF  MANDATE 

This  Matter  came  on  before  the  Court  upon  pres- 
entation to  the  Court  by  plaintiff  and  intervenor 
of  a  proposed  Order  reinstating  the  judgment  on 
the  mandate  entered  by  this  Court  on  August  13, 
1956,  and  requesting  allowance  of  attorney's  fees 
and  upon  the  objections  of  defendant  to  allowance 
of  attorney  fees  as  provided  for  in  the  Court's 
Opinion  filed  January  21,  1957,  or  otherwise;  and 
upon  the  petition  of  defendant  for  a  rehearing  upon 
the  question  of  allowance  of  attorney  fees  in  any 
way  from  moneys  now  in,  or  required  to  be  depos- 
ited in,  Alaska's  account  in  the  Unemployment 
Trust  Fund  or  from  the  Administrative  fund  of 
defendant  including  moneys  heretofore  impounded 
herein,  and  upon  defendant's  motion  for  an  order 
of  abatement.  « 

I 
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It  appears  to  the  Court : 

1.  On  July  3,  1956,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  entered  its  mandate 
in  which  (the  judgment  of  the  District  Court  of 
May  12,  1954,  was  affirmed,  which  mandate  was  filed 
in  this  Court  on  July  6,  1956. 

2.  A  judgment  on  said  mandate  was  entered  by 
this  Court  on  August  13,  1956. 

3.  On  September  18,  1956,  this  Court  entered 
its  order  staying  execution  on  the  judgment  on 
mandate  of  August  13,  1956,  and  continued  in  full 
force  and  effect  the  ''Order  for  Impounding  Funds 
Pending  Appeal,"  dated  June  25,  1954,  until  the 
Supreme  Court  of  the  United  States  had  ultimately 
disposed  of  the  defendant's  application  for  a  writ 
of  certiorari. 

4.  On  December  10, 1956,  ithe  said  application  for 
writ  of  certiorari  was  denied  by  the  Supreme  Court 
of  the  United  States. 

5.  On  January  21,  1957,  the  Court  filed  its  writ- 
ten opinion  denying  plaintiff's  and  intervenor's  pe- 
tition for  payment  of  interest  and  coats,  but  provid- 
ing for  an  attorney's  fee  to  be  deducted  from  each 
■claim  which  became  payable  by  virtue  of  the  judg- 
ment and  decree  of  this  court  on  May  12,  1954. 

6.  On  March  14,  1957,  after  hearing  of  argu- 
ment upon  the  allowance  of  attorney's  fees,  the 
Court  filed  its  written  opinion  providing  for  rein- 
statement of  Judgment  on  the  Mandate,  without  in- 
i".erest,  costs  or  attorney's  fees  and  denying  defend- 
mt's  Motion  for  Order  of  Abatement. 
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Now,  Therefore,  It  Is  Hereby  Ordered: 

1.  This  Court's  judgment  on  the  Mandate,  dated 
August  13,  1956,  is  hereby  reinstated  with  the  fol- 
lowing exceptions:  That  the  funds  impounded  in 
this  action  by  order  of  the  Court,  dated  June  25, 
1954,  be  held  impounded  under  that  Order  for  a  pe- 
riod of  thirty  days  from  the  date  hereof,  and  if,  at 
the  expiration  of  that  period,  no  appeal  is  taken  by 
plaintiff  and  intervenor  from  this  Judgment  and 
Order  to  the  U.  S.  Court  of  Appeals  for  the  Ninth 
Circuit,  the  impounded  funds  be  released,  and  so 
much  thereof  as  may  be  necessary  to  satisfy  in  full 
the  pending  claims  of  all  claimants,  according  to 
their  respective  claims,  be  paid  them  forthwith  by 
the  defendants.  If  an  appeal  is  taken  within  thirty 
days,  all  impounded  funds  shall  remain  impounded 
pending  the  outcome  of  the  appeal  or  the  further 
Order  of  this  Court. 

2.  No  interest,  costs  or  attorneys'  fees  are  al 
lowed  to  plaintiff  or  intervenor. 

3.  Defendant's  Motion  for  Order  of  Abatemeni 
is  denied. 

Done  in  Open  Court,  at  Juneau,  Alaska,  Marcl 
19,  1957. 

/s/  RAYMOND  J.  KELLY, 
District  Judge. 

Receipt  of  copy  acknowledged.  u 

[Endorsed] :    Filed  March  19,  1957. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Given  that  Pidalgo  Island  Packing 
Company,  plaintiff  above  named,  and  Clara  Wilson, 
intervenor,  hereby  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  from  the 
order  reinstating  judgment  on  mandate,  signed  and 
filed  herein  on  March  19,  1957,  and  from  that  por- 
tion thereof  only,  which  denies  interest  and  attor- 
ney's fees  and  from  the  refusal  of  the  court  to  enter 
the  form  of  order  to  reinstate  the  judgment  on  the 
mandate  which  was  submitted  to  the  court  by  plain- 
tiff and  intervenor  on  January  7,  1957. 

Dated  at  Juneau,  Alaska,  this  2nd  day  of  April, 
1957. 

FAULKNER,  BANFIELD  & 
BOOCHEVER, 

By  /s/  H.  L.  FAULKNER, 

By  /s/  JOHN  H.  DIMOND. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  February  3,  1957. 
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Stipulation  re  printing  of  record 
and  use  of  printed  record  on  ap- 
peal in  former  hearing 

It  Is  Stipulated  and  agreed  between  counsel  for 
Dlaintiff  and  intervenor  and  for  defendant  that  in 


38  Fidalgo  Island  Packing  Co.,  et  al., 

the  printing  of  the  record  in  this  case  for  use  on 
appeal  the  title  and  number  of  the  cause  may  be 
omitted  from  all  papers  except  the  first  paper  ap- 
pearing in  the  record  and  that  there  be  inserted 
only  the  words  "Title  of  District  Court  and  Cause." 

It  Is  Further  Stipulated,  in  the  consideration  of  | 
this  case  on  appeal  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circut,  that  reference  may 
be  made  to  the  printed  record  in  Cause  No.  14,505 
entitled  A.  B.  Phillips,  Executive  Director,  Em- 
ployment Security  Commission  of  Alaska,  Appel- 
lant, vs.  Fidalgo  Island  Packing  Company,  a  Cor- 
poration, and  Clara  Wilson,  Intervenor,  Appellees, 
and  that  reference  may  be  made  by  appellants  and 
appellees  to  2a\j  or  all  portions  of  that  record  in  the  i| 
preparation  of  their  briefs  and  in  the  argument 
and  that  the  court  may  consider  that  printed  record 
for  its  own  information  on  an}^  point  involved  in 
the  appeal  where  reference  may  be  necessar}^  to 
the  printed  record  in  that  case. 

Dated  at  Juneau,  Alaska,  this  2nd  day  of  April, 
1957. 

FAULKNER,  BANFIELD  & 
BOOCHEVER, 

By  /s/  JOHN  H.  DIMOND, 

By  /s/  H.  L.  FAULKNER, 

Attorneys  for  Appellant  andl_ 
Intervenor. 

/s/  DICKERSON  REGAN, 

Of  Attorneys  for  Appellee. 

[Endorsed] :     Filed  February  3,  1957. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
RE  DOCKET  ENTRIES 

I,  J.  W.  Leivers,  Clerk  of  the  District  Court  for 
the  District  of  Alaska,  Division  Number  One,  do 
hereby  certify : 

That  in  the  above-entitled  case  the  docket  entries 
in  the  office  of  the  Clerk  of  the  Court,  made  from 
and  after  August  13,  1956,  show  the  following 
items : 

August  13,  1956 — Judgment  on  Mandate,  signed 
and  filed. 

September  18,  1956 — Order  staying  judgment  on 
mandate  and  execution  pending  application  to  Su- 
preme Court  for  writ  of  certiorari. 

September  25,  1956 — Motion  of  defendant  for 
order  to  release  part  of  impounded  funds. 

September  28,  1956 — Order  denying  motion  for 
jrelease  of  impounded  funds. 

January  7,  1957 — Form  of  order  to  reinstate 
judgment  on  mandate  with  modification,  filed  by 
plaintiff  and  intervenor. 

January  18,  1957 — Motion  called  on  motion  calen- 
^jiar   to   hear   plaintiff's   motion   to   sign   amended 
udgement  on  mandate. 

January  21,  1957 — Opinion  filed  denying  interest 
,0  claimants  and  allowing  reinstatement  of  judgment 
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on  mandate  with  attorney's  fee  of  three  per  cent  of 
the  amount  of  all  claims,  to  be  deducted  from  the 
claims  of  claimants. 

February  13,  1957 — Defendant's  petition  for  re- 
hearing on  opinion  of  January  21,  1957,  filed,  and 
order  for  hearing  on  petition  filed  and  entered. 

February  28,  1957 — Motion  of  defendant  for  or- 
der of  abatement,  argument  on  this  motion  and  de- 
fendant's petition  for  rehearing. 

March  14,  1957 — Second  opinion  of  court  revers- 
ing former  opinion  and  denying  attorney's  fees  and 
denying  defendant's  motion  for  abatement. 

March  18,  1957 — Form  of  order  reinstating  judg- 
ment on  mandate  with  modifications  in  accordance 
with  court's  second  opinion,  filed. 

March  19,  1957 — Court  signed  order  reinstating! 
judgment  on  mandate,  disallowing  interest  and  at 
torney's  fees  and  denying  defendant's  motion  for| 
abatement  and  continuing  impoundment  of  fund 
pursuant  to  the  order  of  this  court  of  June  25,  1954J 
for  a  period  of  30  days  additional. 

Dated  at  Juneau,  Alaska,  this  3rd  day  of  Aprilj 
1957. 

[Seal]         /s/  J.  W.  LEIVERS, 
Clerk   of  the   District   Court,   District   of   Alaska 
Division  Number  One. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  February  3,  1957. 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 
The  above-named  plaintiff  Fidalgo  Island  Pack- 
ing Company  and  Clara  Wilson,  intervenor,  as  prin- 
cipals, and  the  United  States  Fidelity  &  Guaranty 
Company,  a  Maryland  corporation,  as  surety, 
jointly  and  severally  acknowledge  that  they  and 
their  successors,  assigns,  executors  and  administra- 
tors are  jointly  and  severally  bound  unto  the  above- 
named  defendant  in  the  sum  of  $250.00. 

i_    The  condition  of  this  bond  is  as  follows: 
fe 

Whereas,  the  plaintiff,  Fidalgo  Island  Packing 

Company,  a  corporation,  and  Clara  Wilson,  in- 
tervenor, have  appealed  to  the  United  States  Court 
I  of  Appeals  for  the  Ninth  Circuit  from  the  final 
judgment  and  order  reinstating  the  judgment  on 
the  mandate,  which  order  of  reinstatement  is  dated 
March  19,  1957; 

Now,  Therefore,  if  the  above-named  plaintiff  and 
jintervenor  shall  prosecute  their  appeal  to  effect  and 
pay  all  costs  that  may  be  adjudged  against  them  or 
either  of  them,  if  the  appeal  is  dismissed  or  the 
judgment  and  order  are  affirmed  then  this  bond 
shall  be  void;  otherwise,  to  be  and  remain  in  full 

[force  and  effect. 

I 

Dated  at  Juneau,  Alaska,  this  3rd  day  of  April, 
a957. 

FIDALGO  ISLAND  PACKING 
COMPANY, 
A  Corporation; 
By  /s/  H.  L.  FAULKNER, 

I  Its  Agent  and  Attorney; 
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CLARA  WILSON, 

Intervenor ; 

By  /s/  H.  L.  FAULKNER, 

Her     Agent     and     Attorney, 
Plaintiff  and  Intervenor. 

[Seal]  UNITED   STATES   FIDELITY 

&  GUARANTY  COMPANY, 

By  /s/  [Indistinguishable], 

Agent  and  Attorney-in-Fact. 

Executed  in  the  presence  of  Jennie  S.  Hartman.; 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  February  3,  1957. 
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STATEMENT  OF  POINTS  TO  BE 
RELIED  ON  BY  APPELLANTS 

The  appellants,  the  plaintiff  and  intervenor  ii 
the  above-entitled  cause,  propose  on  their  appeal  tc 
the  U.  S.  Court  of  Appeals  for  the  Ninth  Circuil 
to  rely  on  the  following  points  as  error: 

1.  The  court  erred  in  denying  interest  to  th( 
claimants  as  proposed  in  the  order  of  plaintiff  anc 
intervenor  presented  to  the  court  and  dated  Jan 
uary  7,  1957. 

2.  The  court  erred  in  denying  interest  to  th( 
claimants  in  the  above-entitled  cause  as  set  forth  ii 
the  opinion  of  the  court  of  January  21,  1957. 

3.  The  court  erred  in  the  opinion  of  March  14 
1957,  in  denying  interest  to  claimants  and  in  deny 


i 
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ing  attorney's  fees  to  appellants  either  under  the 
salvage  doctrine  as  discussed  in  the  court's  first 
opinion  of  January  21,  1957,  or  from  the  adminis- 
trative fund  of  defendant  and  the  Employment 
Security  Commission  of  Alaska  by  holding  that  the 
plaintiff  was  not  a  claimant. 

4.  The  court  erred  in  refusing  to  allow  interest 
or  attorney's  fees  in  the  order  reinstating  the  judg- 
ment on  the  mandate,  which  order  is  dated  and 
filed  March  19,  1957. 

Dated  at  Juneau,  Alaska,  this  2nd  day  of  April, 
1957. 

FAULKNER,     BANPIELD     & 
BOOCHEVER, 

By  /s/  JOHN  H.  DIMOND, 

By  /s/  H.  L,  FAULKNER, 

Attorneys    for    Plaintiff   and 
Intervenor. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  February  3,  1957. 
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j|)RDER  CONTINUING  THE  IMPOUNDMENT 
OF  FUNDS  PENDING  APPEAL 

In  the  above-entitled  cause  it  appearing  to  the 
"fourt  that  on  June  25,  1954,  this  court  made  an 
Tder  impounding  the  sum  of  $650,000  to  pay  the 
laims  of  claimants  which  would  be  due  and  payable 
3  them  under  the  judgment  of  this  court  if  affirmed 
y  the  United  States  Court  of  Appeals,  and 
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It   appearing   that   the   judgment   was    affirmed 
and  the  Supreme  Court  of  the  United  States  denied 
certiorari    and    that    the    sum    of    approximately  ' 
$509,000  is  due  claimants  as  a  result  of  this  action 
and  in  accordance  Avith  the  opinions  and  judgments  | 
herein  of  this  court  and  the  Court  of  Appeals,  and  j 
that  there  may  be  involved  in  the  appeal  the  ques-  , 
tion  of  interest  on  these  claims,  and  i 

It  further  appearing  that  defendant  will  be  in  : 
no  wise  affected  if  the  impoundment  of  the  funds  ! 
is  continued  pending  the  appeal,  . 

Now,  Therefore,  on  motion  of  the  attorneys  for  i 
plaintiff  and  intervener  presented  to  the  court  pur-  j 
suant  to  the  rules  of  the  court,  it  is  hereby  Ordered :  \ 

That  pending  the  outcome  of  the  appeal  to  the 
U.  S.  Court  of  Appeals  on  the  matter  of  attorney's 
fees  and  interest,  execution  on  the  judgment  be  j 
stayed,  and  the  funds  impounded  by  the  order  of  j 
this  court  of  January  25,  1954,  be  continued  to  be  j* 
held  and  impounded  pursuant  to  the  terms  of  that! 
order  until  the  United  States  Court  of  Appeals  forlj 
the  Ninth  Circuit  has  disposed  of  the  appeal  now'r 
pending.  | 

Done  in  Open  Court  this  5th  day  of  April,  1957. jc 

/s/  RAYMOND  J.  KELLY, 
Judge. 

Approved  as  to  form,  and  copy  received  this  5th| 
day  of  April,  1957. 

/s/  DICKERSON  REGAN, 

Of  Attorneys  for  Defendant,  i 

[Endorsed] :     Filed  April  5,  1957. 
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[Title  of  District  Court  and  Cause.] 

CLERK'S   CERTIFICATE 
I,  J.  W.  Leivers,  Clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  First  Division  thereof,  do 
hereby  certify  that  the  hereto-attached  pleadings  are 
the  original  pleadings  and  Order  of  the  Court  filed 
in  the  above-entitled  action  and  are  the  ones  desig- 
nated by  the  parties  hereto  to  constitute  the  record 
on  appeal. 
i 

j     In  witness  whereof,  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  above-entitled  Court  to 
be  affixed  at  Juneau,  Alaska,  this  5th  Day  of  April 
1957.  ^      ' 

I     [Seal]        /s/  J.  W.  LEIVERS, 

Clerk  of  District  Court. 


fj    [Endorsed] :     No.  15510.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  Fidalgo  Island  Pack- 
ing Company,  a  Corporation,   and   Clara  Wilson 
Appellants,  vs.  A.  B.  Phillips,  Executive  Director' 
Employment  Security  Commission  of  Alaska,  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the'  Dis- 
trict Court  for  the  District   of  Alaska,   Division 
;Vumber  One. 

Filed  April  8,  1957. 

/s/  PAUL  P.  O'BRIEN, 
^lerk  of  the  United  States  Court  of 'Appeals  for 
the   Ninth    Circuit. 
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No.  15,510 

United  States  Court  of  Appeals 

I  For  the  Ninth  Circuit 


FiDALGO  Island  Packing  Company,  a  Cor- 
poration, and  Clara  Wilson,  Intervenor, 

Appellants, 


vs. 


A.  B.  Phillips,  Executive  Director,  Em- 
ployment Security  Commission  of  Alaska, 

Appellee. 


Appeal  from  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One. 

BRIEF  FOR  APPELLANTS. 


JURISDICTION. 

This  is  an  action  on  an  application  of  appellants  in 
the  District  Court  for  the  District  of  Alaska,  Division 
Number  One,  for  interest  and  attorneys'  fees  on  a 
judgment  in  the  case  of  Fidalgo  Island  Packing  Com- 
pany, plaintiff,  and  Clara  Wilson,  Intervenor,  v.  A.  B. 
Phillips,  Executive  Director,  Employment  Security 
Commission  of  Alaska.  The  District  Court  on  Jan- 
uary 21,  1957,  on  this  application,  which  was  actually 
an  application  for  the  reinstatement  of  the  judgment 
on  the  mandate  with  certain  modifications,  held  that 
interest  could  not  be  recovered  on  the  amounts  in- 


volved  in  the  above  mentioned  case,  but  awarded  an 
attorneys'  fee  of  3%  of  the  amounts  of  the  claims 
involved  in  the  case  to  be  paid  out  of  the  claims  under 
the  salvage  doctrine  (R.  11-18).  On  rehearing  the  Dis- 
trict Court  reversed  its  order  of  March  14,  1957,  and 
held  that  neither  interest  nor  attorneys'  fees  could  be 
recovered  (R.  28-33). 

An  appeal  was  taken  on  April  2,  1957,  by  filing  with 
the  District  Court  a  notice  of  appeal  (R.  37).  The 
jurisdiction  of  the  District  Court  rests  upon  the  Act 
of  June  6,  1900,  31  Stat.  322,  as  amended;  48  U.S.C.A. 
sec.  101  and  the  jurisdiction  of  this  Court  on  section 
1291  of  the  New  Federal  Judicial  Code. 


\ 
\ 
STATEMENT  AND  HISTORY  OF  THE  CASE. 

The  issues  before  this  Court  at  this  time  are  fairly 
simple  and  they  concern  only  the  allowance  of  attor- 
neys' fees  and  interest  in  connection  with  the  judg- 
ment already  obtained,  but  in  order  to  assist  the 
court,  we  think  a  brief  outline  of  the  history  of  the 
case  may  be  helpful. 

This  case  was  before  this  Court  on  the  merits  in 
1955  (see  printed  record.  Cause  No.  14,505).  It  has 
been  stipulated  that  the  printed  record  in  that  case 
may  be  referred  to  by  both  parties  on  this  appeal 
and  may  be  used  by  this  Court  wherever  necessary 
(R.  37-8). 

The  District  Court  for  the  First  Judicial  Division 
of  Alaska  had  on  May  12,  1954,  entered  a  judgment  in 


Case  No.  14,505  in  favor  of  appellants  (120  Fed.Supp. 
777).  The  action  was  brought  to  enjoin  the  enforce- 
ment of  a  pretended  regulation  made  by  the  Executive 
Director  of  the  Alaska  Employment  Security  Com- 
mission. The  court  in  its  opinion  and  judgment  held 
the  regulation  to  be  void  and  as  a  result  of  that,  cer- 
tain payments  which  had  been  denied  to  claimants, 
who  were  employees  of  salmon  canneries  in  Alaska, 
became  due  for  unemployment  compensation  in  the 
siun  of  $509,000  (R.  26).  There  are  2350  claimants, 
18,000  separate  claims,  and  these  total  the  sum  of 
$509,000. 

The  appellee  in  this  case,  who  was  the  appellant  in 
Case  No.  14,505,  appealed  to  this  Court  and  the  judg- 
ment of  the  District  Court  was  affirmed  on  September 
13,  1955  (230  Fed.2d  638).  Thereafter  the  above 
named  appellee,  who  was  then  the  appellant,  filed  a 
petition  for  rehearing  which  was  denied  by  this  Court 
on  June  21,  1956  (238  Fed.2d  234).  Then  the  appellee 
herein  applied  to  the  Supreme  Court  of  the  United 
States  for  certiorari  and  this  was  denied  on  December 
10,  1956  (77  Supreme  Court  Reporter,  262,  Advance 
Sheets).  The  record  in  the  Distiict  Court  and  in  this 
Court  in  Cause  No.  14,505,  pages  3-17,  inclusive,  will 
show  that  the  action  was  brought  by  plaintiff  and  in- 
tervenor  on  their  own  behalf  and  in  behalf  of  all  oth- 
ers in  Alaska  engaged  in  packing  salmon,  employers 
and  employees,  to  enjoin  the  enforcement  of  this  void 
regulation  hereinafter  mentioned,  which  was  made  in 
June,  1953,  by  the  Acting  Director  of  the  Alaska  Em- 
ployment Security  Commission. 


That  pretended  regulation,  if  valid,  would  have  de- 
prived all  employees  in  the  salmon  canning  industry 
of  the  unemployment  compensation  benefits  to  which 
they  were  entitled  under  the  law,  in  the  sum  herein- 
above mentioned,  namely,  $509,000.  Both  plaintiff  and 
intervenor  alleged  and  proved  and  the  court  found 
irreparable  damage  would  result  if  the  enforcement 
of  the  regulation  were  not  enjoined.  The  permanent 
injunction  of  the  District  Court  is  found  in  the 
printed  record  in  Case  No.  14,505  at  page  65. 

After  this  Court  had  affirmed  the  judgment  of  the 
District  Court  (230  Fed.2d  638)  and  had  on  June  21, 
1956,  denied  a  rehearing,  a  judgment  on  the  mandate 
was  entered  by  the  District  Court  at  Juneau  on  Au- 
gust 13,  1956.  Counsel  for  the  Employment  Security 
Commission  prior  to  the  entry  of  this  judgment  on 
the  mandate  had  announced  his  intention  of  api^lying 
to  the  United  States  Supreme  Court  for  certiorari. 
On  September  18,  1956,  on  application  of  the  appellee 
herein,  the  District  Court  entered  an  order  staying 
execution  on  the  judgment  pending  the  Supreme 
Court's  decision  on  the  petition  for  certiorari  (R.  7-8). 

When  the  appeal  was  taken  in  1954  from  the  deci- 
sion of  the  District  Court  granting  the  permanent  in- 
junction, this  appellee  applied  for  leave  to  appeal 
without  a  supersede  as  bond.  The  trial  court  did  not 
grant  this  request,  and  then  by  stipulation  the  sum 
of  $650,000,  which  was  in  the  custody  of  the  Treasurer 
of  the  United  States  to  the  credit  of  the  Employment 
Security  Commission  of  Alaska,  was  impounded  pend- 
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ing  the  final  outcome  of  the  case  and  in  order  to  pro- 
tect the  claimants  in  the  payment  of  their  claims  pur- 
suant to  the  lower  court's  judgment  in  case  it  were 
affirmed  by  this  Court  (pages  72-75,  Printed  Record 
in  Case  No.  14,505).  These  funds  are  still  impounded 
(R.  43-4). 

After  the  Supreme  Court  had  denied  certiorari  in 
December,  1956,  the  appellants  herein,  plaintiff  and 
intervenor,  applied  on  January  7,  1957,  to  the  District 
Court  for  reinstatement  of  the  judgment  on  the  man- 
date with  an  addition  thereto  allowing  attorneys'  fees 
and  interest  on  the  claims  (R.  9-11).  The  application 
was  made  by  presentation  of  a  proposed  form  of  judg- 
ment and  on  oral  stipulation  as  to  time  and  procedure. 
The  matter  was  heard  before  the  District  Court  at 
Juneau  on  January  18,  1957  (R.  11,  39). 

On  January  21,  1957,  the  District  Court  rendered  an 
opinion  in  which  interest  was  denied  to  the  claimants 
and  an  attorneys'  fee  was  ordered  to  be  paid  out  of 
the  impounded  funds  and  deducted  from  the  several 
claims  of  the  claimants  at  the  rate  of  3%  (R.  11-18). 

I  Thereafter  on  January  31,  1957,  the  appellants  filed 
a  notice  of  proposed  order  reinstating  the  judgment 
on  the  mandate  and  allowing  the  attorneys'  fees  as 
ordered  by  the  court  in  its  opinion  of  January  21, 
1957.  To  this  notice  was  attached  a  form  of  order  (R. 

'*  19-22).  Before  anything  was  done  with  this  order  and 
on  February  12,  1957,  appellee  herein  filed  a  petition 
for  rehearing  and  the  court  thereupon  set  the  motion 
for  the  rehearing  for  argument  on  February  21,  1957 
(R.  22-25). 


On  March  14,  1957,  the  District  Court  rendered  an- 
other opinion  in  which  the  first  opinion,  that  of  Jan- 
uary 21,  was  reversed  as  to  attorneys'  fees  and  the 
fee  was  denied  (R.  28-33).  Then  on  March  19,  1957, 
the  court  signed  and  entered  an  order  reinstating  the 
judgment  on  the  mandate,  which  specifically  states 
that  no  interest  or  attorneys'  fees  may  be  allowed  (R. 
34-36).  The  Commission  has  handled  the  defense  to 
this  case  from  the  beginning  and  has  considered  itself 
the  real  party  in  interest.  It  has  prosecuted  all  the 
appeals. 


QUESTIONS  PRESENTED.  j 

This  case  does  not  present  a  question  of  whether  the  \ 
District  Court  had  rightfully  or  wrongfully  exercised  | 
its  discretion.  The  court  in  its  opinion  of  January  21,  i 
1957,  while  placing  a  very  modest  value  on  the  attor-  ! 
neys'  services,  considering  the  work  involved  and  the  i 
considerable  expense  which  was  paid  by  plaintiff  and  I 
intervenor,  did  recognize  that  an  attorneys'  fee  should  I 
be  paid.  If  the  court  had  exercised  its  discretion  and  I 
held  that  notwithstanding  the  record  and  the  vast  I 
amount  of  work  done  and  expense  paid,  the  attorneys 
were  not  entitled  to  any  remimeration  or  reimburse- 
ment, this  Court,  might  not  want  to  disturb  the  final  I 
judgment  unless  it  found  that  there  was  an  abuse  of  \{ 
discretion.  We  do  not  think  there  was  any  abuse  of  < 
discretion  in  the  case,  because  what  the  District  Court  :  i 
held  was,  regardless  of  the  work  done  and  expense  -i 
incurred,  he  could  not  allow  any  fee  or  interest  be-  i  i 
cause  of  the  statutes  of  Alaska  which  will  be  herein- 
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after  discussed.    Therefore,   briefly  stated,  the  two 
questions  presented  are: 

1.  Whether  the  District  Court  erred  in  denying 
interest  on  claimants'  claims  from  the  time  they  be- 
came payable,  and 

2.  Whether  the  District  Court  in  its  second  opinion 
dated  March  14,  1957,  erred  in  denying  attorneys' 
fees  which  include  expenses  of  litigation  and  which 
appellants  claim  should  have  been  allowed  either  un- 
der the  salvage  doctrine  or  under  the  provisions  of 
section  762  or  814,  Chapter  5,  Ex.  Sess.,  Laws  of 
Alaska,  1955. 


SPECIFICATIONS  OF  ERROR. 

The  District  Court  erred: 

1.  In  denying  interest  to  the  claimants  as  proposed 
in  the  order  of  plaintiff  and  intervenor  presented  to 
the  court  and  dated  January  7,  1957. 

2.  In  denying  interest  to  the  claimants  in  the  above 
entitled  cause  as  set  forth  in  the  opinion  of  the  court 
of  January  21,  1957. 

3.  In  the  opinion  of  March  14,  1957,  in  denying 
interest  to  claimants  and  in  denying  attorneys'  fees 
to  appellants  either  under  the  salvage  doctrine  as  dis- 
cussed in  the  court's  first  opinion  of  January  21,  1957 
or  from  the  administrative  fimd  of  defendant  and  the 
Employment  Security  Commission  of  Alaska  by  hold- 
ing that  the  plaintiff  was  not  a  claimant. 

4.  In  refusing  to  allow  interest  or  attorneys'  fees 
in  the  order  reinstating  the  judgment  on  the  mandate, 
which  order  is  dated  and  filed  March  19,  1957. 
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SUMMARY  OF  ARGUMENT. 
I. 

The  District  Court  erred  in  refusing  in  its  opinions 
of  January  21  and  March  14,  1957,  to  allow  claimants 
interest  on  their  claims  during  the  period  payment 
was  withheld  (R.  11,  28,  34).  The  error  consists  in 
the  holding  that  this  is  in  effect  a  suit  against  the 
Territory,  and  that  the  Territory,  in  the  absence  of  a 
statute  providing  for  interest,  is,  by  reason  of  its  sov- 
ereign immunity,  exempt  from  payment  of  interest. 

This  is  error  for  two  reasons:  first,  it  is  not  a  suit 
against  the  Territory  since  the  Territory  gets  neither 
advantage  nor  disadvantage  from  the  litigation.  The 
only  parties  interested  or  affected  are  employers  and 
employees,  and  all  claimants  on  whose  behalf  the  ac- 
tion was  brought;  and  second,  even  if  the  Territory 
were  a  party,  as  was  said  by  this  Court  in  MuUaney 
V.  Hess,  189  Fed.2d  417  at  420-1,  in  dealing  with  inter- 
est from  the  Territory  of  Alaska  on  tax  refunds : 

''We  think  that  the  weight  of  authority  is  that 
interest  is  recoverable  on  tax  refunds  in  the  ab- 
sence of  express  statutory  authority  therefor." 

II. 

The  court  erred  in  its  second  opinion  of  March  14, 
1957,  in  reversing  the  opinion  of  January  21,  1957,  J 
and  holding  that  attorneys'  fees  including  expenses  of 
litigation  could  not  be  allowed  either  under  the  salvage 
doctrine,  because  of  the  provisions  of  Section  763,  Ch. 
5,  Extraordinary  Session  Laws  of  Alaska  1955,  or 
under  the  provisions  of  Sections  762  or  814  of  the 
same  statute. 


The  court's  conclusion  that  the  salvage  doctrine  did 
not  apply  seems  to  be  contrary  to  the  decision  of  the 
U.S.  Supreme  Court  in  Sprague  v.  Ticonic  National 
Bank,  307  U.S.  161,  and  the  Alaska  statute  cited  by 
the  court,  i.e.,  Section  763,  Ch.  5,  Ex.  Session  Laws 
1955,  does  not  affect  the  allowance  of  attorneys'  fees 
and  expenses  under  the  circumstances  here,  to  be  de- 
ducted from  the  claims,  and  there  is  nothing  in  that 
statute  which  would  make  the  Sprague  case  inappli- 
cable. 

The  court's  failure  to  apply  Sections  762  and  814, 
Ch.  5,  Ex.  Session  Laws  1955,  is  based  on  the  state- 
ment in  the  Opinion  of  March  14  (R.  29)  that  plain- 
tiff* is  not  a  claimant  within  the  meaning  of  those 
statutes.  However,  this  is  a  class  suit  and  it  was 
brought  on  behalf  of  all  claimants.  It  is  true  that 
plaintiff  was  not  a  claimant  to  benefits,  but  the  inter- 
venor  was,  and  all  other  claimants  were  joined  as 
plaintiffs. 

III. 

The  court  erred  in  entering  the  judgment  of  March 
19,  1957,  insofar  as  it  denied  interest  and  attorneys' 
I  fees  (R.  34-36). 

IV. 

The  defendant  has  no  interest  in  the  question  of 
!allowance  of  attorneys'  fees,  under  the  salvage  doc- 
trine, from  the  amounts  due  claimants.  This  is  for 
;the  reason  that  it  does  not  affect  the  total  amoimt 
which  they  must  pay  from  the  impounded  funds.  They 
must,  in  any  event,  pay  the  full  amount  of  the  claims, 
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whether  it  is  91%  to  the  claimants  and  3%  to  plaintiff 
and  intervener  as  attorneys'  fees,  or  100%  to  the 
claimants.  Only  the  claimants  are  affected  by  this, 
and  it  is  significant  that  none  of  them  has  at  any  time 
raised  any  objections.    (See  Rule  71  F.R.C.P.) 

V. 

If  interest  is  allowed  on  the  claims,  from  the  time 
they  became  due,  and  the  court  could,  for  any  reason, 
hold  that  attorneys'  fees  are  not  payable  from  the 
claims  themselves,  they  should  be  deducted  from  the 
interest.  Emphasis  herein  is  ours. 


ARGUMENT. 
(1)  INTEREST. 

Judge  Kelly,  in  the  opinion  of  the  District  Court  of 
January  21,  1957  (R.  11-18)  sets  forth  briefly  the 
chronology  of  the  pertinent  proceedings  in  this  long 
drawn  out  case.  In  fairness  to  him  we  must  state  that 
he  gave  the  questions  presented  to  him  careful  and 
painstaking  consideration,  although  we  cannot  agree 
with  his  conclusions.  The  printed  record  in  Cause  • 
14,505  and  the  files  of  this  Court  show  that  defendant 
took  the  full  time  allowed  by  law  and  the  Rules,  to 
appeal,  to  apply  for  rehearing,  and  to  file  petition 
for  certiorari.  During  all  the  time  required  to  get  a 
final  adjudication,  the  payment  of  claimants'  com- 
pensation has  been  delayed.  It  is  now  almost  3  years 
since  Judge  Folta  held,  on  May  7,  1954,  that  the  Reg- 
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ulation  of  Defendant,  which  would  have  deprived  them 
of  their  claims,  was  invalid,  thereby  establishing  these 
claims  and  opening  the  door  to  their  payment. 

The  funds  for  payment  of  the  claims  were  im- 
pounded by  order  of  the  District  Court  of  June  25, 
1954.  Under  the  law  all  Employment  Security  funds 
are  kept  in  the  Treasury  of  the  United  States  and 
drawn  out  from  time  to  time  on  requisition  of  the 
Employment  Security  Commission.  The  United  States 
uses  these  funds  and  pays  interest  on  them  (Sec.  1104, 
Title  42,  U.S.C.A.  jiocket  part).  The  amounts  on 
deposit  are  averaged  monthly  and  the  rate  is  fixed  at 
the  average  rate  paid  by  the  United  States  on  its 
obligations.  We  do  not  know  just  how  much  interest 
was  credited  by  the  Treasurer  to  the  impounded  funds, 
but  at  even  as  little  as  2%,  it  would  be  over  $10,000 
a  year.  The  defendant  and  the  Commission  must  have 
received  this  by  reason  of  holding  off  so  long  from 
paying  any  part  of  the  claims.  It  would  seem  to  be  a 
case  of  unjust  enrichment,  and  the  Commission  gained 
this  considerable  sum  of  interest  at  the  expense  of 
claimants,  for  they  were  entitled  to  receive  their  claims 
in  May,  1954. 

It  may  be  contended  that  this  has  no  bearing  on  the 
asserted  legal  right  of  claimants  to  interest  on  their 
claims  but  this  case  is  before  a  court  of  equity  and  it 
Ishould  be  considered  in  applying  that  "consideration 
'of  fairness"  this  Court  found  to  have  been  recom- 
mended by  the  Supreme  Court  of  the  United  States 
in  Jackson  County  v.  United  States,  308  U.S.  343,  352, 
as  cited  in  Mullaney  v.  Hess  (189  Fed.2d  417,  420-1). 
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The  Alaska  statute  on  interest  is  Sec.  25-1-1  A.C.L.A. 
1949,  which  reads : 

'^Legal  Rate  Of  Interest.  The  rate  of  interest  in 
the  Territory  of  Alaska  shall  be  six  per  cent  per 
annum,  and  no  more,  on  all  moneys  after  the 
same  become  due;  on  judgments  and  decrees  for 
the  pa3mient  of  money:  ...  on  money  received 
to  the  use  of  another  and  retained  beyond  a  rea- 
sonable time  without  the  owner's  consent  express 
or  implied,  or  on  money  due  upon  the  settlement 
of  matured  accounts  from  the  day  the  balance  is 
ascertained." 

The  $509,000  which  is  now  payable  to  the  2350  claim- 
ants, and  which  became  payable  on  May  12,  1954,  is 
payable  on  account  of  a  "judgment  or  decree  for  the 
payment  of  money".  It  is  true  that  where  an  em- 
ployer has  overpaid  his  contributions  to  the  Unem- 
ployment fund,  he  is  entitled  to  a  refund  ''without 
interest"  (Sec.  51-5-14(f),  A.C.L.A.  1949;  Sec.  518, 
Ch.  5,  Ex.  Session  Laws  1955),  but  there  is  no  prohibi- 
tion against  interest  on  unpaid  and  withheld  claims 
for  benefits  due  employees.  By  allowing  no  interest 
to  employers  under  Sec.  51-5-14(f),  dealing  with  re- 
funds, and  again  imposing  10%  interest  on  employers  i 
for  delayed  payment  of  contributions  under  Sec. 
51-5-14  A.C.L.A.  1949  and  8%  under  Sec.  511,  Ch.  5, 
Ex.  Session  Laws  1955,  and  remaining  silent  about; 
interest  on  overdue  benefits  to  employees,  it  follows 
that  the  Legislature  did  not  intend  to  deprive  claim- 
ants of  interest. 

It  seems  clear,  therefore,  that  Sec.  25-1-1  A.C.L.A. 
1949,  is  applicable  on  the  matter  of  interest  in  this|l 
case. 
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However,  the  court  based  its  opinion  of  January  21 
(R.  11-18)  denying  interest,  and  its  judgment  of 
March  19,  1957  (R.  34-36)  not  on  the  inapplicability 
of  the  statutes  above  mentioned  in  other  cases,  but  on 
the  belief  that  the  Territory  was  the  real  party  de- 
fendant and  on  account  of  its  sovereignty,  no  interest 
could  be  awarded  claimants.  Even  if  the  Territory 
could  have  been  considered  the  real  party  in  interest, 
so  it  was  in  MuUaney  v.  Hess  (189  Fed.2d  417,  420-1, 
supra)  in  which  this  Court  held  that  in  the  absence 
of  a  statute  to  the  contrary,  interest  might  be  recov- 
ered on  tax  refunds. 

In  that  case  the  Tax  Commissioner  was  the  defend- 
ant named;  in  this  case  it  is  the  Executive  Director 
of  the  Employment  Security  Commission.  In  the  Hess 
case  we  were  dealing  with  refimd  of  taxes  to  be  paid 
imder  protest  and  probable  action  to  recover.  In  this 
case  we  are  dealing  with  Unemployment  benefits  long 
past  due  the  claimants.  While  the  amount  now  fixed 
at  $509,000  is  a  little  more  than  that  computed  at  the 
time  of  trial  in  May,  1954,  the  claims  were  due  at  that 
time.  (See  pp.  189-90  printed  record  in  Cause  No. 
14,505.)  Surely  if  interest  can  be  recovered  from  the 
Tax  Commissioner  on  a  tax  refund  it  ought  to  be 
recoverable  on  these  claims  for  Unemployment  ])ene- 
fits. 

The  Territory,  however,  is  not  the  defendant,  or  the 
real  party  in  interest.  The  Territory  cannot,  and 
could  not  at  any  time,  have  derived  any  benefit  if  the 
action  of  plaintiff  and  intervenor  had  gone  against 
them.   Conversely,  it  loses  nothing  by  the  decisions  of 
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the  courts  against  defendant.  It  can  make  no  differ- 
ence to  the  Territory  whether  the  Court  now  allows 
interest  and  attorneys'  fees  or  denies  them. 

In  the  case  of  Sheldon  et  al.  v.  Griffin,  174  Fed.2d 
382,  383,  this  Court  had  for  consideration  an  attack  on 
an  amendment  to  the  Alaska  Unemployment  Law,  now 
renamed  the  Alaska  Employment  Security  Act.  The 
action  was  brought  by  Griffin  who  alleged  he  was  a  cit- 
izen and  taxpayer.  This  Court,  in  an  opinion  by 
Judges  Healy,  Mathews  and  Pope,  said: 

' '  In  his  complaint  the  plaintiff  alleged  merely  that 
he  was  a  citizen  and  taxpayer  of  Alaska.  While 
he  offered  no  proof  on  the  subject  we  may  assume 
that  he  occupies  that  status.  The  amendment 
under  attack  adds  nothing  to  the  burden  of  tax- 
payers of  Alaska.  The  Unemployment  Compensa- 
tion fund  administered  by  the  Commission  is  made 
up  of  contributions  exacted  from  employers  in 
accordance  with  regulations  prescribed  by  the 
Commission,  plus  fines  and  penalties  collected 
pursuant  to  the  provisions  of  the  Act.  ..." 


If  the  Territory  were  a  party  to  this  suit  it  would 
have  been  entitled  to  prosecute  its  various  appeals' 
without  a  supersedeas  bond.  Sec.  55-11-6  A.C.L.A. 
1949,  reads: 

''In  all  actions  or  proceedings  in  any  court  in 
which  the  Territory  of  Alaska  is  a  party,  or  in 
which  it  is  interested,  it  shall  not  be  required  to 
furnish  any  bond  or  undertaking  upon  appeal  or 
otherwise  in  any  such  action  or  proceeding." 

However,  when  application  was  made  by  defendant 
for  that  purpose,  it  was  denied  and  the  funds  suffi- 
cient to  pay  all  claims  were  impoimded. 
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In  the  case  of  New  England  Fish  Go.  v.  Vaara  cmd 
Employment  Security  Commission  of  Alaska,  98  Fed. 
Supp.  492,  there  was  also  an  application  to  the  court 
for  leave  to  appeal  without  supersedeas  bond.  The 
trial  court  denied  the  application  and  ordered  funds 
impounded,  pending  appeal.  Then  the  case  was  ap- 
pealed and  an  application  was  made  to  this  Court  to 
release  the  impounded  funds,  urging  the  application 
of  Sec.  55-11-6  supra,  among  other  grounds.  This 
Court  denied  the  application.  (See  record  in  Cause 
No.  12,872.) 

The  Territory  of  Alaska  is  not  concerned,  or  inter- 
ested, within  the  meaning  of  the  statute,  in  any  phase 
of  this  litigation. 

Section  1001,  Ch.  5,  Ex.  Session  Laws  1955,  which 
is  substantially  the  same  as  Sec.  51-5-19,  A.C.L.A. 
1949,  reads: 

^'Non  Liability  Of  Territory.  Benefits  shall  be 
deemed  due  and  payable  under  this  Act  only  to 
the  extent  provided  in  this  Act  and  to  the  extent 
that  moneys  are  available  therefor  to  the  credit 
of  the  UnemplojTuent  fund,  and  the  liability  of 
the  Territory  and  the  Commission  shall  be  lim- 
ited accordingly." 

In  other  words  the  payment  of  contributions  is  the 
esponsibility  of  employers,  and  the  receipt  of  bene- 
ts  by  the  unemployed  depends  on  the  contributions 
nd  nothing  else.  It  is  quite  different  from  those  cases 

Where  the  Territory  levies  a  general  tax  for  territorial 

purposes. 

The  U.S.  Supreme  Court  has  held  that  under  simi- 
ar  circumstances  as  here,  interest  should  be  allowed 
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(see  Ticonic  National  Bank  v.  Spragiie,  303  U.S.  406), 
although  that  case  did  not  concern  a  state  or  terri- 
tory. Nor  does  this  case. 


(2)  ATTORNEYS'  FEES. 
(A)  Fees  May  Be  Allowed  Under  Salvage  Doctrine. 

The  District  Court,  in  its  opinion  of  January  21, 
1957  (R.  11-18)  allowed  an  attorneys'  fee  of  3%  of 
the  amount  of  the  claims  to  cover  the  services  of  the 
attorneys  employed  by  plaintiff  and  intervenor,  and 
the  expenses  of  travel,  printing  briefs,  etc.   This  was  i 
under   the   ''salvage"    doctrine.     In   the   opinion   ofi 
March  14  the  court,  on  reconsideration,  reversed  itself  i 
and  denied  fees  and  expenses  (R.  28-33). 

We  think  the  opinion  of  January  21  was  correct  aS| 
to  attorneys'  fees  and  the  court  there  correctly  ap- 
plied the  law  as  declared  by  the  United  States  Su- 
preme Court  in  Sprague  v.  Ticonic  National  Bank, 
307  U.S.  161.   That  case  is  squarely  in  point. 

Briefly  the  facts  in  that  case  were  as  follows:  Peti-|| 
tioner  had  sued  the  Receiver  of  the  Bank  to  impress 
on  the  proceeds  of  certain  bonds  a  lien  for  a  trust 
deposit.  There  were  other  similar  trust  deposits  but 
the  owners  of  these  were  not  made  parties  to  the  suit 
and  took  no  part  therein.  Mrs.  Sprague  was  success 
ful  in  her  suit  (303  U.S.  406),  and  when  it  was  con- 
cluded, she  then  petitioned  the  District  Court  for  an! 
order  allowing  her  reasonable  counsel  fees  and  ex-l 
penses  to  be  deducted  from  the  share  of  the  proceeds  i-^' 
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of  the  bonds,  and  which  had  become  payable  to  them 
as  a  result  of  her  litigation. 

The  District  Court  held  that  it  was  foreclosed  from 
granting  petitioner's  prayer,  because  in  her  litigation 
to  establish  her  own  claim,  she  had  not  mentioned  any 
claim  for  attorneys'  fees  and  expenses,  and  that  the 
court  could  do  nothing  except  follow  the  judgment  on 
the  mandate  of  the  Appellate  Court  (303  U.S.  406). 
This,  of  course,  had  no  reference  to  any  trust  funds 
except  petitioner's  and  no  reference  to  attorneys'  fees. 
The  U.S.  Court  of  Appeals  for  the  First  Circuit  (99 
Fed.2d  583)  affirmed  the  District  Court. 

The  Supreme  Court  on  certiorari  reversed  the  Dis- 
I  trict  Court  and  the  Court  of  Appeals  and  held  that 

attorneys'  fees  and  expenses  could  be  recovered  from' 
i  the  other  beneficiaries  even  though  the  suit  was  not 

a  class  action. 

We  think  we  have  a  stronger  case  here,  for  this  is 
a  class  action.  No  claimant  would  have  received  any- 
thing but  for  the  efforts  and  expenditures  of  plaintiff 
and  intervenor.  We  asked  for  costs  and  attorneys' 
fees  in  the  complaints  (pp.  14-15-17  printed  record, 
Cause  14,505). 

It  is  also  interesting  to  note  that  in  the  Sprague 
ase  the  court  allowed  interest  (303  U.S.  405). 

»l  In  the  opinion  of  March  14  (R.  28-33)  and  in  the 
fSnal  judgment  of  March  19  (R.  34-36)  the  District 
Court  felt  that  its  first  opinion  was  wrong  and  could 
lot  be  made  the  basis  for  a  judgment  for  attorneys' 
"ees  to  be  paid  out  of  claimants'  benefits  because  of 
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the  language  of  Sec.  763,  Ch.  5,  Ex.  Session  Laws 
1955;  Sec.  51-5-15 (c),  A.C.L.A.  1949,  which  reads: 
''Sec.  763.     Exemption  of  Benefits.   Any  assign- 
ment, pledge,  or  encumbrance  of  any  rights  to 
benefits  which  are  or  may  become  due  and  pay- 
able under  this  Act  shall  be  void ;  and  such  rights 
to  benefits  shall  be  exempt  from  levy,  execution, 
attachment,  or  any  other  remedy  whatsoever  pro- 
vided for  the  collection  of  debt;  and  benefits  re-  i 
ceived,  by  any  individual,  so  long  as  they  are  not  j 
mingled  with  other  funds  of  the  recipient,  shall  I 
be  exempt  from  any  remedy  whatsoever  for  the  ■ 
collection  of  all  debts,  except  debts  incurred  for  i 
necessaries  furnished  to   such  individual  or  his  i 
spouse  or  dependents  during  the  time  when  such  i 
individual  was  unemployed.    Any  waiver  of  any 
exemption  provided  for  in  this  section  shall  be 
void." 

This  section  is  somewhat  ambiguous.  First  it  flatly 
prohibits  assignment  of  claims.  Next  it  prohibits  at- 
tachment for  debts.  Then  it  excepts  debts  incurred  for| 
''necessaries  during  the  time  when  such  individual  is 
imemployed".  A  claimant,  then,  could  not  assign  anyj 
claim  even  in  payment  of  a  debt  for  necessaries,  but 
the  creditor  is  free  to  attach  it.  This  does  not  seem 
to  make  sense. 

In  order  to  give  this  statute  any  practical  effect, 
must  we  not  interpret  it  to  mean  simply  that  a  claim  ^ 
may  neither  be  assigned  nor  attached,  except  to  pay 
a  debt  for  necessaries?  ■. 

The  word  "necessary"  has  a  flexible  meaning.   The 
United  States  District  Court,  for  the  Southern  Dis-| 
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trict  of  California,  Central  Division,  in  Walling  v. 
Tliompson,  et  ah,  65  Fed.Supp.  686,  688,  quoting  from 
Roland  Electrical  Co.  v.  Walling,  146  Fed.2d  745,  says 
that  the  test  of  what  is  necessary  is  not  "indispensi- 
bility  but  actual  use". 

As  in  the  Sprague  case,  supra,  there  was  no  assign- 
ment of  the  claims  in  this  case,  although  the  claimants 
are  not  resisting  payment  of  attorneys'  fees. 

Does  the  work,  expense  paid,  and  risk  assimied  in 
establishing  these  claims,  which  were  denied  by  appel- 
lee, establish  a  debt  by  claimants  and  intervenor  within 
the  meaning  of  Sec.  763;  a  debt  so  sacred  and  invio- 
lable that  not  only  is  an  assignment  prohibited  and 
I  an  attachment  and  garnishment  enjoined,  but  a  debt 
j  which  a  court  of  equity  is  powerless  to  order  extin- 
i  guished  ? 

I  Appellants  maintain  that  upon  the  record  here  the 
'attorneys'  fees  and  expenditures  do  not  constitute  a 
debt  incurred  by  claimants  within  the  meaning  of  the 
first  part  of  Sec.  763;  a  debt  which  could  neither  be 
assigned,  attached  nor  ordered  by  a  court  of  equity  to 
be  paid. 

The  legal  services  and  expenditures,  if  it  can  be  said 
:hat  they  established  a  debt  at  all,  were  surely  within 
he  exception,  and  were  debts  for  ''necessaries".  They 
vere  necessaries  of  the  highest  order.  Until  the  con- 
'lusion  of  the  litigation  there  were.no  claims  ''due", 
)r  "to  become  due"  within  the  meaning  of  Sec.  763. 
Chey  would  never  have  "become  due"  but  for  the  ac- 
ion  of  plaintiff  and  intervenor  and  their  attorneys. 
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The  allowance  of  the  3%  does  not  reduce  the  amount 
of  any  claim.  But  for  this  action  there  would  have 
been  no  claims. 

If  the  3%  of  the  claims  allowed  as  attorneys'  fees 
in  the  court's  opinion  of  January  21  could  be  consid- 
ered a  debt  within  the  meaning  of  Sec.  763  as  appel- 
lee contends,  it  seems  clear  that  it  was  a  debt  for  "nec- 
essaries". It  was  first  necessary  to  claimants  to  estab- 
lish their  claims,  before  they  could  incur  any  debt 
against  them  for  such  necessaries  as  food  and  cloth- 
ing. We  do  not  think,  however,  that  Sec.  763  has  any 
application  in  this  case. 

Appellee  says,  in  effect:   ''Plaintiff  and  intervenori 

could,   during  the   past   four  years,   have   furnished 

claimants  half  a  million  dollars  worth  of  food,  shelter, 

clothing,  medical  service,  etc.,  and  their  accounts  could 

all  have  been  recognized  and  paid,  either  by  assign-j 

ment  or  attachment,  but  they  cannot  recover  even  the 

very  modest  amount  of  a  few  thousand  dollars  necesn 

sary  to  establish  the  more  than  half  a  million  dollars  in 

claims."    In  order  to  prevail  in  any  such  argument,' 

they  must  reason  that  the  litigation  was  not  necessary. 

This  would  seem  to  be  absurd  since  the  appellee  has 

resisted  the  claims  until  the  highest  court  in  the  land 

has  spoken. 

I 

(B)    Attorneys'  Fees  May  Be  Allowed  From  Commission's  Adjj 
ministrative  Fund.  or 

Without  waiving  any  part  of  our  argument  that  at- 
torneys' fees  and  expenditures  may  be  ordered  to  b( 
paid  out  of  the  fund  established  by  this  litigation; 
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under  the  salvage  doctrine  as  in  the  case  of  Sprague 
V.  Ticonic  National  Bank,  supra,  we  insist  that,  as  we 
respectfully  argued  to  the  District  Court,  these  fees 
may  be  paid  out  of  the  Administrative  fund  of  the 
Commission.  There  seems  to  be  clear  provision  for 
this  in  the  statutes  hereinafter  set  forth. 

The  Employment  Security  funds  contributed  by  em- 
ployers are  divided  into  two  parts;  one  of  which  is 
used  to  pay  benefit  claims,  and  the  other  to  pay  costs 
and  expenses  of  administration.  We  have  been  here- 
tofore dealing  in  Section  (A)  of  this  argument,  with 
payment  out  of  the  benefits  received  or  to  be  received 
by  claimants  as  a  result  of  this  action.  If,  for  any 
reason  (and  there  appears  to  be  none),  the  fees  are 
not  allowed  pursuant  to  the  trial  court's  opinion  of 
January  21  under  the  salvage  doctrine,  they  may  be 
allowed  as  a  matter  of  law,  under  the  provisions  of 
Sections  762  and  814,  Ch.  5,  Ex.  Session  Laws, 
A^laska  1955. 

These  sections  read: 

^^ Section  762.  Limitation  of  Fees.  No  indi- 
vidual claiming  benefits  shall  be  charged  fees  of 
any  kind  in  any  proceeding  under  this  Act  by  the 
Commission  or  its  representatives,  or  by  any 
court  or  any  officer  thereof.  Any  individual  claim- 
ing benefits  in  any  proceeding  before  the  Commis- 
sion or  its  representatives  or  a  court  may  be  rep- 
resented by  counsel  or  other  duly  authorized 
agent;  but  no  such  counsel  or  agent  shall  either 
charge  or  receive  for  such  services  more  than  an 
amount  approved  by  the  Commission  or  the  Cottrt. 
Any  person  who  violates  any  pro\dsion  of  this 
section  shall,  upon  conviction  thereof,  for  each 
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offense,  be  fined  not  more  than  $500.00,  or  im- 
prisoned for  not  more  than  six  months,  or  both." 
(Emphasis  supplied.) 

'^Section  814.   Fees  of  Attorneys  for  Claimants 
on  Appeals  to  Courts.    An  attorney  at  law  rep- 
resenting a  claimant  on  appeal  to  the  courts  shall 
be  entitled  to  reasonable  counsel  fees  as  fixed  by  I 
the  court  not  to  exceed  $300  and  necessary  court  i 
costs  and  printing  disbursements  not  exceeding  i 
$150.    In  difficult  cases  the  court  to  which  the  i 
appeal  was  taken  may,  upon  application  of  coun-  j 
sel  for  the   claimant,   increase   such  fees,   court 
costs,  or  disbursements  to  an  amount  which  the 
court  deem  reasonable.    Such  counsel  fees,  costs, 
and  disbursements  shall  be  paid  by  the  commis-^ 
sion  out  of  employment  security  administration! 
funds  in  each  of  the  following  cases:    (a)    anyi 
court  appeal  from  an  administrative  or  judicial 
decision  favorable   in  whole   or  in  part  to  the! 
claimant,    (b)    any  court  appeal  by  a   claimant 
from   a   Commission   decision   which   reverses   al 
tribunal  decision  in  his  favor,  (c)  any  court  ap-f 
peal  as  a  result  of  tvhich  the  claimant  is  awarded^  ^ 
benefits,  or  (d)  any  court  appeal  by  a  claimantlj 
from  a  decision  by  a  tribunal,   commission,   or! 
court   which   was   not   unanimous."     (Emphasis 
ours.) 

I 


I 


In  the  prayer  of  the  complaint  and  the  complaint  in 
intervention  we  asked  for  attorneys'  fees  and  costs 
without  specifying  how  these  should  be  paid  (R.  141 
15,  17,  printed  record  in  Cause  No.  14,505).  We  waited 
imtil  the  conclusion  of  the  litigation,  and  again  in  ou2 
application  for  proposed  judgment  reinstating  th() 
mandate,  we  did  not  specify  (R.  9-11).  These  fees  arfff 
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to  be  paid  in  cases  concerned  with  benefits  to  claim- 
ants. 

The  lower  court  passed  on  the  applicability  of  one 
of  these  statutes  in  the  second  opinion,  that  of  March 
14,  1957,  namely,  Sec.  762,  and  held  on  page  2  of  that 
opinion  (R.  29)  that  fees  referred  to  in  that  sec- 
tion applied  only  to  appeals  of  individuals  "from  the 
decisions  of  the  Commission",  and  that  the  plaintiff 
''could  not  be  considered  as  a  claimant  within  the 
meaning  of  the  statute". 

Although  we  did  not  ask  the  Commission  before  suit 
was  brought  to  set  aside  the  void  regulation,  and  there- 
fore strictly  speaking  did  not  appeal  to  the  court  from 
any  decision  of  the  Commission  in  that  respect,  it  is 
apparent  from  the  record  that  the  Commission  did  not 
consider  the  Regulation  in  question  to  be  void  and  or- 
iiered  resistance  to  all  claims  through  four  years, 
riiey  had  no  intention  of  j^aying  the  claims  if  Regu- 
ation  No.  10  was  upheld  (see  testimony  of  Director 
r*hillips,  p.  190  printed  record  in  No.  14,505). 

It  was  surely  an  appeal  from  the  Commission's  deci- 
ion  although  brought  directly  as  an  injunction  suit. 

The  trial  court  was  right  on  March  14  in  stating 
lat  "Fidalgo  Island  Packing  Co.  cannot  be  consid- 
red  as  a  claimant".  That  is  true.  It  did  not  claim 
enefits;  but  what  of  intervenor  and  the  2350  claim- 
nts  on  whose  behalf  both  she  and  the  plaintiff  sued? 
^hey  are  the  claimants. 

And  what  about  Sec.  814,  Ch.  5,  providing  for  fees 
)r  "a  claimant  on  appeal  to  the  courts"  in  cases, 
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among  others,  described  in  clause  (c)  of  that  section] 
as  '^any  court  appeal  as  a  result  of  which  the  claim- 
ant is  awarded  benefits"? 

The  trial  court  did  not  mention  this  statute  at  all. 
Surely  if  none  of  the  other  statutes  hereinabove  men- 
tioned, or  the  salvage  doctrine  as  applied  in  the  opin 
ion  of  the  Supreme  Court  in  the  Sprague  case,  supra; 
sanction  the  allowance  of  the  attorneys'  fees  in  this 
case.  Sec.  814,  Ch.  5,  Ex.  Session  1955  requires  it.  Thd 
statute  says  '^a  claimant  on  appeal  to  the  courts,  shalt 
he  entitled  to  reasonable  counsel  fees  as  fixed  hy  thd 
court.  ..."  This  is  not  a  case  where  we  question  the 
discretion  of  the  court  as  to  the  amount  of  the  fees^ 
and  ask  this  Court  to  interfere.  The  trial  court,  in 
its  opinion  of  January  21  said  3%  of  the  total  claims] 
was  reasonable;  but  in  its  opinion  of  March  14,  iijj 
concluded,  on  rehearing,  that  the  court  had  no  powei 
to  award  anything.  I 

The  result  therefore  is  that  the  trial  court  in  effecl  I 
followed  the  opinion  of  the  District  Court  of  Maine  in  4 
Sprague  v.  Picker,  Receiver,  23  Fed.Sujop.  59,  and  k 
not  the  opinion  of  the  United  States  Supreme  Cour 
reversing  it  in  Sprague  v.  T iconic  National  Bank  etc. 
307  U.S.  161. 


(3)  APPELLEE  HAS  NO  INTEREST  AND  IS  NOT  CONCERNED  Bj 
ALLOWANCE  OF  ATTORNEYS'  FEES  UNDER  THE  SALVAGIiJ 
DOCTRINE.  I  I 

The  mandate  in  this  case  makes  it  now  necessar3i(i( 
for  appellee  and  the  Commission  to  pay  the  claims  ii|  \ 
full.    Whether  they  pay  the   whole   amount  to   tbl  || 
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2350  claimants,  or  part  to  them  and  part  for  neces- 
saries furnished  them,  including  necessary  services  in 
establishing  the  claims  after  long  and  expensive  litiga- 
tion, would  appear  to  be  no  concern  of  theirs.  It  is  a 
matter  between  claimants  and  plaintiff  and  intervenor. 
It  would  seem  that  the  application  of  the  salvage  doc- 
trine would  be  an  advantage  to  appellee,  for  if  that 
doctrine  is  not  applied,  then  the  statutes.  Sees.  762  and 
814,  Ch.  5,  Ex.  Session  1955,  make  it  quite  clear  that 
attorneys'  fees  and  expenses  may  be  assessed  against 
the  administrative  fund  of  the  Commission. 


(4)  PAYMENT  OF  FEES  FROM  INTEREST. 

If  the  court  should,  for  any  reason,  deem  it  inequi- 
table to  allow  these  fees  under  the  salvage  doctrine 
md  that  the  statutes  cited  are  not  applicable,  we  think 
t  may  not  be  amiss  to  suggest  that  they  may  be  al- 
owed  as  a  deduction  from  the  interest  which  we  think 
Is  payable  to  claimants.  We  think  the  fees  are  allow- 
ible,  either  against  the  claims  themselves  or  under  the 
tatutes.  This  case  is  before  a  court  of  equity,  and  if 
here  is  no  way  to  provide  for  fees  and  costs  in  this 
ype  of  litigation,  the  practical  effect  will  be  to  leave 
laimants  outside  the  protection  of  that  maxim  upon 
rhich  we  have  heretofore  relied  and  which  teaches  us 
lat  "equity  will  not  suffer  a  wrong  to  be  without  a 
Bmedy". 

In  such  cases  no  claimant,  or  group  of  claimants,  to 
employment  benefits,  could  afford  to  attack  the  most 
grant  regulation  of  the  Commission  depriving  them 
their  rights. 


26 


No  attorney  could  afford  to  undertake  the  prosecu 
tion  of  a  case  of  this  nature,  if  he  could  not  take 
assignments  in  advance,  but  must  speculate  on  reim 
bursement  of  his  expenditures  and  payment  of  his  fees 
by  seeking  out  the  thousands  in  the  class  to  be  bene- 
fited, at  the  conclusion  of  the  litigation,  and  present- 
ing them  with  his  charges  and  seeking  pro  rata  pay- 
ment. 

We  hesitate  to  cite  to  this  Court  cases  which  have 
long  since  established  the  principle  that  equity  ha^ 
jurisdiction  of  a  cause  unless  the  remedy  at  law  k 
as  certain,  complete,  prompt  and  efficient  as  the  rem-j 
edy  in  equity.  The  principle  is  stated  by  the  Uniteci 
States  Court  of  Apj)eals  for  the  Ninth  Circuit  in  the 
case  of  Lake  Charles  Rice  Mill.  Co.  v.  Pacific  Rict 
Growers'  Ass'n.,  295  Fed.  246  at  249,  as  follow 
quoting  from  Boyce  v.  Gnmdy,  7  Law.  Ed.  655 : 

^'It  is  not  enough,  that  there  is  a  remedy  at  law 
it  must  be  plain  and  adequate,  or,  in  other  words 
as  practical  and  efficient  to  the  ends  of  justice 
and  its  prompt  administration,  as  the  remedy  ii 
equity." 

'^  These  cases  and  the  numerous  similar  decision,' 
in  other  jurisdictions  are  applications  of  the  prin 
ciple  that,  even  where  a  legal  right  is  invaded 
equity  Avill  grant  such  relief  as  is  appropriate  an( 
necessary,  if  damages,  the  only  relief  possible  ii 
an  action  at  law,  are  wholly  inadequate  to  do  jus 
tice  between  the  parties.  Pomeroy,  Equity  Juris 
prudence  (4th  Ed.).  The  trial  court  did  not  er 
in  holding  that  the  plaintiffs  were  entitled  to  thi 

relief."  CaroAnini  v.  Tegulias,  112  A.L.R ,  12 

Conn.  548,  186  A.  482  at  484. 
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Courts  of  equity  are  established  and  have  existed 
and  functioned,  as  a  matter  of  necessity,  from  ancient 
times,  under  long  established  rules,  for  the  very  pur- 
pose of  granting  relief  where  it  is  denied  by  the  law 
through  reason  of  its  universality,  inadequacy,  or 
delay. 

Pomeroy  in  discussing  the  maxim  that  Equity  fol- 
lows the  law  says  : 

"The  maxim  is,  in  truth,  operative  only  within  a 
very  narrow  range;  to  raise  it  to  the  position  of  a 
general    prmciple    would    be    a    palpable    error 
Throughout  the  great  mass  of  its  jurisprudence 
equity,  mstead  of  following  the  law,  either  ignores 
or  openly  disregards  and  opposes  the  law.  As  was 
shown  m  the  introductory  chapter  which  deals 
with  the  nature  of  equity,  one  large  division  of 
the  equity  jurisprudence  lies  completely  outside 
the  law;  it  is  additional  to  the  law;  and  while  it 
leaves  the  law  concerning  the  same  subject  matter 
m  full  force  and  efficacy,  its  doctrines  and  rules 
are  constructed  without  any  reference  to  the  cor- 
responding doctrines  and  rules  of  the  law." 
'^Another  division  of  equity  jurisprudence  is  di^ 
rectly  opposed  to  the  law  which  applies  to  the 
same  subject  matter;  its  doctrines  and  rules  are 
so  contrary  to  those  of  the  law,  that  when  they 
are  put  into  operation  the  analogous  legal  doc- 
trines and  rules  are  displaced  and  nullified.   As 
these  conclusions  cannot  be  questioned,  it  is  plain 
that  the  maxim,  Equity  follows  the  law,  is  very 
partial  and  limited  in  its  application,  and  cannot 
hke  all  the  other  maxims  discussed  in  this  chap- 
ter, be  regarded  as  a  general  principle."   Pome- 
roy's  Equity  Jurisprudence,  Third  Edition    Sec 
427,  Fourth  Ed.  same. 
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''While  the  maxim  that  'Equity  follows  the  law 
has  been  frequently  stated  and  applied,  it  does  no 
always  apply,  and  does  not,  of  course,  apply  ii 
those  matters  which  entitle  a  party  to  equitabh 
relief,  although  the  strict  rule  of  law  is  to  th( 
contrary."  30  C.J.S.  p.  503. 


CONCLUSION. 

We  respectfully  request  that  the  judgment  on  th 
mandate  entered  by  the  District  Court  on  March  1^ 
1957,  be  reversed  as  to  disallowance  of  interest  an<i 
attorneys'  fees  and  expenses;  and  that  this  casi 
should  be  remanded  with  instructions  to  the  trial  cour 
to  include  interest  on  the  claims  at  6%  per  annm: 
from  the  due  dates  thereof  and  an  attorneys'  fee  t 
attorneys  for  plaintiff  and  intervenor  as  f oimd  to  b 
reasonable,  in  the  trial  court's  opinion  of  January  2} 
1957,  plus  a  reasonable  fee  for  services  in  the  pre 
ceedings  since  January  21  in  both  the  District  Couii 
and  this  Court,  together  with  the  costs  and  disburse' 
ments  of  this  appeal. 

Dated,  Juneau,  Alaska, 
May  6,  1957. 

Respectfully  submitted, 
Faulkner,  Banfield  &  Boochever, 
John  H.  Dimond, 
H.  L.  Faulkner, 

Attorneys  for  Appellants. 

(Appendix  Follows.) 
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Appendix 

PORTIONS  OF  FEDERAL  RULES  APPLICABLE, 
^ule  54(d)  : 

''Except  when  express  pro^dsion  therefor  is  made, 
either  in  a  statute  of  the  United  States  or  in  these 
rules,  costs  shall  be  allowed  as  of  course  to  the 
prevailing  party  unless  the  court  otherwise  di- 
rects. ..." 

tule58: 

...  The  entry  of  the  judgment  shall  not  be 
delayed  for  the  taxing  of  costs." 


PORTIONS  OF  RULE  OF  DISTRICT  COURT  APPLICABLE, 
^ule  25  : 

(1)  ''Unless  the  court,  in  its  discretion,  other- 
wise directs,  the  following  schedule  of  attorneys 
fees  will  be  adhered  to  in  fixing  such  fees  for  the 
prevailing  party  as  a  part  of  the  costs  of  the 
action  allowed  by  law." 

(2)  (Here  follows  schedule) 

(3)  ''In  all  other  cases  where  the  above  sched- 
ule shall  not  be  applicable,  the  court  shall  fix  such 
fees  m  favor  of  the  prevailing  party  as  shall  ap- 
pear just  and  reasonable." 
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BRIEF  FOR  APPELLEE. 


JURISDICTION. 

This  is  the  second  appeal  of  this  case.  The  previous 
appeal  was  taken  by  the  defendant  below  and  is  cause 
number  14,505  in  this  Court.  This  appeal  was  taken 
by  the  plaintiff  below  on  April  2,  1957,  by  filing  with 
the  District  Court  a  Notice  of  Appeal  (R.  37).  The 
appeal  is  taken  from  the  Order  of  the  District  Court 
filed  March  19,  1957,  reinstating  judgment  on  mandate 
of  this  Court.  Jurisdiction  of  the  District  Court  rests 
upon  the  Act  of  June  6,  1900,  31  Stat.  322,  as 
amended;  48  U.S.C.A.,  Section  101,  and  the  jurisdic- 
tion of  this  Court  on  Section  1291  of  the  New  Federal 
Judicial  Code. 


STATEMENT. 

Although  a  general  statement  and  history  of  this 
case  are  provided  the  Court  in  the  brief  for  appel- 
lants, the  following  brief  statement  is  included  to 
clarify  the  history  of  the  case  as  the  appellee  views 
it.  The  appellant  corporation,  a  salmon-canning  em- 
ployer, originally  filed  suit  to  set  aside  a  seasonality 
regulation  restricting  unemployment  compensation 
pajnnents  to  employees  of  the  canned  salmon  industry. 
Appellant  corporation's  amended  Complaint,  filed 
June  29,  1953,  sought  the  injunction  of  enforcement  i 
of  seasonality  Regulation  10,  issued  by  the  Executive  ; 
Director  of  the  Alaska  Employment  Security  Com- 
mission, and  such  other  relief  as  to  the  court  might 
seem  meet  in  the  premises,  including  the  plaintiffs' 
costs  and  disbursements  and  a  reasonable  sum  as 
attorney  fees  (R.  14-15,  Cause  No.  14,505).  The  same 
prayer  is  contained  in  the  Complaint  in  Intervention 
of  Clara  Wilson,  filed  November  9,  1953  (R.  17,  Cause 
No.  14,505).  The  judgment  and  permanent  injunction 
prayed  for  were  granted  by  the  court  below  on  May 
12,  1954,  but  neither  interest  nor  attorney  fees  or 
other  costs  were  granted  (R.  65-67,  Cause  No.  14,505). 
Appeal  from  this  judgment  in  Cause  No.  14,505  was 
taken  by  the  appellee  on  June  11,  1954.  No  question 
of  the  disallowance  of  attorney  fees  by  the  court 
below  or  of  the  failure  of  the  court  below  to  grant 
interest  on  claims  was  raised  by  the  appellant  in  that 
original  appeal.  Judgment  was  issued  on  a  mandate 
of  this  Court  on  August  13,  1956  (R.  3-7),  which 
affirmed  the  judgment  of  the  District  Court.  This 
judgment,  which  had  been  prepared  by  the  appellants 


herein,  did  not  provide  for  interest  on  claims  or  for 
attorney  fees  or  other  costs.  Execution  on  that  judg- 
ment was  stayed  on  September  18,  1956,  pending 
disposal  by  the  United  States  Supreme  Court  of  the 
petition  for  writ  of  certiorari.  After  the  United 
States  Supreme  Court  had  refused  certiorari,  the 
appellants  herein  presented  to  the  District  Court  an 
order  reinstating  judgment  on  mandate,  but  with  a 
new  request  for  the  allowance  of  interest  on  $509,- 
000.00  and  an  attorneys'  fee.  After  hearing  and  re- 
hearing these  issues,  the  court  below  issued  its  order 
dated  March  19,  1957,  reinstating  the  judgment  on 
mandate  of  this  Court  and  providing  for  neither  in- 
terest nor  attorney  fees.  It  is  from  this  order  that  the 
appellants  herein  are  appealing. 

The  present  named  defendant  and  appellee  in  this 
action,  A.  B.  Phillips,  was  succeeded  in  his  public 
office  by  Arthur  A.  Hedges  on  April  16,  1955.  No 
substitution  of  parties  defendant  has  since  been  made. 


QUESTIONS  PRESENTED. 

Briefly  stated,  the  questions  presented  are  these: 

I.  Has    the    action    abated    under    Rule    25(d) 
I^Pederal  Rules  of  Civil  Procedure? 

II.  Have  appellants  waived  the  right  to  assert  a 
claim  for  interest  and  attorney  fees? 

III.  Is   payment    of   interest   and   attorney   fees 
barred  by  the  sovereign  character  of  the  appellee? 

IV.  Is    payment    of    interest   and    attorney    fees 
barred  by  statute? 


SUMMARY  OF  ARGUMENT. 
I. 

Rule  25(d)  of  the  Federal  Rules  of  Civil  Procedure 
provides  that  when  an  officer  of  a  Territory  is  a  party 
to  an  action  and  during  its  pendency  dies,  resigns,  or 
otherwise  ceases  to  hold  office,  the  action  may  be  con- 
tinued against  his  successor  in  office,  but  only  if  his 
successor  is  substituted  within  six  months  after  he 
assumes  office.  The  present  named  defendant  in  this 
action  resigned  his  public  office  and  was  succeeded 
in  that  office  effective  April  16,  1955.  No  substitution 
of  his  successor  in  office  as  defendant  has  been  made. 
Under  these  conditions  we  feel  that  the  action  should 
be  declared  abated. 

II.  j 

The  Court  is  not  required  to  review  the  same  case  ' 
on  successive  appeals  where  the  demands  made  in  the 
later  appeal  were  waived  by  failure  to  assert  them  at 
the  proper  time.  Here,  the  request  for  interest  was 
made  by  the  appellants  as  an  afterthought  in  connec- 
tion with  the  entry  of  an  order  reinstating  a  judg- 
ment previously  entered  on  the  mandate  of  this  Court. 
It  was  not  sought  by  its  original  or  amended  com- 
plaint, nor  in  the  complaint  in  intervention,  nor  in 
connection  with  entry  of  the  original  judgment  in 
this  case  in  May  1954,  nor  in  connection  with  the  first 
entry  of  judgment  on  the  mandate  of  this  Court  in 
August  1956.  It  was  only  after  denial  of  certiorari  by 
the  United  States  Supreme  Court  in  December  1956 
that  the  unprecedented  claim  for  interest  on  unem- 
plojnnent  benefit  amounts  was  asserted. 


Attorney  fees  were  asked  in  the  appellants'  original 
and  amended  complaint  and  in  the  complaint  in  in- 
tervention, but  were  not  granted  by  the  District  Court 
in  its  judgment  entered  in  May  1954.  No  assignment 
of  error  was  made  and  the  question  of  disallowance 
of  attorney  fees  was  not  presented  to  this  Court  on 
the  first  appeal  of  the  case.  Now  an  appeal  is  being 
taken  on  this  question,  which  was  covered,  in  effect,  in 
this  Court's  mandate  affirming  the  judgment  of  the 
District  Court,  in  which  attorney  fees  were  not 
granted.  The  question  is  therefore  res  judicata. 

III. 

As  the  District  Court  recognized,  the  real  party  in 
interest  in  this  action  is  the  Territory  of  Alaska, 
acting  through  an  agency  clothed  with  its  sovereignty. 
Although  the  monies  involved  are  in  a  special  fund, 
they  are  tax  monies,  and  the  agency  administering 
them  is  performing  a  governmental  function.  A  sov- 
ereign is  not  liable  for  the  payment  of  interest  on  its 
obligations,  nor  for  the  payment  of  attorney  fees, 
unless  it  has  consented  by  statute  to  the  payment  of 
such  charges. 

IV. 

1.  Territorial  Law:  The  Alaska  Employment  Se- 
[curity  Act  forbids  payment  of  monies  received  as 
contributions  (taxes)  under  the  Act  for  anything  but 
''benefits"  and  refunds,  as  strictly  defined.  Therefore, 
no  payment  can  be  made  from  the  fund  for  attorney 
fees,  either  directly  or  through  deduction  from  claim 
amounts,  or  for  interest. 


By  Section  1001  of  the  Act,  liability  of  the  Terri- 
tory in  connection  with  unemployment  compensation 
is  limited  to  the  payment  of  benefits  as  defined. 

Section  763  of  the  Act  forbids  any  encumbrance 
whatsoever  upon  'MDenefits"  so  long  as  they  are  not 
mingled  with  the  funds  of  the  recipient.  Therefore,  no 
deduction  for  attorney  fees  can  be  made  from  the 
claim  amounts. 

Sections  762  and  814  of  the  Act  provide  for  pay- 
ment of  attorney  fees  from  the  Commission's  admin- 
istrative fund  only  in  cases  of  judicial  review,  and 
subsequent  appeals,  of  administrative  determinations 
of  the  Commission.  Therefore,  these  sections  do  not  ! 
apply  to  this  action  for  an  injunction. 

2.  Federal  law:  A  serious  question  of  conformity 
of  the  Alaska  law  to  requirements  for  Federal  tax 
offset  will  be  raised  if  anything  but  unemplojrment 
compensation,  as  strictly  defined,  is  paid  from  monies 
that  Alaska  receives  as  taxes  under  its  unemployment 
compensation  law  (Sec.  3304(a)(4),  Internal  Rev- 
enue Code  of  1954  (Title  26,  U.S.C.A.)).  ^ 

Grants  for  administration  are  made  for  such  ex- 
penses as  the  Secretary  of  Labor  deems  necessary 
for  the  ''proper  and  efficient  administration"  of  the 
Territory's  unemplojrment  compensation  law  (42 
U.S.C.A.,  Section  502(a)).  The  Alaska  law  does  not 
provide  for  attorney  fees  in  this  case,  and  payment 
of  such  fees  would  not  be  ''proper  and  efficient  admin- 
istration" of  the  law. 


ARGUMENT. 

I.    THIS  ACTION  HAS  ABATED  UNDER  RULE  25(d) 
FEDERAL  RULES  OF  CIVIL  PROCEDURE. 

At  the  outset,  we  ask  the  Court  to  determine 
whether  this  action  has  abated  under  Rule  25(d)  of 
the  Federal  Rules  of  Civil  Procedure.  (Appendix  B) 
We  recognize  that  this  Court  has  a  specific  rule  on 
abatement  of  an  action  where  a  party  has  died  while 
an  appeal  is  pending.  (Rule  13)  Since  this  rule  does 
not  cover  the  case  of  a  public  officer's  resignation 
while  an  appeal  is  pending  in  an  action  against  him, 
it  appears  that  the  Federal  Rules  of  Civil  Procedure 
will  apply.  (Rule  8,  part  1,  Rules  of  this  Court.) 

An  affidavit  showing  that  the  defendant,  A.  B. 
Phillips,  was  succeeded  in  office  by  Arthur  A.  Hedges 
on  April  16,  1955,  is  included  as  Appendix  A.  Rule 
25(d)  F.R.C.P.  provides  that  an  action  may  be  con- 
tinued by  or  against  the  successor  of  a  public  officer 
if  within  six  months  after  the  successor  takes  office  it 
is  shown  to  the  Court  that  there  is  a  substantial  need 
for  so  continuing  and  maintaining  it.  In  so  providing. 
Rule  25(d)  sets  up  the  one  condition  upon  which  such 
an  action  may  be  continued.  A  cause  is  ''pending" 
within  the  meaning  of  Rule  25(d)  even  though  an 
appeal  is  being  sought.  (Danenherg  v.  Cohen,  C.  A. 
7th,  1954,  213  F.  2d  944.  See  also  Snyder  v.  Buck,  340 
U.  S.  15.)  The  District  Court  rightly  recognized  this 
action  to  be  one  against  a  sovereign,  the  Territory  of 
Alaska,  in  its  opinion  filed  January  21,  1957.  (R.  11- 
18)  Nevertheless,  the  named  individual  defendant  is 
an  officer  of  the  sovereign  and  an  individual  who  has 
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long  since  resigned  his  position  of  authority  with  that 
sovereign.  This  action  is  one  which  enjoins  that  of- 
ficer from  enforcing  a  regulation.  The  effect  of  the 
injunction  is  to  require  certain  action  of  the  officer, 
i.e.,  payment  of  certain  claims.  Although  the  claims 
will  be  paid  from  Territorial  tax  monies  (contribu- 
tions) and  sovereign  immunity  from  payment  of 
interest  and  attorney  fees  would  clearly  apply  to  pay- 
ments from  tax  monies,  nevertheless  the  named  de- 
fendant and  his  successors  in  office  perform  a  real 
function  in  the  case.  It  is  they  who  pay  or  refuse 
pajrment  of  claims  and  who  enforce  or  fail  to  enforce 
Regulation  10.  Under  these  conditions,  the  injunction 
must  act  against  different  individuals  as  the  holder  of 
the  Director's  position  changes.  That  the  successor 
directors  of  the  Commission  have  each  sought  to  en- 
force Regulation  10  is  shown  by  the  fact  that  the 
process  of  appeal  from  the  injunction  against  enforce- 
ment of  this  regulation  has  been  continued  while  each 
director  was  in  office.  Rule  25(d)  provides  the  way  in 
which  the  action  may  be  continued  against  the  succes- 
sors in  office  and  this  rule  provides  a  strict  time 
limitation  within  which  substitution  must  be  made. 
Barron  and  Holtzoff  {Federal  Practice  and  Pro- 
cedure, Rules  Edition,  Vol.  2,  pp.  246-255)  discuss 
the  decisions  under  Rule  25(d)  at  length,  pointing 
out  conflicting  circuit  court  decisions  on  whether  an 
action  abates  under  the  rule  where  a  substitution  of 
plaintiffs  has  not  been  made  within  six  months  of  the 
separation  from  office  of  a  public  official  who  sued  in 
his  official  capacity.  The  following  is  then  stated: 


''The  foregoing  discussion  of  a  substitution  of 
public  officers  in  actions  brought  hy  them  in  be- 
half of  the  government  which  they  represent,  is 
not  indicative  of  any  relaxation  of  the  rules  on 
actions  against  the  officer.  As  Judge  Sandborn 
pointed  out  {Fleming  v.  Goodtvin,  C.  A.  8th,  1948, 
165  F.  2d  334,  cert,  denied,  334  U.  S.  828)  actions 
against  a  public  officer  abate  on  his  separation 
from  office  and  survive  only  if  a  substitution  of 
his  successor  is  made  in  strict  conformity  to  the 
rule.  This  was  also  the  statutory  rule."  (Em- 
phasis supplied.) 

The  cases  under  Rule  25(d)  are  discussed  in  Bowles 
V.  Wilke,  175  F.  2d  35.  The  following  interesting  dis- 
cussion appears  at  page  39: 

"The  Government  has  cited  cases  as  being  con- 
trary to  this  conclusion.  Examination  of  these 
cases  shows  that  in  United  States  v.  Koike,  9  Cir., 
164  F.  2d  155;  Porter  v.  Maule,  5  Cir.,  160  F.  2d 
1;  United  States  v.  Hirobara,  9  Cir.,  164  F.  2d 
157;  Bowles  v.  Goldman,  D.  C.  Pa.,  7  F.R.D.  12; 
Bowles  V.  Ell-Carr  Company,  Inc.,  D.  C.  N.  Y., 
71  F.  Supp.  482;  and  United  States  v.  Saunders 
Petroleum  Co.,  Inc.,  D.  C.  Mo.,  7  F.R.D.  608,  the 
rule  was  complied  with.  In  Fleming  v.  Goodwin,  8 
Cir.,  105  F.  2d  334,  certiorari  denied,  334  U.  S. 
828,  68  S.  Ct.  1338,  the  Court  concluded  that  non- 
compliance with  the  rule  did  not  abate  the  action. 
However,  it  is  interesting  to  note  that  the  Admin- 
istrator's successor  did  file  a  motion  for  substitu- 
tion within  the  six  months  period.  Hearing  on  the 
motion  did  not  occur  until  after  six  months  had 
expired.  Under  these  circumstances,  it  seems  ap- 
parent that  there  was  no  failure  to  comply  with 
the  rule." 
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It  is  noted  that  ''The  Advisory  Committee  in  Oc- 
tober 1955  recommended  to  the  Supreme  Court  a 
revolutionary  amendment  which,  if  adopted,  will  re- 
move all  limitations  of  time  for  substitution  of 
parties".  Unless  such  an  amendment  of  Rule  25  is 
adopted,  there  appears  to  be  no  provision  for  enlarge- 
ment of  time  for  substitution.  Rule  6(b)  F.  R.  C.  P. 
specifically  provides  that  "...  the  Court  .  .  .  may  not 
extend  the  time  for  taking  any  action  under  Rule 
25  (and  certain  other  rules)  except  to  the  extent  and 
under  the  conditions  stated  in  them." 

It  appears  to  appellee  that  this  action  has  abated 
and  that  the  Court  should  so  declare. 


II.    APPELLANTS  HAVE  WAIVED  THE  RIGHT  TO  ASSERT 
A  CLAIM  FOR  INTEREST  AND  ATTORNEY  FEES. 

Should  the  Court  determine  that  the  action  has  not 
abated,  the  next  question  presented  is  whether  this 
Court  should  entertain  an  appeal  to  rule  upon  (1)  the 
allowance  of  interest  on  claims,  a  question  which 
could  and  should  have  been  presented  by  the  appel- 
lants at  the  outset  of  the  action,  and  (2)  the  allowance 
of  attorney  fees  which  were  prayed  for  in  the  prayer 
of  the  appellants'  complaints  and  not  allowed  by  the 
court  below.  Neither  question  was  raised  as  a  point  of 
error  in  appeal  proceedings.  The  questions  were  not 
raised  until  after  judgment  had  once  been  issued  on 
the  mandate  of  this  Court. 

"Every  existing  claim  which  a  party  has  omitted 
to  make  at  a  hearing  on  the  merits  and  before 
final  decree  is  to  be  considered  waived  and  not 
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entertained  in  future  proceedings."  The  Santa 
Maria,  23  U.  S.  431. 

In  this  action,  not  only  did  the  appellants  fail  to 
raise  the  question  of  interest  on  claims  in  the  original 
hearing  and  in  the  lengthy  appeal  through  which  this 
case  has  progressed,  but  the  appellants,  in  fact,  pre- 
pared and  presented  to  the  Court  a  judgment  on  the 
mandate  of  this  Court  which  was  entered  on  August 
13,  1956,  in  which  no  provision  for  interest  or  at- 
torney fees  was  made  (R.  3-7).  Payment  of  interest 
had  not  been  considered  in  the  case  until  after  this 
final  judgment  had  been  entered. 

A  party  generally  is  estopped,  or  waives  its  right 
to  appeal  or  bring  error,  where  a  judgment  or  decree 
was  entered  on  its  motion.  (4  C.J.S.,  Appeal  and 
Error,  Sec.  213)  It  seems  inconsistent  with  the  prin- 
ciple of  appeal  that  the  appellants,  having  once  pro- 
cured the  entry  of  judgment  without  interest  or  at- 
torney fees,  could  later  reverse  their  position,  ask  for 
interest  and  attorney  fees,  and  then  appeal  on  the 
issue  when  their  application  for  interest  and  attorney 
jfees  was  denied.  Certainly  appellants'  silence  and 
presentation  of  a  judgment  not  providing  for  interest 
or  attorney  fees  is  inconsistent  with  their  present 
appeal.  Action  inconsistent  with  the  appeal  generally 
constitutes  an  estoppel  or  waiver.  (4  C.J.S.,  Appeal 
and  Error,  Sec.  212.) 

The  allowance  of  interest  on  unemplojmient  com- 
pensation claims  is  wholly  unprecedented.  The  claim 
is  one  against  a  sovereign.  Under  these  conditions,  the 
allowance  of  interest  would  not  be  ordinary  and  in- 
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cidental  to  the  main  action  but  would  be  extraordi- 
nary. By  its  mandate  in  Cause  No.  14,505  (R.  4-6), 
wherein  this  Court  affirmed  the  judgment  of  the  court 
below,  which  provided  for  payment  of  claims  without   j; 
interest  (R.  65-67,  Cause  No.  14,505),  this  Court  has   \ 
in  effect  acted  once  on  the  question  of  allowance  of   \ 
interest,  and  the  matter  is  res  judicata  on  a  second   ; 
appeal.  Similarly,  the  Court's  mandate  may  be  con-  j 
sidered  to  cover  the  matter  of  attorney  fees,  but  for   j 
a  different  reason:  Attorney  fees  were  denied  by  the  ] 
District  Court  and  this  Court  affirmed  the  District  j 
Court's  judgment.  The  District  Court  did  not  err,   ( 
since  that  court  cannot  vary  a  mandate  of  the  Circuit 
Court  of  Appeals  or  give  any  further  relief.  (Kansas 
City  Southern  Railway  v.  Guardian  Trust  Company, 
281  U.  S.  1.)  Likewise,  the  reviewing  court  should  not 
be  called  upon  to  rule  upon  a  matter  which  had  al- 
ready been  disposed  of  by  its  mandate.  These  matters 
are  the  '4aw  of  the  case".  j| 

Appellants  base  much  of  their  claim  for  interest  J 
and  attorney  fees  upon  Sprague  v.  Ticonic  National  I 
Bank,  307  U.  S.  161.  Since  that  action  was  not  against 
a  sovereign,  it  has  little  application  to  this  one ;  how- 
ever, the  cases  are  distinguishable  on  various  addi- 
tional grounds:  The  plaintiff  and  appellant  in  that 
suit,  in  addition  to  asking  for  monies  withheld  by  the 
bank,    had    asked    originally    for    interest    on    these 
monies  and  it  was  allowed.  (Ticonic  Bank  v.  Sprague,  ■ 
303    U.    S.    406.)    Since    interest    had    been    sought  ' 
throughout   the    action,    no    question    of    waiver   or  ' 
estoppel  arose  on  the  interest  question  in  the  Sprague  \ 
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case.  Mrs.  Sprague  did  not  assert  her  right  to  at- 
torney fees  until  issuance  of  judgment  on  the  Circuit 
Court's  mandate.  An  appeal  was  allowed  on  the  Dis- 
trict Court's  denial  of  appellant's  petition  for  at- 
torney fees.  In  allowing  attorney  fees,  the  court  in  the 
Sprague  case  recognized  the  Kansas  City  Southern 
Railway  case,  supra,  as  stating  the  accepted  rule  that 
the  District  Court  cannot  vary  a  mandate  of  the 
Circuit  Court  of  Appeals  or  give  any  further  relief, 
but  the  Circuit  Court  distinguished  the  Sprague  case 
by  the  fact  that  the  question  of  attorney  fees  had  not 
previously  been  raised  in  the  case,  and  that  therefore, 
under  the  particular  facts  of  that  case,  allowance  of 
attorney  fees  was  not  foreclosed  by  the  mandate.  This 
case  is  altogether  different.  Here  the  appellants  asked 
for  attorney  fees  in  their  amended  Complaint  and  in 
the  Complaint  in  Intervention.  (R.  14-17,  Cause  No. 
I  14,505).  Attorney  fees  were  disallowed  (R.  66-67, 
![  Cause  No.  14,505).  The  matter  was  not  mentioned 
again  by  either  party  through  the  lengthy  appeal  of 
this  case.  Judgment  on  this  Court's  mandate,  as 
prepared  and  presented  to  the  court  below  by  the 
ji  appellants,  made  no  provision  for  attorney  fees. 
Thereafter,  appellants  decided  to  bring  up  again  the 
request  for  attorney  fees  which  had  been  turned  down 
I  by  the  District  Court  in  the  judgment  which  went 
I  through  the  whole  appeal  process  to  denial  of  cer- 
tiorari by  the  Supreme  Court.  Since  attorney  fees 
[have  been  sought  in  the  District  Court  and  denied, 
their  allowance  was  necessarily  involved  in  the  first 
appeal.  It  is  accepted  that: 
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^'Questions  raised  on  a  second  appeal  which  might 
have  been  raised  and  determined  in  the  former 
appeal  are  res  judicata."  Clark  v.  Brown,  119  j 

F.    130.  |: 

"Causes  should  not  be  brought  up  in  fragments  i 
upon  successive  appeals."  Canter  v.  American  , 
Ifisurance  Co.,  3  Pet.  307.  : 

In  the  Canter  case  cited  above,  the  U.  S.  Supreme  j 
Court  also  repeats  the  general  rule  which  we  urge  the  i 
Court  to  consider  in  this  case:  ''No  appeal  lies  in  a  | 
mere  decree  respecting  costs." 


HI.  PAYMENT  OF  INTEREST  AND  ATTORNEY  FEES  IS  BARRED  • 
BECAUSE  OF  THE  SOVEREIGN  CHARACTER  OF  THE? 
APPELLEE. 

The  trial  court  recognized  that  this  is  an  action  ( 
against  a  sovereign.  The  District  Court  notes  that  the 
Commission    was    performing    an    essential    govern-' 
mental  function  and  that  the  Director  was  acting  oni 
legislative  mandate  in  promulgating  Regulation  No. , 
10  (R.  16).  ''The  test"  (according  to  American  Juris- 
prudence  on   States,   Territories    and   Dependencies,' 
Section  8)    "of  whether  a  particular  activity  may; 
rightly  be  called  a  duty  or  an  obligatory  function  off 
government,  is  whether  the  welfare  of  the  state  as  a 
whole  is  substantially  promoted  by  or  involved  in  its ' 
exercise."   By  this  test,   the   Employment   Security  J 
Commission  is  clearly  an  instrumentality  of  the  gov- 
ernment acting  in  its  sovereign  capacity.  Whether  the 
monies  involved  are  in  the  general  or  a  special  fundi! 
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is  not  material.  Although  the  nominal  party  defendant 
in  this  action  is  the  former  executive  director  of  the 
Commission,  the  real  party  in  interest  is  the  Territory 
of  Alaska,  represented  by  an  agency  clothed  with  its 
sovereignty,  the  Alaska  Employment  Security  Com- 
mission. The  relief  granted  plaintiffs  in  this  case  is 
to  enjoin  a  public  official  from  performing  a  function 
relating  to  the  office  that  he  then  held.  The  prayer 
does  not  seek  to  enjoin  an  individual  act  of  this  officer, 
personal  in  nature,  but  rather  an  act  which  directly 
relates  to  the  ordinary  duties  of  his  office.  The  action 
is  in  fact  against  the  Territory  of  Alaska.  Because  of 
the  sovereign  character  of  the  appellee  and  the  ab- 
sence of  statutes  authorizing  interest  or  attorney  fees, 
the  court  below  recognized  that  ''no  interest  can  be 
awarded  nor  can  any  costs  be  allowed."  (R.  17.) 

The  appellants,  at  pages  13-15  of  their  brief,  state 
their  disagreement  with  the  court  below  and  urge  that 
the  Territory  in  its  sovereign  capacity  is  not  the  de- 
fendant in  this  case  nor  interested  in  the  litigation. 
Appellants  argue  that  if  the  Territory  in  its  sovereign 
capacity  were  defendant  in  this  action,  funds  should 
I  not  have  been  set  aside  or  ''impounded"  pending 
I  appeal.  We  submit  that  the  question  of  whether  the 
i  appellee  is  clothed  with  sovereign  immunity  from  the 
[payment  of  interest  and  attorney  fees  cannot  hinge 
upon  whether  the  District  Court  was  right  or  wrong 
in  protecting  a  fund  for  the  claimants  in  this  action 
trending  appeal. 

In  pointing  out  that  the  liability  of  the  Territory 
and  the  Commission  is  limited  to  payments  provided 
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for  in  the  Alaska  Employment  Security  Act  (Appel- 
lants' Brief,  p.  15),  the  appellants  are  not  presenting 
a  reason  why  the  Territory,  as  a  sovereign,  is  not  in- 
volved in  the  case.  Rather,  the  appellants  appear  to 
be  admitting  that  no  liability  for  interest  or  attorney 
fees  exists  unless  it  may  be  found  by  statute.  As  we 
later  point  out  in  this  brief,  no  provision  for  interest 
appears  in  the  statutes  of  the  Territory  and  in  fact 
the  payment  of  interest  on  benefit  claims  is  prohibited 
by  Territorial  and  Federal  law.  The  case  of  Mullaney 
V.  Hess,  189  F.  2d  417,  can  scarcely  be  considered  a 
precedent  for  pa3rment  of  interest  in  this  case.  That 
was  an  action  in  which  interest  was  allowed  on  tax 
refunds.  Such  interest  is  expressly  prohibited  by  the 
Employment  Security  Law.  (Sec.  51-5-14,  ACLA  1949; 
Sec.  518,  Ch.  5,  ESLA  1955).  Appellants  close  their 
argument  for  interest  with  a  reference  to  the  Sprague 
case,  supra,  in  support  of  their  argument.  (Appel- 
lants' Brief,  pp.  15-16)  In  Ticonic  National  Bank  v. 
Sprague,  the  court  does  provide  for  interest,  but  re- 
fers to  TJ.  S.  V.  North  Carolina,  136  U.  S.  211,  216,  for 
comparison.  Obviously,  the  comparison  is  to  allow- 
ance of  interest  against  a  private  bank  and  the  dis- 
allowance of  interest  against  a  sovereign  under 
similar  circumstances. 

The  fact  that  the  unemplojonent  trust  fund  draws 
interest  (albeit  at  a  low  rate)  does  not  distinguish 
this  case  from  the  others  on  sovereign  immunity.  Of 
course,  monies  of  a  sovereign  will  draw  interest,  even 
if  deposited  in  a  private  bank.  But  public  policy  has 
dictated  the  rule  that  a  sovereign  shall  not  pay  in- 
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terest  on  its  obligations,  unless  by  statute  it  clearly 
agrees  to  do  so. 

As  the  court  below  recognized,  the  general  Terri- 
torial statute  on  interest  (Sec.  25-1-1,  ACLA  1949) 
does  not  render  the  Territory  liable  for  interest.  As 
the  District  Court  says  with  regard  to  plaintiffs'  ap- 
plication for  interest  (R.  15)  : 

"...  The  case  of  United  States  v.  North  Caro- 
lina, 136  U.  S.  211,  sets  forth  the  rule  that  '.  .  . 
the  State,  unless  by  or  pursuant  to  an  explicit 
statute,  is  not  liable  for  interest,  even  on  a  siun 
certain  which  is  overdue  and  unpaid.'  This  hold- 
ing has  been  widely  supported  in  other  juris- 
dictions: United  States  v.  Nez  Perce  County, 
Idaho  (9th  Circ,  1938),  95  F.  2d  238;  Boxwell 
V.  Department  of  Highways,  14  So.  2nd  627,  203 
La.  760;  State  Highway  Commission  v.  Mason, 
6  So.  2nd  468,  192  Miss.  576;  Culver  v.  Common- 
wealth, 35  A.  2nd  64,  348  Pa.  472." 

Application  of  the  rule  of  sovereign  immunity  to  this 
case  is  illustrated  by  the  lack  of  any  precedent  for 
payment  of  interest  on  delayed  unemplojnuent  com- 
pensation claims.  Surely,  were  there  any  precedent 
for  payment  of  interest  on  unemployment  compensa- 
tion claims,  appellants  would  cite  it.  We  have 
searched,  and  are  convinced  that  such  interest  pay- 
ments are  unprecedented. 

The  rule  on  the  application  of  a  general  statute  on 
attorney  fees  to  a  sovereign  is  just  as  explicit.  Again 
quoting  the  District  Court's  opinion  (R.  16)  : 

''A  similar  rule  has  been  followed  by  the  courts 
P        on  the  question  of  costs.  In  Ridge  v.  Boulder 
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Creek  Union  Junior-Senior  High  School  District 
of  Santa  Cruz  County,  140  P.  2nd  990,  60  Cal. 
App.  2nd  453,  the  Court  stated : 

**  ^General  statutes  allowing  costs  to  parties 
have  been  construed  not  to  apply  to  the  state 
in  the  absence  of  express  provision  respecting 
costs  where  the  state  was  a  party.'  See  also 
Boland  v.  Cecil,  150  P.  2nd  819;  Costs,  14  Am. 
Jur.,  22,  See.  34;  Territories,  86  C.J.S.  647, 
Sec.  38. '^ 


IV.    PAYMENT  OF  INTEREST  AND  ATTORNEY 
FEES  IS  BARRED  BY  STATUTE. 

(1)  Payment  of  attorney  fees  or  interest  would  be  in  conflict  with 
Territorial  law. 

(a)  Payment  cannot  be  made  from  the  unemployment  fund. 

The  statutes  applicable  to  allowance  of  interest  or 
attorney  fees  in  this  action  were  presented  to  the 
District  Court,  and  their  effect  was  carefully  con- 
sidered by  that  Court.  We  therefore  urge  the  most 
careful  consideration  by  this  Court  of  the  District 
Court's  opinions  of  January  21,  1957,  and  March  14, 
1957.  (R.  11,  28.)  The  court  below,  in  its  second  opin- 
ion, corrects  its  first  opinion  wherein  it  provided  fori 
payment  of  attorney  fees  by  deduction  of  the  same: 
from  unemployment  benefits.  That  court,  in  its  March 
14  opinion,  recognizes  that  Section  763,  Ch.  5,  ESLA 
1955,  ''precludes  the  impressing  of  benefits  due  the? 
claimants  with  any  lien  whatsoever"  so  long  as  they 
are  not  mingled  with  other  funds  of  the  recipient. 
As  the  District  Court  notes,  "these  funds  have  not 
been  so  mingled  and  cannot  be  until  they  have  beenj; 
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actually  paid  over  to  each  claimant."  (R.  31)  Section 

763  reads  as  follows: 

''Exemption  of  Benefits.  Any  assignment,  pledge, 
or  encumbrance  of  any  rights  to  benefits  which 
are  or  may  become  due  or  payable  under  this  Act 
shall  be  void;  and  such  rights  to  benefits  shall  be 
exempt  from  levy,  execution,  attachment,  or  any 
other  remedy  whatsoever  provided  for  the  collec- 
tion of  debt ;  and  benefits  received  by  any  individ- 
ual, so  long  as  they  are  not  mingled  with  other 
funds  of  the  recipient,  shall  be  exempt  from  any 
remedy  whatsoever  for  the  collection  of  all  debts 
except  debts  incurred  for  necessities  furnished  to 
such  individual  or  his  spouse  or  dependents  dur- 
ing the  time  when  such  individual  was  unem- 
ployed. Any  waiver  of  any  exemption  provided 
for  in  this  section  shall  be  void." 

The  statute  expressly  declares  any  encumbrance  on 
benefits  to  be  void.  However,  appellants  urge  a  con- 
struction of  the  statute  which  would  permit  an  en- 
cumbrance for  ''necessaries",  and  then  urge  that 
attorney  fees  are  ''necessaries"  in  this  case.  We 
submit  that  a  careful  reading  of  Section  763  will  show 
jits  purpose  to  be  to  absolutely  prohibit  assignment  or 
incumbrance  of  benefits  in  order  to  carry  out  the 
'purpose  of  the  Act,  which  is  to  furnish  maintenance 
during  periods  of  unemployment,  not  relief  for  credi- 
tors. But  legal  action  is  permitted  to  collect  debts  in- 
burred  for  necessities  during  periods  of  unemploy- 
ment, so  that  a  person  may,  while  unemployed  and  in 
aeed,  obtain  credit  on  the  strength  of  his  unemploy- 
ment benefits.  Counsel  fees  in  this  action  do  not  con- 
'ititute  "debts  incurred  for  necessities  furnished  to 
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such  individual  or  his  spouse  or  dependents  during 
the  time  when  such  individual  was  unemployed",  and 
Section  763  makes  these  debts  the  only  ones  for  which 
unemployment  benefits  may  be  encumbered.  Although 
the  appellants  would  have  the  Court  look  beyond  the 
terms  of  Section  763,  we  submit  that  the  Court  is 
limited  by  the  terms  of  the  statute,  as  set  out  above. 
Surely  the  Court  should  not  extend  this  provision 
beyond  its  terms  to  permit  encumbrance  of  benefits 
with  counsel  fees  in  a  suit  brought  by  a  third  party  ; 
primarily  for  its  own  benefit  to  effect  a  tax  saving.  | 
(See  Complaint,  R.  3-15,  Cause  No.  14,505.) 

Section  763,  discussed  above,  specifically  prohibits 
the  deduction  of  such  charges  as  attorney  fees  from 
unemployment  benefits.  The  more  general  provisions 
of  the  Employment  Security  Act  also  shoAV  this  pro- 
hibition very  clearly.  Like  all  state  unemployment 
insurance  acts,  the  Alaska  Act  requires  that  all 
monies  received  as  contributions  (employraent  taxes) 
be  deposited,  immediately  upon  their  clearance,  with 
the  Secretary  of  the  Treasury  of  the  United  States  to 
the  credit  of  the  Territory's  account  in  the  Unem- 
ployment Trust  Fund.  Sec.  51-5-9  (b),  ACLA  1949, 
(now  Sec.  402,  Ch.  5,  ESLA  1955.)  Section  51-5-9 (c), 
ACLA  1949  (now  Sec.  404,  Ch.  5,  ESLA  1955,  as 
amended)  then  provides : 

'^Withdrawals.  In  accordance  with  regulations 
prescribed  by  the  Commission,  moneys  shall  be 
requisitioned  from  the  Territory's  account  in  the 
Unemployment  Trust  Fund  solely  for  the  pay- 
ment of  benefits  and  refunds  *  *  *"  (Emphasis 
supplied.) 
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Thus  it  will  be  seen  that  strict  control  of  monies  is 
imposed  by  law  from  the  moment  of  their  collection, 
and  that  these  monies  can  be  used  ''solely"  for  the 
payment  of  ' '  benefits ' '  and  ' '  refunds ' '. 

The  fund  from  which  the  appellants  are  asking  this 
Court  to  grant  interest  and  attorney  fees  is  the  Unem- 
ployment Trust  Fund  referred  to  above,  and  the  fund 
from  which  no  withdrawals  can  be  made  excepting 
for  payment  of  benefits  and  refunds.  In  the  strict 
sense  of  the  term,  no  sum  has  ever  been  actually 
''impounded"  in  this  case;  rather,  with  approval  of 
the  District  Court,  the  balance  of  $650,000  has  always 
been  maintained  and  is  now  maintained  as  an  un- 
divided part  of  the  Territory's  account  in  the  Unem- 
ployment Trust  Fund,  which  is  maintained  in  the 
United  States  Treasury.  In  order  to  pay  the  claims 
involved  in  this  action,  withdrawals  must  be  made 
from  the  Unemployment  Trust  Fund  in  the  same 
manner  as  for  payment  of  any  other  benefit  claims 
and  the  same  restrictions  will  apply. 

The  provisions  of  state  laws  relating  to  disburse- 
ment of  monies  from  the  Unemplojmient  Trust  Fund 
must  be  strictly  construed.  The  pertinent  section  from 
Corpus  Juris  Secundum  is  quoted  as  follows  in  its 
entirety : 

■  "The  unemployment  compensation  fund  should 
"I  be  disbursed  only  in  accordance  with  the  strict 
terms  of  the  statute.  Payments  out  of  the  Unem- 
ployment Trust  Fund  established  by  the  Federal 
Social  Security  Act,  42  U.S.C.A.,  Sec.  1104,  are 
required  to  be  made  on  requisition  of  the  State 
Agency,  and  withdrawals  from  the  Federal  Un- 
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employment  Trust  Fund  of  State  funds  may  he 
only  for  the  purpose  of  paying  unemployment 
benefits/'  81  C.J.S.,  Social  Security,  Sec.  241. 
(Emphasis  supplied.) 

In  Illinois  v.  United  States,  328  U.  S.  8,  in  the 
following  words,  the  United  States  Supreme  Court 
recognizes  that  "State  funds  must  be  paid  into  the 
United  States  Treasury,  to  be  credited  to  a  special 
fund,  and  can  be  withdrawn  only  for  paying  unem- 
ployment benefits."  See  also  Howes  Brothers  Com- 
pany V.  Massachusetts  Unemployment  Compensation^ 
Commission,  5  N.E.  2d  720,  at  pages  728-729  (Cer- 
tiorari denied,  300  U.  S.  657.) 

State  unemployment  compensation  laws  are  based 
upon  strict  definitions  of  terms.  The  principle  was? 
clearly  recognized  by  this  Court  in  New  England  Fish\ 
Co,  V.  Vaara,  (1951),  98  F.  Supp.  492  (affirmed  190 
F.  2d  848),  a  case  which  turned  upon  the  strict  defi- 
nition of  the  terms  "contributions"  and  "surplus".' 
"Benefits"  is  also  a  term  bearing  such  an  exacting; 
statutory  definition.  Sec.  51-5-1  (b),  ACLA  1949  (now 
Sec.  204,  Ch.  5,  ESLA  1955),  provides  that  "  'Bene- 
fits' means  the  money  payments  payable  to  an  indi- 
vidual, as  provided  in  this  Act,  with  respect  to  his 
unemployment".    Sec.   51-5-2(b)(2)    (now   Sec.   713, 
Ch.  5,  ESLA  1955),  provides  that  "each  eligible  in-| 
dividual  who  is  'unemployed'  in  any  week  shall  be' 
paid  with  respect  to  such  week  a  benefit  in  an  amount' 
equal  to  his  weekly  benefit  amount  ..."  "Weekly 
benefit   amount"   is    set   at   a   varying   but   definite' 
amount  by  a  table  which  immediately  precedes  this! 
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section.  Thus  the  Commission  is  strictly  limited  in 
how  it  may  use  monies  received  as  contributions  (un- 
employment tax)  ;  these  monies  can  be  used  only  to 
pay  ''benefits"  and  to  make  refunds,  and  ''benefits" 
means  weekly  amounts  set  out  in  a  table  which  is  part 
of  the  law.  These  amounts  do  not  include  interest. 
Neither  do  they  include  provision  for  attorney  fees. 
Appellants  point  out  that  the  monies  in  the  Unem- 
ployment Trust  Fund  earn  a  varying  low  rate  of 
interest  (Sec.  1104,  Title  42,  U.S.C.A.,  pocket  part), 
and  because  of  this  they  urge  that  the  interest  earned 
should  either  (1)  be  paid  to  the  claimants  who  benefit 
from  this  action  (Appellants'  Brief,  p.  11),  or  (2)  be 
used  as  a  fund  from  which  attorney  fees  would  be 
paid  (Appellants'  Brief,  p.  25).  Here  again,  the 
statutory  restriction  on  payments  from  the  Unem- 
ployment Trust  Fund  applies,  since  interest  on  the 
fund  becomes  part  of  it  (42  U.S.C.A.,  Sec.  1104(e)), 
land  cannot  be  withdrawn  except  to  pay  benefits  and 
refunds.  Here  also,  sovereign  immunity  from  pay- 
ment of  interest  applies,  as  we  have  pointed  out  in 
the  third  section  of  our  brief. 

The  liability  of  the  appellee  under  the  Alaska  Em- 
ployment Security  Act  is  a  liability  created  by 
statute,  and  the  statute  has  definitely  limited  the  ex- 
tent of  liability  to  payment  of  "benefits"  and  re- 
funds. The  limitation  of  liability  is  made  explicit  in 
'^ec.  1001,  Ch.  5,  ESLA  1955,  which  is  substantially 
I  re-enactment  of  Sec.  51-5-19,  ACLA  1949.  This  sec- 
I  tion,  which  is  also  set  out  in  appellants '  brief  at  page 
L5,  reads: 
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''Non-Liability  of  Territory.  Benefits  shall  be 
deemed  to  be  due  and  payable  under  this  Act 
only  to  the  extent  provided  in  this  Act  and  to  the 
extent  that  moneys  are  available  therefor  to  the 
credit  of  the  Unemployment  Fund,  and  the  lia- 
bility of  the  Territory  and  the  Commission  shall  j 
be  limited  accordingly."  (Emphasis  supplied.)      | 

We  have  searched  the  Act,  and  can  find  no  authority  ; 
for  payment  of  either  interest  or  attorney  fees. 

(b)  Payment  cannot  be  made  from  the  administrative  fund. 

Confusion  may  arise  from  appellants'  statement  at: 
page  21  of  their  brief  on  the  origin  of  the  administra- 
tive fund  of  the  Commission.  This  fund  is  made  up  of 
monies  granted  to  the  Commission  by  the  Federals 
Government  for  payment  of  expenses  deemed  by  the  fi 
Secretary  of  Labor  to  be  necessary  for  the  "  proper  i 
and  efficient  administration"  of  the  Territory's  unem-l 
ployment  compensation  law.  (Sec.  302  of  the  Social li 
Security  Act)  Thus,  payments  from  this  fund  arefi 
controlled  by  the  Secretary  of  Labor.  f. 

The  appellants  seek  attorney  fees  from  the  admin- 1 1 
istrative  fund  based  upon  two  sections  of  the  Alaska  i^ 
Emplojmaent  Security  Act.  Section  762  of  the  Actj-I 
(Appendix  C)  limits  the  amount  of  fees  that  may  bell 
charged  an  "individual  claiming  benefits"  to  anfi 
amount  that  the  Commission  or  the  court  approves  asj 
reasonable.  But  as  the  District  Court  recognized  in! ' 
its  opinion  of  March  14,  1957  (R.  29),  "the  Fidalgoli 
Island  Packing  Company  cannot  be  considered  as  a ;  i 
claimant  within  the  meaning  of  the  statute,  since  it  1 1 
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merely  sought  an  injunction  forbidding  the  enforce- 
ment of  amended  Regulation  10. ' '  The  same  is  true  of 
the  Intervenor,  who  also  merely  sought  an  injunction 
of  enforcement  of  the  regulation,  and  was  not  even  a 
seasonal  employee.  Even  if  Section  762  would  author- 
ize the  Court's  approving  an  amount  which  appel- 
lant's attorneys  could  charge  the  claimants  who 
benefit  from  this  case  for  attorney  fees  (and  it  does 
not  in  this  case),  the  section  says  nothing  about  charg- 
ing the  Territory  with  these  fees  or  about  the  Court's 
directly  charging  the  claimants  with  them  as  part  of 
its  judgment. 

Section  814  of  the  Act  (Appendix  D)  is  also  cited 
by  the  appellant.  This  section  is  applicable  to  judicial 
review,  and  subsequent  appeals,  of  administrative  de- 
terminations of  the  Commission.  In  other  words,  the 
purpose  of  this  section  is  to  allow  attorney  fees  in 
certain   specified   cases   where,    after   administrative 
'procedures  have  been  exhausted,  judicial  review  of 
the  administrative  determinations  is  sought.  The  sec- 
tion  begins,    "An   attorney   at   law    representing    a 
claimant  on  appeal  to  the  courts  shall  be  entitled  to 
ji  reasonable  counsel  fee  .  .  . "  "  Such  counsel  fees ' '  are 
^^eferred  to  later  in  the  section,  and  this  serves  to 
podify  the   reference   to   specific   appeals   in  which 
^ounsel  fees  will  be  paid.  Thus  the  reference  in  Sec- 
jion  814  to  appeals  from  judicial  decisions  or  from  a 
lecision  of  the  court  is  to  further  appellate  review 
'f  the  decision  of  the  initial  reviewing  court. 

To  understand  the  application  of  Section  814,  it  is 
Imost  imperative   that  its   position  in  the   Act  be 
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looked  to.  Section  814  is  set  forth  in  Article  VIII,. 
which  relates  to  administrative  determinations  under 
the  Act  and  the  judicial  review  of  such  determina- 
tions. One  can  fairly  conclude,  therefore,  that  Section  i 
814,  which  is  the  last  section  in  this  article,  was  in-  i 
tended  to  apply  to  the  judicial  review  of  decisions  j 
referred  to  in  the  immediately  preceding  sections  ofj 
the  article.  As  a  consequence,  this  section  does  not  i 
apply  to  the  instant  action,  which  is  an  action  for  anj 
injunction.  Neither  plaintiff  nor  intervenor  sought  a| 
review  of  an  administrative  decision  of  the  Commis-| 
sion,  so  neither  is  a  ''claimant"  within  the  scope  ofj 
Section  814.  Furthermore,  since  the  intervenor  wasl 
not  in  fact  a  "seasonal"  employee,  any  basis  she  mayj 
have  for  claiming  attorney  fees  under  Section  814  isf 
indeed  remote.  As  statutes  allowing  attorney  fees^ 
against  a  sovereign  are  statutes  in  derogation  of  the'i 
common  law,  they  must  be  strictly  construed.  (82^ 
C. J.S.,  Statutes,  Sec.  393,  p.  938 ;  Ransom  v.  Williams/ ; 
69  U.  S.  313;  Brown  v.  Berry,  3  U.  S.  365.)  Certainly/ 1 
under  this  rule,  such  a  statute  as  Section  814  should^ 
not  be  extended  to  allow  attorney  fees  in  a  type  of'; 
action  that  it  was  never  intended  to  cover.  M 

The  appellants  suggest  the  application  of  certain'" 
maxims  of  equity  to  this  case.  While  these  maxims  i 
are  convenient  to  quote,  they  are  sometimes  contradic-  i 
tory,  and  are  always  subject  to  the  principle  whicbj  | 
the  District  Court  recognizes  in  its  March  14  opinion; 
''Whenever  the  rights  of  the  parties  are  clearlj  i 
governed  by  rules  of  law,  courts  of  equity  will  follo^^  I 
such  legal  rules."  (R.  32)  This  principle  is  set  out  iii  1 
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Pomeroy's    Equity    Jurisprudence,    Fifth    Edition, 

Sec.  425: 

'^  Courts  of  equity  may  no  more  disregard  statu- 
tory and  constitutional  requirements  and  pro- 
visions than  can  courts  of  law.  They  are  bound 
by  positive  provisions  of  a  statute  equally  with 
courts  of  law  .  .  . 

'' Whenever  the  rights  of  the  parties  are  clearly 
governed  by  rules  of  law,  courts  of  equity  will 
follow  such  legal  rules." 

Appellants'  attorneys  assert  that  a  wrong  would  be 
allowed  to  exist  without  a  remedy  if  they  are  unable 
to  deduct  a  fee  from  benefit  amounts.  This  is  not  the 
case.  Any  cannery  employee  whose  application  for 
unemployment  benefits  had  been  denied  could  have 
followed  the  clearly-defined  procedure  for  appealing 
ithrough  administrative  channels  to  the  courts.  Had 
chis  procedure  been  followed,  presumably  attorney  fees 
,would  have  been  allowable  to  the  claimant  under  Sec- 
tion 814.  However,  that  question  is  not  before  the 
pourt,  since  no  administrative  remedy  was  sought  by 
jiny  claimant.  This  is  a  suit  for  injunction  brought  by 
m  employer  primarily  to  avoid  pajonent  of  increased 
ax.  The  intervenor,  since  not  a  seasonal  employee, 
ould  hardly  have  suffered  a  ^' wrong"  by  enforcement 
'f  Regulation  10. 

)  Payment  of  attorney  fees  and  interest  on  claims  would  raise 
serious  questions  of  compliance  with  Federal  lav/  and  would 
therefore  threaten  the  continuance  of  the  employment  se- 
curity program  in  Alaska, 

The  effect  of  Federal  law  is  of  vital  importance  in 
liis  case.  A  question  is  presented  as  to  whether  or  not. 
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if  attorney  fees  are  deducted  from  claim  amounts,  orj 
if  interest  is  paid  on  the  claims,  the  Alaska  unemploy- ; 
ment  compensation  law  can  be  certified  by  the  Secre- 
tary of  Labor  for  allowance  of  the  Federal  unem- 
ployment tax  credit  and  for  Federal  grants  for! 
administration.  The  relevant  Federal  requirements! 
are  set  forth  in  Section  3304(a)(4)  of  the  Internal^ 
Revenue  Code  of  1954  (Title  26,  U.S.C.A.)  and  42,' 
U.S.C.A.,  Sections  503(a)(1)  and  503(a)(5).  \ 

The  Federal  Unemployment  Tax  Act  (Int.  Rev.i 
Code  of  1954,  26  U.S.C.A.,  Sees.  3301,  et  seq.)  imposes! 
an  excise  tax  of  three  percent  of  the  first  $3,000  ofj 
wages  paid  by  employers  of  four  or  more  persons.  A] 
credit  against  this  tax  is  allowed  to  an  employer  toj 
the  extent  of  contributions  paid  by  him  into  a  Statej 
unemployment  fund,  under  an  unemployment  com-i 
pensation  law  of  a  state  certified  by  the  Secretary  of| 
Labor  under  Section  3304(a).  Section  3304(a)  of  the! 
Code  directs  the  Secretary  of  Labor  to  approve  a| 
state  unemployment  compensation  law  if  he  finds  thati 
such  law  contains  certain  enumerated  provisionsii^ 
Under  Section  3304(c)  of  the  Internal  Revenue  Codeii 
the  Secretary  of  Labor  is  required  on  December  31  oh 
each  taxable  year  to  certify  to  the  Secretary  of  th€(!; 
Treasury  each  state  which  he  finds  has  amended  iW 
law  so  that  it  no  longer  contains  the  provisions  re-js 
quired  by  Section  3304(a)  of  the  Code,  or  has,  with  I 
respect  to  such  taxable  year,  failed  to  comply  sub-i  i 
stantially  with  such  provisions.  A  finding  by  theji 
Secretary  of  Labor  that  the  state  has  failed  to  complji ' 
substantially  with  any  of  such  provisions,  will  resullj  \ 


29 


in  a  non-certification  of  the  state  and  a  consequent 
disallowance  to  the  employers  within  such  state  of  any 
credit  for  the  three  percent  Federal  unemployment 
tax. 

A  certification  by  the  Secretary  of  Labor  is  likewise 
necessary  for  states  to  receive  grants  for  administra- 
tion of  their  unemployment  insurance  laws.  Under 
42  U.S.C.A.,  Sec.  502(a),  the  Secretary  of  Labor  is 
required  to  certify  to  the  Secretary  of  the  Treasury 
for  pajmient  to  each  state,  such  amounts  as  he  con- 
siders necessary  for  the  proper  and  efficient  admin- 
istration of  its  unemployment  compensation  law.  No 
certification  for  Federal  grants  may  be  made  to  any 
5tate,  however,  unless  the  Secretary  of  Labor  finds 
:hat  the  law  of  such  state  contains  the  provisions 
^numerated  in  42   U.S.C.A.,   Sec.   503(a).   Moreover 
\he  Secretary  shall  not  certify  any  state  if  he  finds 
ihat  there  has  been  a  failure  by  such  state  to  comply 
substantially  with  any  of  the  provisions  set  forth  in 
||2  U.S.C.A.,  Sec.  503(a).  A  finding  either  that  the 
aw  of  the  state,  as  construed  by  the  court,  does  not 
jontain  the   required  provisions,   or  that  there  has 
*een  a  substantial  failure  to  comply  with  any  such 
provision,  will  result  in  this  Territory's  not  receiving 
(rants  for  administration  of  its  emplojrment  security 
irogram. 

Two  basic  Federal  requirements  are  here  involved. 

jAppendix  E)  The  first,  as  set  forth  in  42  U.S.C.A., 

ec.  503(a)(1),  requires  the  law  of  the  state  to  in- 

ude  a  provision  for  such  methods  of  administration 

3  are  found  by  the  Secretary  of  Labor  to  be  reason- 
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ably  calculated  'Ho  insure  full  payment  of  unemploy- 
ment compensation  when  due."  (Emphasis  supplied.)! 
The  second,  which  is  set  forth  both  in  42  U.S.C.A..| 
Sec.  503(a)(5)  and  Sec.  3304(a)(4)  of  the  Internalj 
Revenue  Code  (Title  26,  U.S.C.A.),  requires  in  sub-i 
stance  that  all  monies  Avithdraw  from  the  unemploy-j 
ment  fund  of  the  state  be  used,  with  certain  exceptions  I 
not  pertinent  here,  in  the  ''payment  of  unemployi 
ment  compensation."  I 

Although  these  required  provisions  have  beer'j 
substantially  adopted  in  the  Alaska  Employmem'i 
Security  Act,  the  question  of  whether  that  Act,  a&i 
construed  by  the  Territorial  authorities  and  the  I 
courts,  meets  the  Federal  requirements  is  for  the! 
determination  of  the  Secretary  of  Labor.  It  is  thej 
position  of  the  Bureau  of  Employment  Security  oil 
the  United  States  Department  of  Labor^  that  a  con^ij 
struction  of  the  Territorial  law  permitting  the  deduc-li 
tion  of  attorney  fees  from  payments  to  claimants  foif 
unemployment  compensation  violates  both  of  thd 
above  requirements  of  the  Federal  law,  and  thai 
payment  of  interest  on  claims  would  violate  the  pro-l 
visions  of  Section  3304(a)(4)  of  the  Internal  Revj 
enue  Code.  f 

"Compensation"  is  defined  in  Section  3306(h)  oi 
the  Internal  Revenue  Code  as  ''cash  benefits  payable 
to  individuals  with  respect  to  their  unemployment": 
(Emphasis  supplied.)  The  Alaska  law,  if  construec 

if  I 


^So  stated  in  memorandum  of  law  received  from  Regional  At| 
torney  for  Dept.  of  Labor,  February  18,  1957. 
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to  allow  a  deduction  from  benefit  amounts  for  at- 
torney fees,  would  not  pro^dde  for  methods  of  ad- 
ministration to  insure  full  payment  of  cash  benefits 
for  unemployment.  Further,  an  award  for  attorney 
fees  is  not  "cash  benefits"  payable  to  claimants  for 
their  unemployment,  and  thus,  monies  may  not  be 
withdrawn  from  the  unemployment  found  for  this 
purpose.  Likewise,  since  ''cash  benefits"  are  a  definite 
statutory  amount  without  provision  for  interest, 
monies  may  not  be  withdrawn  from  the  unemploy- 
ment fund  for  payment  of  interest,  and  if  the  Alaska 
aw  were  construed  to  provide  for  such  a  withdrawal 
^or  payment  of  interest,  it  would  provide  for  with- 
Irawal  for  a  purpose  other  than  for  the  payment  of 
['unemployment  compensation". 

I  Payment  of  attorney  fees  and  interest  is  clearly 
(lot  payment  of  unemployment  compensation,  as  de- 
iined  in  either  the  Federal  or  Territorial  statute. 
Jnder  Section  3304(a)(4)  of  the  Internal  Revenue 
^ode  of  1954,  and  under  42  U.S.C.A.,  Sec.  503(a)(5), 
lonies  withdrawn  from  the  unemployment  trust  fund 
iiay  be  used  only  for  the  payment  of  unemployment 
pmpensation.  The  law  as  construed  by  the  appellants 
fould  not  meet  such  requirements.  Accordingly,  as  we 
rere  advised  at  the  time  we  argued  this  matter  to 
le  District  Court,  if  attorney  fees  or  interest  are 
iranted  in  this  case,  the  Bureau  of  Employment 
lecurity  of  the  United  States  Department  of  Labor 
:  prepared  to  recommend  to  the  Secretary  of  Labor, 
:)r  his  consideration  under  the  procedures  provided 
tierefore,  the  question  of  whether  the  Territory  of 
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Alaska,  as  a  result  of  the  order  of  this  Court,  has' 
failed  to  meet  the  Federal  requirements. 

One  further  look  at  Federal  law  is  important.  The! 
administrative  fund  of  the  Commission,  from  which  | 
appellants  seek  attorney  fees  as  an  alternative  toi 
their  allowance  under  the  "salvage"  theory,  is  made! 
up  of  "such  amounts  as  the  Secretary  of  Labor  de-: 
termines  to  be  necessary  for  the  proper  and  efficient! 
administration"  of  the  Territory's  unemployment ' 
compensation  law  (42  U.S.C.A.,  Sec.  502(a)).  The! 
Bureau  of  EmplojTuent  Security  has  advised  us^  thati 
it  does  not  deem  the  payment  of  attorney  fees  in  this| 
case  to  be  necessary  for  the  "proper  and  efficient  ad-lj 
ministration"  of  the  Territory's  unemployment  com-;j 
pensation  law.  ji 


CONCLUSION.  ,  I 

For  the  reasons  set  out  in  this  brief,  the  appellee;  | 
submits  that  neither  interest  nor  attorney  fees  can; 
be  allowed  the  appellants.  Because  of  the  Federal] 
requirements  for  offset  against  the  Federal  Unenni: 
ployment  Tax,  the  issues  are  of  far-reaching  impor*^i 
tance  to  the  Territory  of  Alaska.  Allowance  of  thesei 
charges  would  jeopardize  the  tax  offset  and  therefore;! 
would  jeopardize  the  continuance  of  the  employmeni:| 
security  program  in  Alaska. 

The  District  Court  gave  the  issues  of  this  appea 
extremely  careful  consideration  on  original  hearing 


!  I 


^Telegram  from  Regional  Director,  quoting  Solicitor's  Office 
received  December  27,  1956.  ! 
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and  rehearing.  We  urge  that  this  Court  carefully 
review  the  opinions  of  the  District  Court  filed  Janu- 
ary 21  and  March  14,  1957  (R.  11-18;  28-33).  The 
District  Court's  ultimate  conclusions  on  these  issues 
are  correct. 

Dated,  Juneau,  Alaska, 
May  31,  1957. 

Respectfully  submitted, 

J.  Gerald  Williams, 

Attorney  General  of  Alaska, 

DicKERsoN  Regan, 

Attorneys  for  Appellee. 


(Appendices  "A",  "B",  "C",  "D"  and  "E"  Follow.) 
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APPENDIX  "A" 
AFFIDAVIT 

UNITED  STATES  OP  AMERICA  ) 

:  SB, 
TERRITORY  OP  ALASKA      ) 

JAMES  B,  CAULEY,  having  first  been  duly  sworn  on  oath  depose 

1 
and  says:  ' 

That  he  is  and  has  been  continually  for  the  past  several  yea 
the  Fiscal  and  Personnel  Officer  of  the  Alaska  Employment  Security 
Commission^  and  that  he  has  custody  of  the  fiscal  and  personnel  record 
of  said  Commission; 

That  Ae  B.  Phillips  resigned  his  position  as  Executive  Direc 
of  said  Commission  and  severed  all  connection  with  said  Commission  eff 
tive  with  the  close  of  business  April  15,  1955; 

That  Arthur  A.  Hedges  assumed  the  office  of  Acting  Executive 
Director  of  said  Commission  effective  April  16,  1955,  and  held  this 
position  until  January  21,  1956;  thereafter  Dickerson  Regan  held  the 
office  of  Director  from  February  23,  1956,  until  June  18,  1956}  his 
successor  in  office  and  the  present  holder  of  the  office  of  Director  j 
is  M.  E.  Weir. 


James  B*  Cauley     /7 
Subscribed  and  sworn  to  before  me  xhis  ,  ?/   day  of 
1957. 


Dickerson  Regan 


(seal)  Notary  Public  for  Alaska 

Ky  commission  expires  9/16/57 


» ll 


^1 


Appendix  "B" 


FEDERAL  RULES  OF  CIVIL  PROCEDURE,  RULE  25  (d). 

^^Public  Officers:  Death  or  Separation  from  office. 
tVhen  an  officer  of  the  United  States,  or  of  the  Dis- 
rict  of  Columbia,  the  Canal  Zone,  a  territory,  an  in- 
ular  possession,  a  state,  county,  city,  or  other  govern- 
aental  agency,  is  a  party  to  an  action  and  during  its 
>endency  dies,  resigns,  or  otherwise  ceases  to  hold 
ffice,  the  action  may  be  continued  and  maintained  by 
r  against  his  successor,  if  within  6  months  after  the 
accessor  takes  office  it  is  satisfactorily  shown  to  the 
Durt  that  there  is  a  substantial  need  for  so  continu- 
ig  and  maintaining  it.  Substitution  pursuant  to  this 
lie  may  be  made  when  it  is  shown  by  supplemental 
{leading  that  the  successor  of  an  officer  adopts  or 
ontinues  or  threatens  to  adopt  or  continue  the  action 
('  his  predecessor  in  enforcing  a  law  averred  to  be  in 
\olation  of  the  Constitution  of  the  United  States, 
^^fore  a  substitution  is  made,  the  party  or  officer  to 
}\  affected,  unless  expressly  assenting  thereto,  shall  be 
gven  reasonable  notice  of  the  application  therefor 
^id  accorded  an  opportunity  to  object.  As  amended 
Jl3c.  29,  1948,  Eff.  Oct.  20,  1949. 


Appendix  "C" 

SECTION  762,  CHAPTER  5,  EXTRAORDINARY 
SESSION  LAWS  OF  ALASKA, 

Limitation  of  Fees':  No  individual  claiming  benefit 
shall  be  charged  fees  of  any  kind  in  any  proceediniilf 
under  this  Act  by  the  Commission  or  its  represents 
tives,  or  by  any  court  or  any  officer  thereof.  Any  ii 
dividual  claiming  benefits  in  any  proceeding  befoi 
the  Commission  or  its  representatives  or  a  court  ma 
be  represented  by  counsel  or  other  duly  authorize 
agent ;  but  no  such  counsel  or  agent  shall  either  charg 
or  receive  for  such  services  more  than  an  amount  aj 
proved  by  the  Commission  or  the  Court.  Any  perso 
who  violates  any  provision  of  this  section  shall,  upo 
conviction  thereof,  for  each  offense,  be  fined  not  moi] 
than  $500.00,  or  imprisoned  for  not  more  than  si 
months,  or  both. 


# 


Appendix  "D" 

SECTION  814,  CHAPTER  5,  EXTRAORDINARY 
SESSION  LAWS  OF  ALASEJl. 

Fees  of  Attorneys  for  Claimants  on  Appeals  to 
{Courts.  An  attorney  at  law  representing  a  claimant 
n  appeal  to  the  courts  shall  be  entitled  to  reasonable 
lounsel  fees  as  fixed  by  the  court  not  to  exceed  $300' 
Ind  necessary  court  costs  and  printing  disbursements 
tot  exceeding  $150.  In  difficult  cases  the  court  to 
jhich  the  appeal  was  taken  may,  upon  application  of 
'»-)unsel  for  the  claimant,  increase  such  fees,  court 
osts,  or  disbursements  to  an  amount  which  the  court 
(*3ems  reasonable.  Such  counsel  fees,  costs,  and  dis- 
lirsements  shall  be  paid  by  the  commission  out  of 
^iiployment  security  administration  funds  in  each  of 
te  following  cases:  (a)  any  court  appeal  from  an 
slministrative  or  judicial  decision  favorable  in  whole 
c  in  part  to  the  claimant,  (b)  any  court  appeal  by 
^claimant  from  a  commission  decision  which  re- 
■\^rses  a  tribunal  decision  in  his  favor,  (c)  any  court 
appeal  as  a  result  of  which  the  claimant  is  awarded 
bnefits,  or  (d)  any  court  appeal  by  a  claimant  from  a 
(^jCision  by  a  tribunal,  commission,  or  court  which  was 
rit  imanimous. 


Appendix  "E"  | 

^— — —  I 

The  two  requirements  are  as  follows : 

Social  Security  Act,  Sec.  303   (a)    (42  USCA,  Se. 

503  (a)):    "The  Secretary  of  Labor  shall  make  n 

certification  for  payment  to  any  State  unless  he  find 

that  the  law  of  such  State,  approved  by  him  under  th 

Federal  Unemployment  Tax  Act,  includes  provisioi 

for—  '! 

I 
(1)     Such  methods  of  administration  (incluci 

ing  after  January  1,  1940,  methods  relating  to  tt, 

establishment  and  maintenance  of  personal  stand 

ards  on  a  merit  basis,  except  that  the  Secretary  ( 

Labor  shall  exercise  no  authority  with  respect  i 

the  selection,  tenure  of  office,  and  compensatio 

of  any  individual  employed  in  accordance  wil 

such  methods)  as  are  found  by  the  Secretary  ( 

Labor  to  be  reasonably  calculated  to  insure  fu' 

payment   of  unemployment   compensation   whe:J? 

due ;  and 

(5)     Expenditure  of  all  money  withdrawn  f 
an  unemployment  fund  of  such  State,  in  the  pa' 
ment  of  unemployment  compensation,  exclusive  <  ' 
expenses  of  administration,  and  for  refunds  < 
sums  erroneously  paid  into  such  fund  and  refuiK  i 
paid  in  accordance  with  the  provisions  of  sectic  j . 
1606(b)  :  Provided,  That  an  amount  equal  to  ti  •< 
amount  of  employee  payments  into  the  unemplo  i  j 
ment  fund  of  a  State  may  be  used  in  the  payme    i 
of  cash  benefits  to  individuals  with  respect  to  the    : 
disability,  exclusive  of  expenses  of  administr    i 


tion:  Provided  further,  That  the  amounts  speci- 
fied by  section  1103(c)(2)  of  this  title  may,  sub- 
ject to  the  conditions  prescribed  in  such  section, 
be  used  for  expenses  incurred  by  the  State  for 
administration  of  its  unemployment  compensa- 
tion law  and  public  employment  offices 


*  *  *  ?> 


aternal  Revenue  Code,  Sec.  3304  (a)  (4)  (Title  26, 
SCA):  ''*  *  *  all  money  withdrawn  from  the  un- 
(nployment  fund  of  the  state  shall  be  used  solely  in 
te  payment  of  unemployment  compensation,  exclusive 
c  expenses  of  administration,  and  for  refunds  of 
films  erroneously  paid  into  such  fund  and  refunds 
pid  in  accordance  with  the  provisions  of  section 
305  (b)  ;  except  that— 

(A)  an  amount  equal  to  the  amount  of  employ- 
ment payments  into  the  unemployment  fund  of  a 
State  may  be  used  in  the  payment  of  cash  benefits 
to  individuals  with  respect  to  their  disability,  ex- 
clusive of  expenses  of  administration;  and 

(B)  the  amounts  specified  by  section  903  (c) 
(2)  of  the  Social  Security  Act  may,  subject  to  the 
conditions  prescribed  in  such  section,  be  used  for 
expenses  incurred  by  the  State  for  administration 
of  its  unemployment  compensation  law  and  public 
employment  offices ;  *  * 


*  )> 
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No.  15,510 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


FiDALGo  Island  Packing  Company,  a  Cor- 
poration, and  Clara  Wilson,  Intervenor, 

Appellants, 

vs. 

A.  B.  Phillips,  Executive  Director,  Em- 
ployment Security  Commission  of  Alaska, 

Appellee. 


Appeal  from  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One. 

REPLY  BRIEF  OF  APPELLANTS. 


I. 

SUBSTITUTION  OF  PARTY  DEFENDANT. 

This  is  not  properly  before  this  Court.  There  was  no 
toss  appeal.  It  is  foreclosed  by  the  mandate.  The 
Question  was  raised  for  the  first  time  in  the  District 
3ourt  on  the  rehearing  on  the  application  for  rein- 
i?tatement  of  the  judgment  on  the  mandate  with  modi- 
ications.  The  only  references  to  it  in  the  record  are 


defendant's  motion  of  February  28,  1957  (R.  27)  and 
the  court's  order  of  denial  (R.  32-3). 

Furthermore,  the  judgment  and  decree  in  this  case 
are  binding  on  A.  B.  Phillips,  ^^ present  Director  of  the 
Employment  Security  Commission  of  Alaska,  and  his 
agents,  officers,  employees,  and  his  and  their  successors' 
in  office''  (R.  66,  Case  No.  14505;  emphasis  ours)  and 
Rule  65(d)  F.R.C.P.  makes  the  injunction  binding^ 
not  only  on  the  parties  to  the  suit,  but  upon  "their 
officers,  agents,  servants,  employees  and  attorneys  and 
those  persons  in  active  concert  or  participation  with 
them  who  receive  actual  notice  of  the  order  by  personal 
service  or  otherwise." 

The  Commission  and  whoever  may  have  been  the 
executive  director  from  time  to  time  have  recognizee^ 
this  by  continuing  the  litigation  by  their  appeals  anc 
contesting  every  step. 

The  action  is  not  a  personal  one,  but  was  broughii 
against,  one,  McLaughlin  as  "Executive  Director,  Em 
ployment  Security  Commission  of  Alaska."  It  did  no- 
abate  every  time  the  name  and  person  of  that  directoi 
changed  for  the  judgment  is  binding  on  all.  (See  RuL 
65(d),  F.R.C.P.  and  R.  p.  66,  Cause  No.  14505.) 

The  real  party  defendant  has  always  been  the  same 

As  was  said  in  the  decision  of  the  U.S.  Court  o 

Appeals  for  the  8th  Circuit,  in  Fleming  v.  Goodwit 

(165  Fed.  2d  334,  at  338)  :  ^ 

"To  hold  that  the  action  abated  upon  the  resigna 

tion  of  Chester  Bowles  as  Price  Administrate 

and  was  no  longer  maintainable  because  of  th 

noncompliance  by  his  successor  with  Rule  25(d); 


Ip 


would,  in  our  opinion,  be  to  glorify  form  over 
substance." 


II. 

ORIGINAL  JUDGMENT  ON  MANDATE 
OF  AUGUST  13,  1956. 

The  fact  that  the  original  judgment  on  the  mandate 
of  August  13,  1956,  makes  no  mention  of  interest  or 
attorneys'  fees  is  immaterial.  Appellee's  contention 
that  this  foreclosed  the  plaintiff  and  intervenor  runs 
counter  to  the  two  decisions  of  the  U.S.  Supreme 
Court  in  Ticonic  National  Bank  v.  Sprague  (303  U.S. 
406),  and  Sprague  v.  Ticonic  National  Bank,  307  U.S. 
161. 


i    When  this  Court's  mandate  was  entered  on  July  3, 

i956,  the  District  Court  bench  was  vacant  at  Juneau. 

After   the   mandate   was   received,   the   attorney   for 

appellee  stated  that  he  did  not  intend  to  apply  for 

certiorari  but  requested  that  no  judgment  be  entered 

mtil  his  associate  should  arrive  in  Juneau  from  the 

?ast.  When  he  arrived  he  announced  that  he  would 

ipply  for  certiorari.  Appellants  felt  that  the  matter 

)f  attorneys'  fees  could  be  better  determined  following 

;he  final  disposition  of  the  case  as  was  done  in  the 

•Sprague  case.  Aside  from  that,  however,  Rule  60(b) -6 

lanctions  the  procedure  we  followed.  We  quote  from 

Sprague  v.  Ticonic  National  Bank,  307  U.S.  161  at 

68: 

"Certainly  the  claim  for  'as  between  solicitor  and 
client'  costs  was  not  directly  in  issue  in  the  orig- 
inal proceedings  by  Sprague.  It  was  neither  before 


the  Circuit  Court  of  Appeals  nor  before  this 
court.  Its  disposition,  therefore,  by  the  mandate 
of  either  court  could  be  implied  only  if  a  claim 
for  such  costs  was  necessarily  implied  in  the  claim 
in  the  original  suit,  and  its  failure  to  ask  for  such 
costs  an  implied  waiver.  These  implications  are 
repelled  hy  the  basis  on  which  such  costs  are 
granted.  They  are  not  of  a  routine  character  like 
ordinary  taxable  costs;  they  are  contingent  upon 
the  exigencies  of  equitable  litigation,  the  final  dis- 
position of  which  in  its  entire  process  including 
appeal,  place  such  a  claim  in  much  better  perspec- 
tive than  it  would  have  at  an  earlier  stage/' 
(Emphasis  supplied.)  I 

And  again  at  page  168 : 

''While  a  mandate  is  controlling  as  to  matters 
within  its  compass,  on  the  remand  a  lower  Court 
is  free  as  to  other  issues.  ..." 

At  page  169:  | 

"The  whole  proceeding  is  a  collateral  one  hav- 
ing a  distinct  and  independent  character." 

Therefore  we  feel  that  appellants  here  were  free  to^ 
await  the  final  disposition  of  this  case  by  the  Supreme 
Court  and  then  to  ask  for  interest  and  attorneys'  fees 
in  the  same  suit  either  under  Rule  60(b)  or  on  the 
authority  of  the  Sprague  cases.  | 

It  is  true  as  appellee  says  that  we  did  not  ask  foi 
interest  in  the  original  suit.  We  did  ask  for  costs  and 
attorneys'  fees,  but  did  not  specify  there  that  w( 
claimed  attorneys'  fees  and  expenses  ''as  between  so- 
licitor and  client."  The  trial  Court  did  not,  at  the  tinwi 


I 


the  decree  was  entered  on  May  12,  as  counsel  says, 
deny  costs  and  attorneys'  fees.  The  Court  at  that  time 
did  not  have  the  matter  before  it.  No  cost  bill  was 
filed.  Our  total  taxable  costs  at  that  time  were  only 
$15.00,  and  we  could  not  estimate  an  attorney's  fee, 
or  the  amount  of  expense  that  would  be  involved,  until 
the  conclusion  of  the  litigation.  There  was  never  any 
waiver  in  the  whole  proceedings. 

It  does  not  appear  in  the  first  case  of  Ticonic  Na- 
tional Bank  v.  Sprague  (303  U.S.  406)  whether  plain- 
tiff had  asked  for  interest  in  her  complaint.  It  does 
not  appear  in  the  decisions  of  the  lower  Courts  in  that 
case,  namely,  14  Fed.  Supp.  900  and  87  Fed.  2d  365 
and  90  Fed.  2d  641.  Whether  she  did  or  did  not  would 
not  seem  to  us  to  prevent  its  allowance  by  a  court  of 
squity. 

Furthermore,  as  pointed  out  in  our  opening  brief 
it  page  11,  the  Commission  received  interest  on  the 
mpounded  funds,  and  those  funds  to  the  amount  of 
15509,000  belonged  to  claimants.  It  would  seem  that  a 
3^ederal  Court  of  Equity  would  have  the  same  power, 
)n  the  final  disposition  of  the  case,  to  allow  interest, 
IS  it  had  to  allow  attorneys'  fees. 


III. 


APPLICABILITY  OF  SEC.  763,  CH.  5, 
EX.  SESSION  LAWS,  1955. 

Counsel  for  appellee  in  Sec.  IV-l-a  of  their  brief 
tress  the  language  of  Sec.  763,  Ch.  5  Ex.  Session 
^aws,  1955,  and  contend  in  effect  that  its  provisions 


forbid  the  application  of  the  ''salvage  doctrine"  in 
this  case.  In  addition  to  what  we  have  said  in  our 
opening  brief,  we  respectfully  submit  the  following : 

Even  if  Sec.  763  does  prohibit  assignment  of  claims 
for  debts,  and  the  allowance  of  attorneys'  fees  and 
expenses  under  the  salvage  doctrine  is  considered  as- 
signment of  a  debt  and  within  the  prohibition,  that 
would  not  affect  the  power  of  a  Court  of  Equity  to 
allow  the  fee  as  between  attorney  and  client,  or  plain- 
tiff and  claimants;  and  the  statute,  so  far  as  it  may 
attempt  any  such  interference,  is  void. 

As  argued  in  our  opening  brief,  we  do  not  think  Sec* 

763  is  susceptible  to  appellee's  interpretation;  but  foi 

the  sake  of  argument,  let  us  assume  it  is,  then  it  is  in 

contravention  of  that  pro^dsion  of  Sec.  3  of  the  Alaska 

Organic  Act  (ACL A  1949,  37  Stat  512),  which  reads: 

"And  the  legislature  shall  pass  no  law  depriving 

the  judges  and  officers  of  the  district  court  of  any 

authority,  jurisdiction  or  function  exercised  by 

like  judges  or  officers  of  district  courts  of  the 

United  States."  . 


I 


The  Supreme  Court  of  the  United  States  held 
U.S.  V.  Wigger  (235  U.S.  276,  59  Law.  Ed.  226)  that 
laws  affecting  the  jurisdiction  of  the  Courts  of  Alaska 
come  within  the  category  of  laws  which  can  b( 
amended  or  repealed  only  by  Congress  and  not  by  th( 
legislature  of  Alaska.  j 

Equity  suits  in  Federal  Courts  are  regulated  exclu 
sively  by  Federal  law  and  decisions  and  are  no 
affected  by  State  statutes. 


It  was  held  by  the  Supreme  Court  in  U.S.  ex  rel. 
Louisiana  v.  Boarman  (244  U.S.  397,  at  403)  : 

' '  This  claim  cannot  be  seriously  entertained  in  the 
face  of  the  long  time  perfectly  settled  law  that 
equity  suits  in  Federal  Court  and  the  Appellate 
procedure  in  them  are  regulated  exclusively  by 
Federal  Statutes  and  decisions,  unaffected  by 
statutes  of  the  States.  Textbook  citations  will 
sujffice:  Street  Fed.  Eq.  Pro.  Sees.  97  and  98; 
Simkins  Fed.  Eq.  Suit.  Ch.  1." 

And  again  in  Pusey,  Jones  Co.  v.  Hanssen  (261  U.S. 
t91  at  497)  : 

''That  a  remedial  right  to  proceed  in  a  Federal 
Court  sitting  in  equity  cannot  be  enlarged  by  State 
Statute  is  likewise  clear.  (Citing  cases.)  Nor  can 
it  be  so  narrowed." 

We  find  the  following  in  Guffij  v.  Smith  (237  U.S. 
01,  114)  : 

*'By  the  legislation  of  Congress  and  repeated  deci- 
sions of  this  court  it  has  long  been  settled  that  the 
remedies  afforded  and  modes  of  proceeding  pur- 
sued in  the  Federal  Courts,  sitting  as  courts  of 
equity,  are  not  determined  by  local  laws  or  rules 
of  decision,  but  by  general  principles,  rules  and 
usages  of  equity  having  uniform  operation  on 
those  courts  wherever  sitting.  (Citing  cases.)  As 
was  said  in  the  first  of  these  cases:  'Wherever  a 
case  in  equity  may  arise  and  be  determined  under 
the  judicial  power  of  the  United  States,  the  same 
principles  of  equity  must  be  applied  to  it,  and  it 

is  for  the  Courts  of  the  United  States,  and  for 
1 
^'      this  Court,  in  the  last  resort,  to  decide  what  those 

principles  are,  and  to  apply  such  of  them  to  each 
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particular  case,  as  they  may  find  justly  appli- 
cable.' " 


IV. 
CONCLUSION. 

In  the  concluding  pages  of  their  brief,  counsel  arguei 
in  effect  that  if  attorneys'  fees  are  allowed  to  be  paid 
as  ordered  by  Judge  Kelly  in  his  opinion  of  January* 
21,  1957,  and  deducted  from  the  claims  of  the  benefi- 
ciaries of  this  litigation,  the  Secretary  of  Labor  mayj 
not  agree  with  the  Court  and  therefore  may  declare 
the  Alaska  Act  to  be  out  of  conformity  with  the  Fed-1 
eral  Act.  Such  an  argument  was  made  before  Judge 
Kelly  on  the  petition  for  rehearing. 

This  argument  seems  to  us  to  be  entirely  out  of  place 
in  any  Court.  Aside  from  that,  the  argument  is  absurd. 
One  can  hardly  imagine  the  Secretary  setting  himselfl 
up  as  a  court  of  last  resort  and  assuming  to  hold  a 
whip  hand  over  the  District  Court  and  this  Court. 

If  there  is  anything  wrong  with  the  statute  of 
Alaska,  that  is  for  the  consideration  of  the  legislature 

Dated,  June  19,  1957. 

Respectfully  submitted, 
Faulkner,  Banfield  &  Boochever 
John  H.  Dimond, 
H.  L.  Faulkner, 
By  H.  L.  Faulkner, 

Attorneys  for  Appellants. 
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[n  the  United  States  District  Court,  Eastern  Dis- 
trict of  Washington,  Northern  Division 

Civil  Action  No.  1308 

rHE  MACCABEES,   a  fraternal  benefit  society, 

Plaintiff, 

vs. 

MARY  P.  WEYEN,  individually,  and  as  guardian 

of  Daryl  Weyen  and  Carolyn  Weyen,  Minors; 

RALPH  B.  DEFEND ACH  as  Trustee;  E.  J. 

STANPILL  as  Trustee  and  E.  J.  STANFILL 
I      as  Executor  of  the  Estate  of  Robert  Francis 

Weyen,  Deceased,  Defendants. 

STIPULATION 

The  parties  defendant  in  this  cause,  being  repre- 
3ented  by  respective  counsel,  R.  Max  Etter  and  S. 
Dean  Arnold,  do  hereby  stipulate  as  follows: 
j  Whereas,  there  has  heretofore  been  filed  in  this 
;ause  a  Motion  for  Summary  Judgment  by  defend- 
mt,  Rali^h  B.  Defenbach,  based  upon  the  opinion 
)f  the  United  States  District  Court  in  the  case  of 
5un  Life  Assurance  Company  v.  Weyen,  et  al..  No. 
-309  of  the  records  of  the  Clerk  of  the  United 
Hates  District  Court;  and 

fji  Whereas,  it  appears  that  the  case  of  Sun  Life 
Assurance  Company  v.  Weyen,  heretofore  men- 
foned,  is  now  on  appeal  and  is  being  appealed  to 
he  Court  of  Appeals  for  the  Ninth  Circuit;  and 

Whereas,  it  appears  that  the  disposition  of  said 
ppeal  by  the  Court  of  Appeals  for  the  Ninth  Cir- 
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cuit  will  be  dispositive  of  the  issues  in  the  present 
cause ; 

It   is,   therefore,   hereby   stipulated   between   R. 
Max  Etter  and  S.  Dean  Arnold,  as  follows : 

I. 

Plaintiff,  The  Maccabees,  in  the  above-entitled; 
cause,  shall  be  under  no  further  obligation  to  par- 
ticipate in  said  matter  [1]*  and  cause,  and  counsel 
for  said  The  Maccabees,  to-wit.  Graves,  Kizer,' 
Greenough  &  Gaiser,  shall  be  entitled  to  attorneys^ 
fees  and  costs  in  the  sum  of  $265.78  to  be  dis 
bursed  by  the  Clerk  of  the  Court. 

II. 

The  decision  or  order  of  the  Court  on  defendani 
Defenbach's  Motion  for  Summary  Judgment  shall 
be  withheld  pending  decision  by  the  Court  of  Ap 
peals  for  the  Ninth  Circuit,  in  the  case  of  Sur 
Life  Assurance  Company  v.  Weyen,  after  whid 
the  Court  shall  rule  on  said  Motion  for  Summary 
Judgment,  and  the  disposition  of  funds  involvec 
in  the  instant  cause. 

III. 

Honorable  Stanley  D.  Taylor,  Clerk  of  the  Unite( 
States  District  Court,  in  his  personal  capacity,  an( 
acting  for  all  of  the  parties,  may  receive  from  th 
Clerk  of  the  Court,  the  sum  of  $5,731.49,  bein/ 
the  total  amount  deposited  in  this  said  action  b; 
plaintiff,  and  the  said  Stanley  D.  Taylor  shall  b 
authorized,  and  is  so  authorized  by  this  stipulatio 
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*  Page  numbers  appearing  at  foot  of  page  of  original  Trai  i 
script  of  Record.  \ti{ 
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to  deposit  the  same  with  the  Fidelity  Savings  & 
Loan  Association  of  Spokane,  Washington,  until 
such  time  that  said  money  may  be  disbursed  upon 
order  of  this  Court. 

Dated  this  16th  day  of  April,  1956. 

/s/  R.  MAX  ETTER, 
/s/  PAUL  C.  KEETOlSr, 

Attorneys  for  Ralph  B.  Defenbach. 
/s/  S.  DEAN  ARNOLD. 

Approved  May  2,  1956. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge.  [2] 

[Endorsed] :  Filed  April  27,  1956. 


[Title  of  District  Court  and  Cause  No.  1308.] 

I  ORDER 

I    It  appearing  that  defendants  in  the  above  en- 
'titled  cause  have  entered  into  a  stipulation  in  re- 
spect to  disposition  of  the  above  entitled  cause,  it  is 
Ordered  that  the  Clerk  of  this  Court  disburse 
'and  pay  to   counsel  for  plaintiff,   Graves,   Kizer, 
Greenough  &  Gaiser,  the  sum  of  $265.78,  as  and  for 
treasonable  fee  and  costs  of  plaintiff  in  the  above 
'entitled  action,  and  said  amount  shall  be  withdrawn 
from  funds  deposited  in  this  cause  by  said  plain- 
tiff, and  the  Clerk  is  authorized  to  draw  a  check 
in  favor  of  said  counsel,  and  counsel  are  further 
dismissed  and  excused  from  any  participation  in 
said  cause ; 
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And  It  Is  Further  Ordered  that  the  stipulation 
on  file  be  approved  in  accord  with  its  terms. 

Dated  this  2nd  day  of  May,  1956. 

/s/  SAM  M.  DRIVER, 

Judge  of  the  U.  S.  District  Court. 

Approved : 

/s/  S.  DEAN  ARNOLD. 
/s/  R.  MAX  ETTER.  [3] 

[Endorsed] :  Filed  May  2,  1956.  ^ 


In  the  United  States  District  Court,  Eastern  Dis- I 
trict  of  Washington,  Northern  Division 

Civil  No.  1309 

SUN  LIFE  ASSURANCE  COMPANY  OF  CAN- 
ADA, a  corporation,  Plaintiff, 

vs. 
MARY  P.  WE  YEN,  individually  and  as  guardian 
of  Daryl  Weyen  and  Carolyn  Weyen,  minors,! 
ELFRIEDA    MAY,    RALPH    D.    DEFEN- 
BACH,  as  Trustee,  E.  J.  STANFILL,  as  Trus- 
tee and  E.  J.  STANFILL,  as  Executor  of  thej 
Estate  of  Robert  Francis  Weyen,  Deceased, 

Defendants. 

NOTICE    OF    LIEN    AS    TO    ABOVE    NUM-i 
BERED  ACTION  and  CIVIL  No.  1308 


To  Ralph  B.  Defenbach,  as  Trustee: 

You  Are  Hereby  Notified  that  the  undersigned 
have  and  claim  a  lien  upon  that  certain  Judgment 
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and  check  in  payment  of  said  Judgment,  and  now 
in  the  possession  of  R.  Max  Etter,  attorney  at  law, 
Spokane,  Washington,  which  is  in  the  total  of 
$60,302.94,  in  the  amount  of  $16,500.00  for  attor- 
neys' fees  and  costs  of  action  and  personal  expenses 
in  the  above  entitled  action,  and  in  a  companion 
action  entitled:  ^'The  Maccabees,  a  fraternal  benefit 
society.  Plaintiff,  vs.  Mary  P.  Weyen,  et  al..  De- 
fendants, bearing  Civil  No.  1308. 

The  legal  services  were  rendered  on  your  behalf 
on  and  in  the  above  entitled  cause  and  said  com- 
panion action  No.  1308  during  the  period  from 
May,  1955,  to  June  7th,  1956. 

Dated  at  Spokane,  Washington,  this  20th  day  of 
June,  1956. 

/s/  R.  MAX  ETTER. 

/s/  PAUL  C.  KEETON.   [4] 

[Endorsed] :  Filed  June  20,  1956. 
[Title  of  District  Court  and  Cause  No.  1309.] 

TOTICE    OF    LIEN    AS    TO    ABOVE    NUM- 
BERED ACTION  and  CIVIL  No.  1308 

po  Ralph  B.  Defenbach,  as  Trustee: 

You  Are  Hereby  Notified  that  the  undersigned 
lave  and  claim  a  lien  upon  that  certain  Judgment 
md  check  in  payment  of  said  Judgment,  and  now 
n  the  possession  of  R.  Max  Etter,  attorney  at  law, 
iSpokane,  Washington,  which  is  in  the  total  of 
560,302.94,  in  the  amount  of  $16,500.00  for  attor- 
neys' fees  and  costs  of  action  and  personal  expenses 
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in  the  above  entitled  action,  and  in  a  companion 
action  entitled:  '^The  Maccabees,  a  fraternal  benefit, 
society,  Plaintiff,  vs.  Mary  P.  Weyen,  et  al.,  De- 
fendants, bearing  Civil  No.  1308. 

The  legal  services  were  rendered  on  your  behalf 
on  and  in  the  above  entitled  cause  and  said  com- 
panion action  No.  1308  during  the  period  from 
May,  1955,  to  June  7th,  1956. 

Dated  at  Spokane,  Washington,  this  20th  day  of 
June,  1956. 

/s/  R.  MAX  ETTER. 

/s/  PAUL  C.  KEETOK  [5] 

[Endorsed] :  Filed  June  20,  1956. 


[Title  of  District  Court  and  Cause  No.  1309.] 

FINDINGS    OF    FACT   AND    CONCLUSIONS! 

OF  LAW 

The  above  entitled  cause  coming  on  duly  and  reg-ji 
ularly  for  trial  on  Tuesday,  the  18th  day  of  Octo^j" 
ber,  1955,  at  10  o'clock  a.m.,  in  the  court  rooms  of.i 
the  above  entitled  court  at  Spokane,  Washington,;  i 
before  the  Honorable  Sam  M.  Driver,  judge  of  the:  I 
above  entitled  court,  the  plaintiff  was  represented]  j 
by  the  law  firm  of  Graves,  Kizer,  Greenough  &\\ 
Gaiser  of  Spokane,  Washington;  and  the  defend-' I 
ant  Mary  P.  Weyen,  individually  and  as  guardiar!.i 
of  Daryl  Weyen  and  Carolyn  Weyen,  minors,  wafh 
represented  by  S.  Dean  Arnold  of  Clarkston,  Wash' | 
ington;  the  defendant  Elfrieda  May  was  repre'ij 
sented  by  C.  C.  Rowan  of  Spokane,  Washington 
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;he  defendant  Ralph  B.  Defenbach  as  trustee  was 
'epresented  by  Paul  C.  Keeton  of  Lewiston,  Idaho, 
md  R.  Max  Etter  of  Spokane,  Washington;  and 
;he  defendant  E.  J.  Stanfill  as  trustee  and  E.  J. 
^tanfill  as  executor  of  the  estate  of  Robert  Francis 
iVeyen,  deceased,  was  represented  by  S.  Dean 
Arnold  of  Clarkston,  Washington.  All  of  the  attor- 
leys  for  the  respective  parties  were  present  in 
jourt;  and  Elfrieda  May,  Ralph  B.  Defenbach  [6] 
md  E.  J.  Stanfill  appeared  personally. 

All  parties  having  announced  their  readiness  to 
)roceed  with  the  trial,  the  Court  heard  testimony 
►f  witnesses  called  by  both  the  plaintiff  and  the 
lefendants  and  examined  documentary  evidence 
presented  by  the  parties,  and  having  heard  oral 
arguments  by  the  attorneys  for  the  defendants  at 
he  conclusion  of  the  trial  and  they  having  been 
llowed  sufficient  time  for  the  submission  of  briefs 
y  all  parties,  and  the  Court  having  been  fully  ad- 
ised  in  the  premises  now  makes  it 

Findings  of  Fact 
The  Court  finds : 

I. 
That  this  Court  has  jurisdiction  of  said  cause  and 
1  of  the  parties  thereto  on  account  of  Sec.  2361 
the  United  States  Code  which  provides  for  in- 
rpleading  causes  of  action,  one  of  which  is  cases 
rvolving  life  insurance  policies  as  in  the  case  at 
.ar;  that  in  accordance  with  the  interpleader  stat- 
'jte,  the  plaintiff  Sun  Life  Assurance  Company  of 
'anada,  a  corporation,  has  deposited  in  the  regis- 
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try  of  the  court  the  net  proceeds  of  eight  life  in 
surance  policies  on  the  life  of  Robert  F.  Weyen 
who  died  accidentally  on  April  16,  1955;  the  de 
fendants,  being  rival  claimants  to  the  proceeds  oj 
the  policies,  they  have  been  impleaded  as  defendji 
ants. 

II. 

That  the  policies  interpleaded  in  this  action  b} 
the  Sun  Life  Assurance  Company  of  Canada, 
corporation,  plaintiff,  are  as  follows:  No.  1447  698] 
No.  1  852  251;  No.  1  952  847;  No.  1  710  519;  No 
1  919  863;  No.  1  755  413;  No.  1  861  701  and  No 
1  861  700.  [7] 

III. 

That  on  September  22,  1953,  Robert  F.  Weyej 
was  a  resident  of  Asotin  County,  state  of  Wash) 
ington,  and  secured  a  decree  of  divorce  in  the  Su 
perior  Court  of  that  county  from  his  wife.  Mar 
P.  Weyen;  that  Mary  P.  Weyen  was  awarded  cus 
tody  of  the  two  minor  children  of  the  parties 
namely,  Daryl  Weyen  and  Carolyn  Weyen.  Tha 
as  a  part  of  the  divorce  proceedings,  Robert  I 
Weyen  was  required  to  pay  Two  Hundred  ($200.00 
Dollars  per  month  for  the  support  of  said  mino 
children  during  their  minority;  and  the  insuranc 
policies  in  suit,  in  accordance  with  the  Propert; 
Settlement  Agreement  entered  into  between  th 
parties,  were  awarded  to  the  insured,  Robert  I 
Weyen. 

IV. 

That  on  September  23,  1953,  Robert  F.  Weye: 
executed  a  trust  agreement,  or  declaration  of  trusi 
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n  which  he  named  his  attorney,  the  defendant  E. 
r.  Stanfill,  as  trustee,  and  stated  that  he  had  des- 
olated the  trustee  as  beneficiary  of  ten  life  insur- 
mce  policies,  seven  of  which  policies  are  involved 
n  the  present  action,  three  being  issued  by  insur- 
mce  companies  other  than  the  plaintiff.  The  poli- 
lies  constituted  the  corpus  of  the  trust.  The  trust 
vas  to  continue  for  a  period  of  fifteen  years  and 
he  beneficiaries  were  the  two  minor  children  of 
Robert  F.  Weyen.  The  trust  agreement  provided 
hat  in  case  of  the  death  of  Robert  F.  Weyen  dur- 
ng  the  trust  period,  the  trustee  should  collect  the 
)roceeds  of  the  life  insurance  policies  and  use  them 
or  the  education,  maintenance  and  support  of  the 
binor  children.  The  trust  agreement  contained  the 
'ollowing  provision: 

'  *'The  donor  specifically  reserves  the  right,  during 
he  term  of  this  trust,  to  pledge  any  of  such  poli- 
ies  as  collateral  or  to  exercise  the  loan  rights  as 
rovided  in  said  policies,  and  in  the  event  the 
onor  makes  application  for  such  loans,  it  is  hereby 
xpressly  understood  that  the  signature  of  the 
'rustee  herein  named  shall  not  be  required  to  join 
*i  the  application  for  said  loans."  [8] 

V. 

i  s  That  on  September  23,  1953,  Robert  F.  Weyen 
*?:ecuted  a  Last  Will  and  Testament,  in  which  he 
:ated  that  he  had  made  no  provision  for  his  minor 
lildren  because,  ''I  have  heretofore  provided  for 
lem  through  insurance  policies  on  my  life;  how- 
'7eT,  should  said  policies  lapse  or  become  null  and 
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void,  I  hereby  give,  and  devise  and  bequeath  to  mj 
said  children  the  sum  of  $10,000.00,  share  and  share 
alike." 

VI. 
That  prior  to  November  16,  1954,  Robert  F 
Weyen  had  become  involved  in  financial  difficultief 
and  was  unable  to  pay  his  debts;  and  that  on  No 
vember  16,  1954,  he  executed  an  assignment  to 
Ralph  B.  Defenbach  as  trustee  for  the  benefit  o 
his  creditors.  In  that  document  he  assigned  all  hi 
property,  assets  and  income  to  Ralph  B.  Defen 
bach  as  trustee  for  his  creditors.  Certain  real  prop 
erty  and  a  number  of  items  of  personal  propert; 
were  particularly  described  in  the  assignment  an(i 
said  assignment  included  all  hij  one  of  the  lif 
insurance  policies  which  are  the  subject  of  th 
present  action.  The  policies  assigned  to  Ralph  B 
Defenbach  as  trustee  are  as  follows: 
1  852  251  Sun  Life  Assurance  Co.  of  Canada  $  2,00 
1  952  847  Sun  Life  Assurance  Co.  of  Canada  5,00' 
1  710  519  Sun  Life  Assurance  Co.  of  Canada  1,001 
1  919  863  Sun  Life  Assurance  Co.  of  Canada  3,00 
1  755  413  Sun  Life  Assurance  Co.  of  Canada  1,001 
1  861  701  Sun  Life  Assurance  Co.  of  Canada  10,00 
1  861  700  Sun  Life  Assurance  Co.  of  Canada    10,00 

Pursuant  to  the  assignment  to  the  defendant  Defer 
bach,  the  necessary  documents  were  prepared  ani 
the  assignor  delivered  the  policies  to  Defenbae 
for  forwarding  to  the  home  offices  of  the  companie 
issuing  said  policies  so  that  appropriate  endorse 
ments  might  be  attached  thereto  showing  Defer 
bach  as  beneficiary  thereunder.  In  this  manner  sal' 
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policies  were  [9]  pledged  to  defendant  Ralph  B. 
Defenbach  as  trustee  for  the  creditors  of  Robert 
P.  Weyen. 

VII. 
By  its  terms  the  Stanfill  Trust  specifically  re- 
served a  right  to  the  donor,  Robert  F.  Weyen,  to 
3xercise  the  loan  rights  as  provided  in  the  policies 
3f  insurance  and  ''to  pledge  any  of  such  policies 
is  collateral" ;  that  this  trust  agreement  was  drafted 
by  a  lawyer  and  the  right  to  pledge  as  collateral 
reserved  to  the  donor  a  means  of  putting  up  the 
policies  as  security  for  a  debt  additional  to  the 
personal  obligation  of  the  debtor.  The  right  re- 
served to  pledge  the  insurance  policies  as  collateral 
ipplied  to  security  for  the  payment  of  debts, 
;7hether  they  be  antecedent  or  newly  created. 

VIII. 

j  When  Robert  F.  Weyen  got  into  serious  finan- 
;ial  difficulties  in  November  of  1954,  he  took  ad- 
vantage of  the  reservation  he  had  made  in  his 
leclaration  of  trust  and  did  pledge  the  life  insur- 
mee  policies  as  collateral  security  for  the  payment 
•f  his  debts.  It  was  not  necessary  for  him  to  change 
he  beneficiary  in  order  to  accomplish  that  pur- 
)ose;  that  in  executing  the  Assignment  to  Trustee 
'or  Benefit  of  Creditors  dated  November  16,  1954, 
Robert  F.  Weyen  intended  to  pledge  his  assets 
ncluding  his  life  insurance  as  security  for  the  pay- 
,  aent  of  his  debts. 

'!  IX. 

That  the  Court  finds  that  ]3rior  to  the  time  of 
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the  execution  of  the  Assignment  to  Trustee  for 
Benefit  of  Creditors  on  November  16,  1954,  Robert' 
F.  Weyen  had  assigned  to  the  defendant  Elfrieda 
May  policy  No.  1  447  698,  to  which  policy  no  claim 
is  made  by  the  defendant  Defenbach;  [10]  that' 
during  the  trial  of  said  cause,  the  defendant  El- 
frieda May  did  not  contest  the  right  of  the  minor 
children  Daryl  Weyen  and  Carolyn  Weyen  to  thei 
proceeds  of  said  policy;  that  there  is  no  evidence' 
in  the  record  that  said  policy  was  assigned  to 
Elfrieda  May  for  security  for  any  indebtedness 
owed  to  her  by  the  deceased;  that  the  net  proceeds^ 
of  said  policy  should  be  awarded  to  E.  J.  StanfiU 
as  trustee  for  Daryl  Weyen  and  Carolyn  Weyen. 

X. 

That  the  courts  as  a  general  rule  have  recog- 
nized the  right  of  a  plaintiff  in  interpleader  actions 
to  recover  from  the  funds  deposited  in  the  registry 
of  the  court  their  costs  and  a  reasonable  attorney 
fee.  The  Court  finds  that  in  addition  to  their  costs, 
the  plaintiffs  are  entitled  to  a  reasonable  attorney 
fee  in  the  amount  of  two  percent  of  the  total  sum 
deposited  by  the  plaintiff  with  the  registry  of  the 
court.  ?i 

Conclusions  of  Law  jj 

The  Court  concludes: 

First:  That  the  seven  (7)  insurance  policies  in- 
volved in  this   action   and   assigned   to   Ralph   B. 
Defenbach  by  their  language   recognize   the   right' 
of  the  insured  to  assign  the  same  and  that  under 
the  terms  of  the  trust  agreement  dated  September 


1) 


B.  Max  Etter,  et  al.  15 

53,  1953,  Robert  F.  Weyen  reserved  the  right  to 
pledge  any  of  such  policies  as  collateral;  that  the 
lefendant  Robert  B.  Defenbach  therefore  will  re- 
iover  the  net  proceeds  of  all  life  insurance  policies 
mpleaded  herein  except  Policy  No.  1  477  698,  which 
vas  assigned  to  Elfrieda  May. 

Second:  That  the  defendant  Elfrieda  May  hav- 
ng  not  contested  the  proceeds  of  Policy  No. 
L  447  698  insofar  as  the  interests  of  said  minor 
'11]  children  were  concerned,  the  defendant  E.  J. 
^tanfill  as  trustee  for  Daryl  Weyen  and  Carolyn 
^eyen,  minors,  will  recover  the  net  proceeds  on 
;aid  policy. 

Third:  None  of  the  defendants  will  recover  any 
!0sts  against  any  other  defendant  or  the  plaintiff. 

Fourth:  That  the  plaintiff  having  impleaded  said 
)olicies  and  having  deposited  with  the  registry  of 
'he  court  the  net  proceeds  of  said  policies  and  in 
111  ways  having  complied  with  their  duties  in  inter- 
pleading in  said  cause,  the  action  insofar  as  the 
)laintiff  is  concerned  is  dismissed. 

Fifth:  That  the  attorneys  for  the  plaintiff  are 
ntitled  to  recover  an  attorney  fee  of  two  percent 
if  the  amount  deposited  with  the  registry  of  the 
jburt,  which  fee  is  allowed  together  with  plaintiff's 
ourt  costs. 

Dated  at  Spokane,  Washington,  on  this  30th  day 
f  December,  1955. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge. 
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Presented  by: 

/s/  R.  MAX  ETTER, 
/s/  PAUL  C.  KEETON, 

Attorneys  for  Defendant  Ralph 
B.  Defenbaeh. 

Acknowledgment  of  Service  Attached.  [12] 

[Endorsed]  :  Filed  December  30,  1955. 


United  States  District  Court  for  the  Eastern  Dis- 
trict of  Washington,  Northern  Division 

No.  1309 

SUN  LIFE  ASSURANCE  COMPANY  OF  CAN- 
ADA, a  corporation.  Plaintiff, 

vs. 

MARY  P.  WEYEN,  individually  and  as  guardiarj 
of  Daryl  Weyen  and  Carolyn  Weyen,  minors; 
ELFRIEDA  MAY,  RALPH  B.  DEFEN 
BACH  as  trustee,  E.  J.  STANFILL  as  trustee 
and  E.  J.  STANFILL  as  executor  of  the  estate 
of  Robert  Francis  Weyen,  deceased. 

Defendants. 
JUDGMENT 

The  above  entitled  cause  having  come  on  duljj 
and  regularly  for  trial  before  the  Honorable  Sane 
M.  Driver,  Judge  of  the  above  entitled  court,  foij 
non-jury  trial  on  Tuesday,  the  18th  day  of  Octo-j 
ber,  1955,  at  the  court  rooms  of  the  above  entitled; 
court  in  Spokane,  Washington,  at  10  o'clock  a.m..i 
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le  plaintiff  being  represented  by  the  law  firm  of 
rraves,  Kizer,  Greenough  &  Gaiser  of  Spokane, 
i^ashington ;  and  the  defendant  Mary  P.  Weyen, 
idividually  and  as  guardian  of  Daryl  Weyen  and 
■arolyn  Weyen,  minors,  being  represented  by  S. 
►ean  Arnold  of  Clarkston,  Washington;  the  de- 
Bndant  Elfrieda  May  being  represented  by  C.  C. 
;0wan  of  Spokane,  Washington;  the  defendant 
'alph  B.  Defenbach  as  trustee  being  represented 
Y  Paul  C.  Keeton  of  Lewiston,  Idaho,  and  R.  Max 
Itter  of  Spokane,  Washington;  and  the  defend- 
nt  E.  J.  Stanfill  as  trustee  and  E.  J.  Stanfill  as 
secutor  of  the  estate  of  Robert  Francis  Weyen, 
eceased,  being  represented  [13]  by  S.  Dean  Arnold 
f  Clarkston,  Washington.  All  of  the  attorneys  for 
le  respective  parties  were  present  in  court;  and 
llfrieda  May,  Ralph  B.  Defenbach  and  E.  J.  Stan- 
11  appeared  personally. 

All  parties  having  announced  their  readiness  to 
roceed  with  the  trial,  the  Court  heard  testimony 
i  witnesses  called  on  behalf  of  the  plaintiff  and 
[le  defendants  and  examined  documentary  evidence 
itroduced  by  all  parties ;  and  the  case  having  been 
iibmitted  to  the  Court  and  Findings  of  Fact  and 
'onclusions  of  Law  having  been  entered,  and  hav- 
iig  directed  that  judgment  be  entered  in  accord- 
tlce  therewith, 

'l^ow.  Therefore,  by  reason  of  the  law  and  the 
-indings  aforesaid,  It  Is  Ordered,  Adjudged  and 
decreed  as  follows: 

First:  That  Ralph  B.  Defenbach,  trustee,  have 
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and  recover  the  net  proceeds  of  the  following  num- 
bered policies,  said  proceedings  having  been  de- 
posited with  the  registry  of  the  court,  to-wit: 

1,852,251  Sun  Life  Assurance  Co.  of  Canada  $  3,683.15 

1,952,847  Sun  Life  Assurance  Co.  of  Canada  9,767.30 

1,710,519  Sun  Life  Assurance  Co.  of  Canada  1,606.58 

1,919,863  Sun  Life  Assurance  Co.  of  Canada  5,746.87 

1,755,413  Sun  Life  Assurance  Co.  of  Canada  1,702.49 

1,861,701  Sun  Life  Insurance  Co.  of  Canada  19,603.42 

1,861,700  Sun  Life  Assurance  Co.  of  Canada  19,603.42 

Second:  That  E.  J.  Stanfill  as  trustee  for  Dary' 
Weyen  and  Carolyn  Weyen,  minors,  recover  the 
net  proceeds  of  Policy  No.  1,447,698,  being  $1,831.2Q 
and  said  proceeds  having  been  deposited  with  the 
registry  of  the  court  by  the  plaintiff;  1, 


Third :  That  the  action  be,  and  the  same  is  herebj 
dismissed  insofar  as  the  plaintiff  is  concerned. 


Fourth :  That  the  plaintiff  have  and  recover  f ronj 
the  moneys  deposited  with  the  registry  of  the  cour 
an  attorney  fee  of  two  percent  of  [14]  the  tota 
sums  on  deposit;  and  in  addition  thereto,  that  thf 
plaintiff  have  and  recover  his  court  costs  necesj 
sarily  expended  in  said  action. 

Fifth:  That  the  defendant  Mary  P.  Weyen,  indiij 
vidually  and  as  guardian  of  Daryl  Weyen  an 
Carolyn  Weyen,  minors,  take  nothing. 

Sixth:  That  none  of  the  defendants  shall  recoveji' 
any  costs  against  any  other  defendant  nor  againsf|j 
the  plaintiff.  .  g 

I'll 
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Dated    at    Spokane,    Washington,    on    this    30th 
.ay  of  December,  1955. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge. 
Presented  by: 

/s/  R.  MAX  ETTER, 
/s/  PAUL  C.  KEETON, 

Attorneys  for  Ralph  B.  Defenbach. 
Acknowledgment  of  Service  Attached.  [15] 
[Endorsed] :  Piled  December  30,  1955. 


Q  the  United  States  District  Court,  Eastern  Dis- 
trict of  Washington,  Northern  Division 

Civil  Actions  Nos.  1308-1309 

.  MAX  ETTER  and  PAUL  C.  KEETON, 

Petitioners, 

vs. 

ALPH  B.  DEFENBACH,  as  Trustee, 

Defendant. 
PETITION 

Petitioners  allege  and  petition  as  follows: 

I. 

That  during  all  of  the  times  herein  mentioned 
fetitioners  were  attorneys-at-law,  engaged  in  the 
pactice  of  their  profession,  and  they  were  so  en- 
^iged  in  such  practice  in  the  United  States  Dis- 
tict  Court  for  the  Eastern  District  of  Washington, 
brthern  Division,  that  defendant,  Ralph  B.  Defen- 
vCh,  was  a  creditors'  Trustee  of  certain  estate  and 
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properties    of    a   deceased   person,    to-wit,    Rober 
Weyen,  during  all  the  times  herein  mentioned. 

II. 

That  defendant,  Ralph  B.  Defenbach,  was  de 
fendant  in  actions  brought  and  tried  in  and  withiii 
the  jurisdiction  of  the  United  States  District  Court! 
for  the  Eastern  District  of  Washington,  Northern 
Division,  and  that  petitioners  were  counsel  for  saic 
Ralph  B.  Defenbach  in  said  actions  within  thd 
jurisdiction  of  said  Court.  That  judgments  in  saic 
actions  cannot  be  satisfied,  nor  can  said  actions  b  1 
disposed  of,  until  petitioners'  liens  and  equity  iij 
said  judgments  have  been  determined  by  this  Courli 

III.  I 

That  on  or  about  April  16th,  1955,  the  said  del 
fendant,  Ralph  B.  Defenbach,  employed  said  Paui 
C.  Keeton  as  an  attorney  [16]  and  counsellor  all 
law  to  represent  him  in  matters  which  culminate<*] 
in  the  representation  and  trial  of  cases  in  th ; 
United  States  District  Court  for  the  Eastern  Di^  i 
trict  of  Washington,  Northern  Division.  That  o: ; 
or  about  July  8th,  1955,  the  said  defendant  als'i 
employed  petitioner,  R.  Max  Etter,  along  witic 
Paul  C.  Keeton,  to  represent  said  defendant  i: 
matters  which  were  commenced  and  pending  i: 
the  United  States  District  Court  for  the  Easter:; 
District  of  Washington,  Northern  Division,  ant 
that  the  said  petitioners  did  represent  the  said  d(|ij 
fendant  in  said  cases,  and  in  the  trial,  and  to  th:llj 
conclusion  thereof  in  the  District  Court,  to-wit,  a!j 
follows:  Sun  Life  Assurance  Company  of  Canad^ 
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a  corporation,  plaintiff,  vs.  Mary  P.  Weyen,  et  al., 
defendants.  Civil  Action  No.  1309;  The  Maccabees, 
a  fraternal  benefit  society,  plaintiff,  vs.  Mary  P. 
Weyen  individually,  et  al.,  defendants,  Civil  Ac- 
tion No.  1308,  United  States  District  Court  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion. 

IV. 
That  said  actions  were  successfully  prosecuted  by 
the  petitioners  and  that  the  agreed  and  reasonable 
value  of  the  services  performed  by  the  said  peti- 
tioners was,  and  is,  the  sum  of  $16,500.00,  as  and 
for  attorneys'  fees;  that  no  fee  has  been  paid  by 
iefendant,  although  requested  by  said  petitioners. 

I  V. 

I  That  after  entry  of  judgment  a  check  was  issued 
CO  the  petitioners  and  to  defendant,  Ralph  B.  Def- 
bnbach,  in  the  sum  of  $60,302.94,  which  is  held  by 
Said  petitioners  and  has  been  liened  upon  by  said 
t)etitioners ;  that  by  reason  of  affirmance  of  said 
Bause  of  action,  to- wit.  Action  No.  1309  by  the 
]lourt  of  Appeals  for  the  Ninth  Circuit  there  is 
ilso  now  due  and  payable  to  the  said  defendant 
n  cause  of  action  No.  1308  the  sum  of  $5,832.00; 
;hat  on  or  about  the  20th  day  of  June,  1956,  No- 
ices  of  Lien  as  to  claims  for  fees  [17]  of  peti- 
tioners in  civil  actions  Nos.  1309  and  1308,  as  afore- 
flaid,  were  filed  in  the  above  entitled  cases  with  the 
]lerk  of  the  United  States  District  Court  for  the 
'Eastern  District  of  Washington,  Northern  Divi- 
sion, and  likewise  signed  copies  of  said  Notices  of 
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Lien  were  sent  by  registered  mail,  delivered  to  and 
received    by    the    said    Ralph    B.    Defenbach,    as^ 
Trustee.  ii 

VI. 

That  the  agreed  and  reasonable  value  of  the  serv- 
ices performed  by  the  said  petitioners  is  the  sum 
of  $16,500.00,   the   amount   claimed  by  Notices   ofj 

Lien  in  the  above  entitled  actions.  . 

\ 
Wherefore,  petitioners  pray  as  follows: 

1.  That  the  Court  order  foreclosure  of  the  liens 
in  the  above  entitled  cause  for  the  full  amount  ofll 
$16,500.00,  with  interest  at  the  statutory  rate  from 
June  20th,  1956 ;  and 

2.  That  the  Court  award  the  sum  of  $750.00  asl 
attorneys'  fees;  j 

3.  Award  costs  of  action  of  said  petitioners  in 
said  foreclosure; 

4.  That  the  Court  order  the  defendant  to  execute 
the  check  now  in  the  possession  of  the  petitioners 
and  pay  therefrom  the  amount  of  the  liens,  or,  in 
the  alternative,  that  the   said  check  now  held  i 
the  possession  of  the  petitioners  be  returned  to  the 
Clerk  of  the  above  entitled  Court,  and  the  ClerKl 
directed  to  issue  separate  checks  to  petitioners  and^ , 
defendant,  paying  to  petitioners  said  sum  of  $16,-1 1 
500.00  liened  upon,  and  the  balance  to  said  defend-'" 
ant,  Ralph  B.  Defenbach,  as  Trustee.  i 

/s/  F.  J.  McKEVITT,  ,3 

Attorney  for  Petitioners.  [18]    n 

Affidavit  of  Service  Attached.  [19] 

[Endorsed]  :  Filed  January  22,  1957. 
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Title  of  District  Court  and  Causes  Nos.  1308-09.] 

ANSWER  TO  PETITION 


Answering  the  petition  of  R.  Max  Etter  and  Paul 
.  Keeton,  defendant  admits,  denies  and  alleges: 

I. 

Admits  the  allegations  of  paragraph  I. 

II. 

Admits  the  first  sentence  of  paragraph  II ;  denies 
he  second  sentence  of  said  paragraph  II,  but  de- 
endant  admits  his  willingness  and  desire  to  have 
he  Court  determine  the  issues  herein  involved. 

III. 

As  to  paragraph  III,  admits  the  first  sentence 
lereof ,  except  as  to  the  date  of  employment,  which 
efendant  denies;  as  to  the  second  sentence  of  said 
aragraph  III,  denies  that  R.  Max  Etter  was  em- 
loyed  by  defendant,  although  it  is  admitted  that 
Max  Etter  was  employed  by  Paul  C.  Keeton 

ith  the  subsequent  acquiescence  and  consent  of 
efendant,  and  denies  that  plaintiffs  represented 
efendant  to  the  conclusion  of  said  cases. 

IV. 

As  to  paragraph  IV,  admits  that  the  actions  were 
iccessfully  prosecuted  by  the  petitioners  during 
le  period  of  their  employment,  but  denies  that 
ther  the  agreed  or  reasonable  value  of  the  serv- 
es performed  by  said  petitioners  was  and  is  the 
im  of  $16,500.  [20] 


24  Ralph  B.  Defenhach  vs. 

V. 

As  to  paragraph  V  admits  all  of  said  paragraph,, 
except  that  defendant  denies  the  validity  of  any; 
liens  aggregating  $16,500. 

VI. 

As  to  paragraph  VI,  denies  each  and  every  alle-j 
gation  therein  contained. 

/s/  THOS.  MALOTT, 

Attorney  for  Defendant.  [21] 

NOTICE  OF  MOTION 

To:  Defendant  Ralph  B.  Defenbach  and  to  Paine, 
Lowe,  Coffin  &  Herman,  his  attorneys: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  foregoing  and  hereto  attached  Motion  toi 
Supplement  the   record  will  be   presented  to   then 
Honorable    Sam   M.    Driver,   Judge   of   the   abovejj 
entitled  court  at  the   Federal   Court  Building  at 
Spokane,  Washington,  on  Friday,  August  3,  1956,F! 
at  10:00  o'clock  a.m.  of  said  day,  and  defendants^' 
J.  E.  Stanfill  as  trustee  and  Elfrieda  May,  will  atji' 
such  time   and  place   request   an   Order   directing! 
that  the  record  be  supplemented  accordingly. 

This  motion  is  made  and  based  upon  the  files  and 
records  herein  and  upon  Rule  75  of  Federal  Courtj 
Rules. 
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Dated  this  25th  day  of  July,  1956. 
C.  C.  ROWAN, 
S.  DEAN  ARNOLD, 
Attorneys  for  Defendants 
E.  J.  Stanfill  as  trustee 
and  Elfrieda  May. 
Acknowledgment  of  Service  Attached.  [22] 
[Endorsed] :  Filed  January  31,  1957. 


Title  of  District  Court  and  Causes  Nos.  1308-09.] 

PETITIONERS'   PROPOSED    FINDINGS    OF 
FACT  AND  CONCLUSIONS  OF  LAW 

This  matter  coming  on  for  hearing  before  me  on 
he  31st  day  of  January,  1957,  on  petition  of  R. 
lax  Etter  and  Paul  C.  Keeton  to  foreclose  an  at- 
prneys'  lien  and  to  fix  the  amount  of  fees  to  which 
etitioners  are  entitled  in  causes  Nos.  1308  and 
309  of  the  files  and  records  of  the  above  entitled 
!ourt.  Petitioners  appeared  in  person  and  were 
epresented  by  their  counsel,  F.  J.  McKevitt.  De- 
?ndant  appeared  in  person  and  was  represented 
y  his  attorney,  Thomas  Malott.  The  Court  having 
eard  the  evidence  of  both  parties  and  having  con- 
i^dered  the  briefs  filed  by  the  respective  parties  in 
iiid  causes  and  being  fully  advised  in  the  prem- 
•es,  makes  the  following: 

Findings  of  Fact 

I. 

;  That    defendant    by    stipulation    made    in    open 
t<ourt  conceded  the  power  of  the   Court  to  fore- 
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close  said  lien,  and  in  his  answer  admitted  his  will- 
ingness and  desire  to  have  the  Court  determine  the 
issues  involved  in  the  petition  of  petitioners. 

11.  J 

That  without  any  specific  contract  as  to  attor- 
neys' fees,  petitioners  for  and  on  behalf  of  said 
defendant  and  at  [23]  his  instance  and  request 
rendered  legal  services  in  causes  Nos.  1308  and 
1309  in  the  above  entitled  Court,  in  which  causes 
the  defendant,  Ralph  B.  Defenbach,  as  Trustee,  was 
successful.  I' 

III. 

That  for  all  practical  purposes  the  employmentp 
of  said  petitioners  by  said  defendant  was  on  the 
basis  of  a  contingent  fee,  since  it  appears  from' 
the  evidence  introduced  in  said  causes  that  said 
petitioners  would  not  have  been  paid  a  flat  fee  ifl 
the  litigation  which  they  conducted  had  not  ter- } 
minated  successfully. 

IV. 

That  the  fair  and  reasonable  value  of  the  serv 
ices  rendered  by  said  petitioners  on  behalf  of  thei 
defendant,  Ralph  B.  Defenbach,  as  Trustee,  is  the| 
sum  of  $15,000.00. 

From  the  foregoing  Findings  of  Fact  the  Court] 
makes  the  following: 

Conclusions  of  Law 

I. 

That  petitioners  are  entitled  to  recover  for  their 

services  the  sum  of  $15,000.00. 

% 


\ 
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Done  in  open  Court  this  8th  day  of  February, 
L957. 

/s/  SAM  M.  DRIVER, 
Judge. 
Presented  by  Attorney: 

/s/  F.  J.  McKEVITT.  [24] 

[Letterhead  of 
Thomas  Malott  and   Sidney   Schulein.] 

kir.  Frank  J.  McKevitt  February  4,  1957 

Utorney  at  Law 

)ld  National  Bank  Building 

Spokane  1,  Washington 

Re:  Etter  et  al.  v.  Defenbach,  as  Trustee 

)ear  Frank: 

!  I  return  herewith  the  proposed  Findings  of  Fact 
nd  Conclusions  of  Law,  together  with  Judgment 
this  case,  copies  of  which  I  have  received. 
I  did  not  acknowledge  service  or  O.K.  as  to  form 
or  the  reason  that  I  felt  that  the  drafting  of  the 
Toposed  Findings  of  Fact  and  Conclusions  of  Law 
t  this  time  is  premature.  You  propose  a  finding 
lat 

"petitioners  would  not  have  been  paid  a  flat 
fee  if  the  litigation  which  they  conducted  had 
not  terminated  successfully" 

hich  is,  of  course,  at  variance  with  the  letter  writ- 
^n  by  Mr.  Etter.  I  know  that  there  is  going  to  be 
finding  that  a  fee  should  be  allowed  but  I  do 
bel  that  it  would  be  premature   to   accept   from 
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you  or  propose  to  you  any  findings  until  we  under- 
stand the  Court's  ruling. 
I  am,  yours  very  truly, 

/s/  THOMAS  MALOTT. 
TM:GN     cc— Stanley  D.  Taylor  [25] 

[Endorsed] :  Filed  February  8,  1957. 


In  the  District  Court  of  the  United  States,  East-: 
ern  District  of  Washington,  Northern  Division 

Nos.  1308-1309 

R.  MAX  ETTER  and  PAUL  C.  KEETON, 

Petitioners, 

vs. 

RALPH  B.  DEFENBACH,  as  Trustee, 

Defendant. 
JUDGMENT 

This  matter  coming  on  for  hearing  before  me  or 
the  31st  day  of  January,  1957,  on  petition  of  Ri 
Max  Etter  and  Paul   C.   Keeton  to   foreclose   ar 
attorneys'  lien  and  to  fix  the  amount  of  fees  to 
which  petitioners  are  entitled  in  causes  Nos.  1308 
and  1309  of  the  files  and  records  of  the  above  en-! 
titled  Court.  Petitioners  appeared  in  person  and) 
were  represented  by  their  counsel,  F.  J.  McKevitt  i 
Defendant  appeared  in  person  and  was  represented^ 
by  his  attorney,  Thomas  Malott.  The  Court  having^ 
heard  the  evidence  of  both  parties  and  having  con-^ 
sidered  the  briefs  filed  by  the  respective  parties;^ 
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in  said  causes  and  being  fully  advised  in  the  prem- 
ises, and  having  heretofore  made  its  Findings  of 
Fact  and  Conclusions  of  Law  herein,  it  is 

Ordered,  Adjudged  and  Decreed  that  said  lien  be 
and  the  same  is  hereby  foreclosed  and  that  peti- 
tioners above  named  be  and  they  are  hereby 
awarded  the  sum  of  $15,000.00  as  and  for  legal 
services  rendered  in  Causes  Nos.  1308  and  1309. 
It  is  further 

Ordered,  Adjudged  and  Decreed  that  that  one 
certain  check  No.  3359,  issued  by  the  Clerk  of  the 
above  entitled  Court  on  February  29,  1956,  in  the 
sum  of  $60,302.94,  and  made  payable  jointly  to  R. 
Max  Etter,  Paul  C.  Keeton  and  Ralph  B.  Defen- 
bach,  as  Trustee,  he  returned  to  the  Clerk  of  [26] 
the  above  entitled  Court  and  that  there  be  dis- 
bursed therefrom  the  sum  of  $15,000.00,  payable  to 
El.  Max  Etter  and  Paul  C.  Keeton,  and  the  sum 
bf  $45,302.94,  payable  to  Ralph  B.  Defenbach,  as 
[Trustee. 

Done  in  Open  Court  this  8th  day  of  February, 
957. 

/s/  SAM  M.  DRIVER, 
Judge. 

Presented  by  Attorney: 

/s/  F.  J.  McKEVITT.  [27] 

[Endorsed] :  Filed  February  8,  1957. 


< 


30  Ralph  B.  Defenbacli  vs. 

[Title  of  District  Court  and  Causes  Nos.  1308-09.]  j 


NOTICE  OF  APPEAL  ! 

Notice  Is  Hereby  Given  that  Ralph  B.  Defen-  i 
bach,  as  trustee,  the  defendant  above  named,  does  I 
hereby  appeal  to  the  United  States  Court  of  Ap-  i 
peals  for  the  Ninth  Circuit,  from  the  order  and; 
judgment  fixing  and  allowing  attorneys'  fees  to  i 
petitioners  above  named,  entered  in  the  above  ac- 1 
tions  on  February  8,  1957.  | 

/s/  THOMAS  MALOTT,  j 

Attorney  for  Defendant.  \ 

Affidavit  of  Service  by  Mail  Attached.  [28]  i 

[Endorsed]  :  Filed  March  8,  1957.  'j 


United  States  District  Court,  Eastern  District 
of  Washington,  Northern  Division 

Civil  Nos.  1308-1309 

R.  MAX  ETTER  and  PAUL  C.  KEETON, 

Petitioners,     , 

vs.  ; 

RALPH  B.  DEFENBACH,  as  Trustee,  ' 

Defendant.    ' 

RECORD  OF  PROCEEDINGS  | 

Be  It  Remembered  that  the  above-entitled  cause' 
came  on  for  hearing  at  Spokane,  Washington,  on  i 
Thursday,  January  31,  1957,  before  the  Honorable 
Sam  M.  Driver,  Judge  of  the  above-entitled  Court  ;!i 
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the  petitioners  being  personally  present  and  repre- 
sented by  Francis  J.  McKevitt ;  the  defendant  being 
personally  present  and  represented  by  Thomas 
Malott ; 

Whereupon,  the  following  proceedings  were  had, 
to-wit:  [31] 

The  Court:     Let's  see,  that  brings  us  down  to 
the  final  one,  Etter  and  Keeton  against  Defenbach. 
Mr.  McKevitt:     Yes,  your  Honor.   Shall  I  pro- 
|ceed,  your  Honor? 

Mr.  Malott:  Before  you  proceed,  Mr.  McKevitt, 
please,  I  hand  to  the  Court — I  don't  know  whether 
that  calls  for  an  answer — I  filed  an  answer. 

The  Court:     It  may  be  filed.  I  would  like  the 
record   to   show,   however,   that  both   parties   here 
through  counsel,  Etter  and  Keeton,  plaintiffs,  and 
Defenbach,  Trustee,  the  defendant,  are  willing  to 
?ul)mit  this  matter  to  the  Court  on  the  merits  this 
ifternoon. 
Mr.  McKevitt:    That  is  correct. 
The  Court:    All  right. 
Mr.  Malott:    Yes. 

Mr.  McKevitt:  I  think  preliminarily  I  should 
tate  to  your  Honor  and  for  your  Honor's  infor- 
Ibation  that  in  the  case  of  Stanfill,  as  Trustee,  and 
Slfrieda  May,  Appellants,  vs.  Defenbach,  appeal 
vas  from  the  judgment  entered  by  your  Honor. 
\.s  you  will  recall,  that  judgment  was  entered  De- 
ember  30,  1955.  Of  course,  the  oi3inion  of  the 
yourt  having  been  rendered  on  January  4,  1957, 
he  mandate  of  the  Court  is  not  down  and  we  are 
greeable 
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The  Court:  Final  order  should  not  be  entered 
until  the  mandate  gets  down.  [32] 

Mr.  McKevitt:    That  is  correct.  ' 

The  Court:  I  can  announce  my  decision,  but  it* 
shouldn't  be  entered  until  the  mandate  comes  down. 

Mr.  McKevitt:    Very  well. 

The  Court:  I  wonder  if  counsel  would  stipulate 
that  the  Court  may  take  notice  of  all  matters  thati 
came  before  the  Court  in  the  trial  as  to  the  char 
acter  of  the  work  done,  the  issues,  and 

Mr.  Malott:  I  will  so  stipulate.  I  would  hope! 
that  the  Court  in  taking  notice  of  those  things^ 
would  in  its  opinion  mention  those  things  of  which 
it  does  take  notice,  thereby  become  part  of  the 
record. 

The  Court:    Yes,  I  see. 

Mr.  McKevitt:  In  connection  with  that  observa- 
tion, your  Honor,  I  spoke  to  Mr.  Malott  several 
days  ago  and  he  is  agreeable  to  having  the  formal 
records  in  the  other  cases  considered.  I  think  the 
number  is  1309,  isn't  it? 

The  Clerk:  1308  and  1309,  the  case  that  was 
tried. 

The  Court:  I  haven't  had  an  opportunity  toi 
read  your  answer  here,  of  course.  f 

Mr.  McKevitt:    I  can  review  it  very  briefly. 

The  Court:  Well,  I  just  wanted  to  ask  thi& 
question:  Is  the  issue  here  merely  the  amount  of 
the  attorney  fees,  or  do  you  question  the  plaintiffs' 
right  to  collect  any  attorney  fee?  [33] 

Mr.  Malott:    No  question.  No,  we  submit  that  an. 
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ittorney  fee  should  be  fixed  and  we  are  just  as 
mxious • 

The  Court:  Do  you  both  agree  on  the  basis  of 
vhat  is  a  reasonable  fee  for  the  services  rendered? 

Mr.  Malott:     I  think  not.  I  think  there  is  quite 

sharp  conflict  as  to  the  basis,  as  to  whether  it  is 

contractual  fee  or  whether  it  is  quantum  meruit. 

The  Court:    Is  it  a  claimed  contractual  fee? 

Mr.  McKevitt:  We  have  alleged,  as  we  are  per- 
mitted to  do,  as  your  Honor  well  knows,  in  the 
►etition  that  the  amount  which  they  are  seeking  to 
ecover,  Mr.  Keeton  and  Mr.  Etter,  some  $16,500, 

believe,  was  the  agreed  and  reasonable  value  of 
he  service.  However,  I  will  say  at  the  outset  now 
hat  we  are  not  in  a  position  to  establish  a  defi- 
ite  contract  between  these  attorneys  and  Mr.  Def- 
nbach  as  to  any  fee,  contingent  or  otherwise,  and 
re  are  here  on  the  basis  that  this  amount  of  $16,- 
30  is  a  reasonable  fee,  under  all  the  circumstances, 
)  be  allowed. 

The  Court:  Mr.  Defenbach  was  trustee  for  the 
3nefit  of  the  creditors  of  the  deceased,  wasn't  he? 

Mr.  McKevitt:    That  is  correct,  your  Honor. 

The  Court:     And  was  in  Idaho. 

Mr.  Keeton:    Yes,  Lewiston. 

The  Court:     Is  it  under  some   state  procedure 

4]    such   as   our   assignment   for   the   benefit   of 

editors  here  in  Washington? 

Mr.  Keeton:     Same  sort  of  a  proposition. 

The  Court:     More  or  less  out  of  court? 

Mr.  Keeton:    Out  of  court. 
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The  Court:  The  trustee  isn't  subject  to  the  im 
mediate  supervision  of  the  court,  then? 

Mr.  Keeton:    No,  your  Honor. 

The  Court:    I  see,  all  right. 

Mr.  Malott:  Just  clarification,  Mr.  DefenbacJ 
tells  me,  however,  that  it  has  been  the  plan  of  th 
creditors  in  this  case  all  the  way  through  to  submi 
the  final  account  to  a  court,  but  it  isn't  mandatory 

Mr.  McKevitt:  With  reference  to  stipulating 
that  the  records  in  1308  and  1309  and  reply,  I  hav- 
called  them,  Mr.  Taylor  may  be  considered  as  e^^ 
hibits  in  this  case,  at  least  down  to  and  includinii 
the  entry  of  the  judgment  in  the  case  in  Decembe 
— what  was  the  date  of  that,  Paul? 

Mr.  Keeton:     December  29th. 

Mr.  McKevitt:  December  30,  1955;  that  follow 
ing  the  entry  of  that  judgment,  and  through  cii 
cumstances  that  are  not  here  material,  the  service 
of  yourself  and  Mr.  Etter  were  terminated;  is  thaj 
not  correct? 

Mr.  Keeton:  Shortly  thereafter.  1  don't  wish  tj 
[35]  be  a  player  leaping  from  the  bench,  but  Th 
Macabees  case  was  also  involved  in  this,  and  hi 
Honor  should  look  at  the  two  cases.  Sun  Life  As 
surance  and  Macabees. 

The  Court:  Well,  yes,  I  think  I  said  "in  thi 
case,"  but  there  were  two  of  them  that  were  tried 
Perhaps  you  should  refer  to  them  by  mmiber. 

Mr.  McKevitt:  Is  it  1308  and  9,  is  one,  the  Sui 
Life,  and  the  other  Macabees  ? 

The  Clerk:  Yes,  sir.  Sun  Life  Assurance  is  Nc 
1309 ;  the  Macabees  is  No.  1308. 
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The  Court:    All  right. 

The  Clerk:  And,  your  Honor,  1308  was  not 
ried. 

The  Court:     1308. 

Mr.  McKevitt:     That  was  The  Macabees  case. 

The  Court:    Yes. 

The  Clerk:    That  was  The  Macabees. 

The  Court:     The  same  issues  were  involved. 

Mr.  McKevitt:  The  Sun  Life  Assurance  deter- 
'  lined  the  outcome  of  the  other  case. 

Mr.  Malott :  Why  not  extend  the  stipulation  that 
le  files  may  be  considered  for  all  purposes  in  so 
ar  as  they  may  be  material?  You  tried  to  qual- 

7  it. 

The  Court:  I  think  his  qualification  was  up  to 
le  time  of  the  termination  of  the  employment  of 
le  plaintiffs.  [36] 

'  Mr.  McKevitt :  Yes,  because  they  did  not  par- 
cipate  directly  in  the  appeal  to  the  Circuit  Court 
I  Appeals,  although  they  did  participate,  as  we 
ill  attempt  to  show,  indirectly  in  a  very  substan- 
al  manner  by  virtue  of  the  legal  groundwork  they 
id  laid  before  your  Honor,  which  quite  simplified, 
e  think,  the  task  of  the  firm  that  took  the  case  to 
iB  Circuit  Court  of  Appeals. 

With  that  statement,  and  your  Honor  being  then 
formed  as  to  the  nature  of  the  petition  and  the 
^fendant's  answer,  may  I  proceed  with  the  testi- 
ony? 
The  Court:    Yes. 

Mr.  McKevitt:  I  would  like  to  put  Mr.  Keeton 
(1  the  witness  stand. 
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The  Court:     Unless  you  have  an  opening  state 
ment  to  make,  Mr.  Malott. 

Mr.  Malott:    No,  I  think  not,  I  will  reserve. 


PAUL  C.  KEETON 
a  petitioner  herein,  called  and  sworn  as  a  witnes 
on  his  own  behalf,  was  examined  and  testified  a 
follows : 

Direct  Examination 

Q.  (By  Mr.  McKevitt)  :  Your  name  is  Paul  C 
Keeton?  A.     Yes,  sir. 

Q.  You  are  one  of  the  petitioners  in  this  pro 
ceeding*?  A.     I  am.  [37] 

Q.     You  reside  in  Lewiston,  Idaho? 

A.     I  do. 

Q.     Practicing  lawyer?  A.     Yes,  sir. 

Q.  Admitted  to  practice  in  the  State  of  Idaho 
State  and  Federal  Courts?  A.     I  am. 

Q.  And  you  have,  I  understand,  occasional  prac 
tice  in  the  State  and  Federal  Courts  in  Washing 
ton? 

A.     I  am  admitted  in  this  Federal  Court  her( 

Q.  Mr.  Keeton,  how  long  have  you  been  prac 
ticing  law? 

A.     I  have  been  practicing  law  17  years. 

Q.  And  in  connection  with  your  practice,  I  as 
sume  that  you  have  had  occasion  to  represent  bot 
plaintiffs  and  defendants  in  trials  of  contested  a« 
tions  before  courts  and  before  juries? 

A.     Yes,  I  have  a  general  practice,  doing  botli 

Q.     Been  in  court  on  numerous  occasions? 

A.    Yes. 
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(Testimony  of  Paul  C.  Keeton.) 

Q.  Been  before  the  Supreme  Court  of  your  own 
state,  I  take  it,  on  numerous  occasions'? 

A.     On  numerous  occasions. 

Q.  Yes.  Well,  now,  I  would  like  to  ask  you  first, 
when  did  you  first  become  acquainted  with  Mr. 
Robert  Weyen?  [38] 

Mr.  McKevitt:  I  might  say  he  was  the  deceased 
insured  in  these  policies,  your  Honor. 

The  Court:    Yes. 

A.     1954. 

Q.  (By  Mr.  McKevitt) :  Briefly  explain  to  the 
dourt  how  that  acquaintanceship  arose  and  what 
followed  after  so  far  as  any  legal  phase  is  con- 
3erned. 

A.  Well,  Mr.  Weyen  was  logging  in  and  about 
Lewiston  and  on  several  occasions  I  worked  his 
ncome  tax  returns  and  did  small  logging  contract 
obs  for  him. 

Q.  Now,  with  reference  to  the  matter  in  issue 
n  this  action,  when  did  you  meet  Mr.  Defenbach? 
!  don't  know  how  you  pronounce  that. 

A.  When  did  I  first  become  acquainted  with 
ir.  Defenbach? 

Q.    Yes,  first? 

A.     I  have   known  him  for   a  long  time.   1945. 

Q.  You  have  done  legal  work  for  Mr.  Defenbach 
>rior  to  this  time? 

A.    Not  for  him,  but  he  does  tax  work  and  fre- 
uently  he  has  done  tax  work  on  estates  or  other 
aatters  that  I  had. 
*i  Q.    Well,  now,  in  connection  with  this  contro- 
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versy  here,  Mr.  Keeton,  when  did  you  first  have 

any 

A.  Well,  Mr.  Defenbach  had  been  doing  some 
tax  work  for  Mr.  Weyen — in  faCt,  I  had  recom- 
mended that  Mr.  Weyen  [39]  see  Mr.  Defenbach 
probably  in  1952  or  '53,  along  in  there,  and  he  had 
worked  several  tax  returns  for  him.  And  then  Mr. 
Weyen  was  in  grave  financial  difficulties  in  1954, 
so  a  creditors  x^ool  agreement  was  set  up,  which  is 
an  exhibit  in  the  Sun  Life  case,  and  Mr.  Defenbach 
was  designated  as  the  trustee  for  the  creditors  in 
that  pool.  I  prepared  the  pool  agreement  and  had'" 
many  discussions  with  Mr.  Defenbach  in  and  aboul 
that  time  and  thereafter. 

Q.  That  is  the  same  agreement  of  November  16 
1954? 

A.     Yes.  Of  course,  I  was  not  representing  Mr , 
Defenbach  at  that  time,  however. 

Q.     No,  I  understand.  A.     Yes. 

Q.  But  briefly,  and  with  reference  to  the  finan 
cial  difficulties  of  Mr.  Weyen  and  at  the  time  o 
the  execution  of  that  agreement,  approximateh 
what  was  his  indebtedness? 

A.  Well,  it  would  be  over  $200,000  on  open  ao 
counts  and  secured  accounts. 

Q.  And  what,  if  anything,  did  he  have  by  wa; 
of  assets  at  the  time  he  entered  into  this  agree 
ment? 

A.  Well,  he  had  a  going  logging  job  and  tractoi 
and  logging  equipment.  Of  course,  all  of  which  wer 
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(Testimony  of  Paul  C.  Keeton.) 
ander  chattel  mortgages  or  conditional  sales  con- 
tracts. [40] 

Q.  At  the  time  that  agreement  of  November,  '54 
5vas  entered  into,  you,  of  course,  I  take  it,  were 
fully  familiar  with  the  prior  agreement  that  is,  we 
night  say,  the  Stantill  Trust? 

A.     No,  I  was  not. 

Q.  You  were  not  acquainted  with  that  at  that 
ime?  A.     No,  sir. 

Q.  And  then  following  the  execution  of  the 
igreement  of  November  of  1954,  you  ascertained 
n  the  course  of  its  preparation  the  existence  of 
sertain  policies  of  life  insurance  on  Mr.  Weyen, 
lid  you  not? 

A.  Yes,  there  were  several  with  the  Sun  Life 
nd  several  with  The  Macabees — at  least  one  with 
?he  Macabees  —  and  two  were  with  the  Mutual 
lealth  Benefit  and  Accident  Association,  which 
7ere  placed  in  the  pool  with  Mr.  Defenbach  as 
eneficiary  in  the  event  of  Mr.  Weyen's  death. 

Q.     And   this   pool   was   for   the   benefit   of   the 
reditors,  secured  and  unsecured,  of  Mr.  Weyen? 
^tl  A.     About  $68,000  worth  of  unsecured  creditors 
nd  about  $140,000  worth  of  secured  creditors. 

Q.    Yes. 

The  Court:    What  was  the  security  on,  Mr.  Kee- 
^ajpn?  On  his  equipment? 

A.     On  tractors  and  loaders,  and  so  forth.   [41] 

The  Court:    All  right. 

Q.  (By  Mr.  McKevitt) :  And,  of  course,  you 
jjfecertained  the  existence  of  the  Stanfill  Trust  some- 
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time  subsequent  to  the  execution  of  the  agreement 

of  1954? 

A.  I  am  certain  that  the  first  time  I  became  ac-] 
quainted  with  the  so-called  Stanfill  Trust  was  aftei^ 
his  death. 

Q.  And  then  after  a  study  of  that  trust,  you 
observed  the  distinction  between  its  provisions  and 
the  one  that  you  drew?  A.    Yes. 

Q.     And  the  primary  difference  was  what? 

A.    Well 

Q.    Having  reference  now,  we'll  say,  to  the  chill 

dren? 

i\ 

A.  Well,  in  the  Stanfill  Trust,  of  course,  thc^j, 
children  would  have  got  all  of  the  insurance  money  ^ 
and  in  the  so-called  Defenbach  Trust,  it  would  hav(  ^ 
gone  to  the  creditors,  secured  and  unsecured.  \ 

Q.     To  the  exclusion  of  the  children?  L 

A.     To  the  exclusion  of  the  children.  L 

Q.  You  spoke  now  of  certain  policies  of  insurai 
ance  issued  by  Sun  Life  Assurance  Company.  I  wil  i\ 
ask  you  if  the  aggregate  amount  of  these  policie  it 
was  not  $60,303.92? 

A.     That  is  exactly  it,  with  double  indemnity. 

Q.     They  had  double  indemnity  provisions? 

A.     That's  right.  [42] 

Q.    Mr.  Weyen  came  to  his  death  accidentally] 

A.    He  died  April  16,  1955. 

Q.  And  The  Macabees  Insurance  Company  po"|ij 
icy,  the  aggregate  sum  of  $5,832? 

A.     That  was  a  $3,000  policy  with  double  inden| 
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ity,  and  then  the  reason  it  doesn't  quite  total  six 
J  there  was  a  loan  against  it. 
Q.     But  the  amount  of  it,  at  any  rate,  was  $5,832, 
;  that  correct!  A.     That  is  exactly. 

Q.     Now,  you  spoke  also  of  one  or  two  policies, 
believe,  in  the  Mutual  Benefit  of  Omaha.  One  was 
Dr  $2,500  and  the  other  for  $5,000? 
A.     That  is  correct. 

Q.     But  they  didn't  enter  into  the  litigation  out 
I  which  this  litigation  has  arisen,  did  they*? 
A.     No.   If  you  wish,   I   can   explain  that  very 
lickly  how  that  happened. 

Q.     Yes,  I  wish  you  would  for  the  benefit  of  the 
burt. 

A.     All  right.  As  soon  as  Mr.  Weyen  died,  Mr. 

efenbach  and  I  discussed  the  matter  of  collecting 

le  insurance  policies  to  put  the  money  in  this  pool 

id  I  wrote  letters  to  the   Sun  Life  and  to   The 

acabees    and   found   out   very    shortly   after   his 

iirfeath  that  his  ex-vdfe  had  protested  the  payments, 

[at  his  mother  had  protested  [43]  the  payments, 

ieiat  Mr.  Stanfill,  on  account  of  the  Stanfill  Trust, 

id  protested  the  payments;  but  on  the  two  poli- 

es  from  the  Mutual  Health,  Accident  and  Benefit 

ssociation,  for  some  reason  they  put  in  no  proof. 

}  immediately  I  procured  claims  from  them,  Mr. 

efenbach   and   I  filled   them  out,   we   sent   them 

imediately  in,   and,   of  course,  they  immediately 

lid,  but  on  all  the  others,  the  Sun  Life  and  The 

acabees,  they  refused  to  pay  any  money  to  anyone. 

l|Q.    Well,  what  you  did  then  was  get  into  the 
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hands  of  Mr.  Defenbach  shortly  after  the  death  o 
Mr.  Weyen  at  least  the  proceeds  of  the  Omaha  Pol 
icies?  A.     Which  was  about  $8,000. 

Q.  I  believe  that  we  listed  then  2,500  in  one  an* 
5,000  in  the  other. 

A.  Yes,  and  if  you  die  under  those  policies,  the; 
pay  you  back  all  the  premium  you  paid  in.  I  don'i 
understand  it,  but  that  is  how  it  came  to  be  ove 
$8,000. 

Q.  Do  you  want  to  amplify  that  any  furthei 
Paul,  in  connection  with  those  two  policies'? 

A.     No. 

Q.     That  is 

A.  That  is  where  actually  I  started  representin 
Mr.  Defenbach  as  trustee  for  the  pool,  was  rig! 
at  that  time,  immediately  following  the  death.  [44 

Q.  Then,  particularly  in  connection  with  thos 
two  policies'? 

A.     And  with  the  Sun  Life  and  The  Macabees 
course,  which  I  got  turned  down  on. 

Q.  Yes.  Well,  now,  in  connection  with  the  Su  j 
Life  policies,  which  we  have  pointed  out  to  h|| 
Honor  aggregate  some  $60,302,  and  prior  to  tl  J 
institution  of  this  action  brought  on  behalf  of  De 
enbach  as  trustee,  did  you  have  any  conf  erenc<j  ^ 
with  other  attorneys  or  representatives  of  oth<i 
claimants  ? 

A.  Yes,  I  had  conferences  with  Mr.  Defenba( 
on  several  occasions. 

Q.    When  did  they  take  place'? 

A.     They  took  place  in  my  office 
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Q.    At  Lewiston? 
A.    explaining  to  him  that  the  payment  of 

le  policies  had  been  protested,  and  then  on  July 
^'st,  in  the  office  of  Mr.  Paul  Hyatt  in  Lewiston,  a 

leeting  was   held,    at  which   meeting   there   were 

ftesent  Mr.  Defenbach,  Mr.  Russell  Randall 

Q.     He  is  an  attorney  at  Lewiston? 

A.    Mr.  Hyatt,  Mr.  C.  C.  Rowan  of  Spokane,  an 

iterested  creditor  in  this  matter,  and  myself. 
Q.    What  was  the  purpose  of  that  meeting? 

A.     Well,  Mr.  Rowan  had  come  down  to  advise 

3  that  there  [45]  was  going  to  be  filed  an  inter- 

teader  action  by  the  Sun  Life  Company  and  that 

5  had  thoroughly  briefed  the   law  and  that  the 

oney  would  all  go  into  the  Stanfill  Trust. 

Q.     Which  you  considered  as  being  tantamount  to 
declaration  that  the  assignment  that  you  drew 

asn't  of  much  legal  validity? 
«'A.     He  said  on  that  day  that  the  Stanfill  Trust 

as  irrevocable  on  many  and  many  occasions.  He 
I'bphasized  it  was  irrevocable  and  that  he,  repre- 

'nting  Mrs.  May  and  indirectly  the  children  un- 
'^  ^r  the  Stanfill  Trust,  would  recover  all  the  money. 
f  Q.  And  those  assertions,  or  some  of  them,  on  the 
"pt  of  Mr.  Rowan,  were  they  made  in  the  pres- 
fce  of  Mr.  Defenbach? 

A.    All  of  them  were  made  in  his  presence. 
^  Q.    Did  he  exhibit  some  concern  about  the  legal 

»sition  that  was  taken  by  Mr.  Rowan? 

A.    Well,  in  a  clam  way,  yes. 

Q.    Well,  then,   were  there  any  conferences  of 
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that  nature  such  as  you  have  narrated  subsequen 
to  the  ones  that  you  just  referred  to  and  prior  t| 
the  institution  of  the  interpleader  action? 

A.  No,  there  were  no  more  conferences  unfc 
after  the  filing  of  the  interpleader  action,  whic 
was — well,  [46]  very  shortly  thereafter.  That  wa 
filed  about  the  10th  of  July  or  something  very  clos 
to  that. 

Q.  Did  you  make  an  explanation  to  Mr.  Defei 
bach  about  the  nature  of  this  interpleader  actioj 
why  it  was  brought,  and  so  on? 

A.  Oh,  yes,  Mr.  Defenbach  understood  that 
the  insurance  company  couldn't  determine  wl:' 
were  the  proper  claimants  on  these  policies,  th( 
there  was  a  manner  by  which  they  could  sue  ever; 
one  that  was  interested,  and  I  advised  him  that  thi 
would  happen  and  he  would  surely  be  served  wil 
process,  and  then  shortly  thereafter  he  was  serve 
with  process,  which  he  brought  to  my  office. 

Q.  In  other  words,  you  advised  him  that  t' 
insurance  companies  were  not  going  to  take  upc 
themselves  the  responsibility  of  determining  t 
disbursements  of  these  funds,  is  that  true? 

A.     I   advised  that  it  was   a  certainty  that 
interpleader  action  would  be  filed  in  the  case,  ye 

Q.  Well,  now,  after  the  interpleader  action  w. 
filed  and  was  served,  of  course,  he  delivered  t 
complaint  to  you?  A.     Yes. 

Q.  What  did  you  then  do  in  connection  wi 
that  litigation? 

A.    I  discussed  the  interpleader  case  all  ove 
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!ii|and  it  had  [47]  been  filed  in  the  District  Court  for 
the  Eastern  District  of  Washington  in  Spokane 
County  and  so  I  made  arrangements  thereafter, 
itijeither  by  letter  or  telephone,  with  Mr.  Etter  to 
join  with  me  under  the  rules  of  the  court,  and  I 

a  took  it  on  myself  to  prepare  entirely 

Q.     Before  you  get  to  that,  Paul,  did  you  advise 
NLt.   Defenbach  that  you  were   going  to   associate 
eiMr.  Etter  and  why  you  thought  he  should  be  asso- 
ofeiated  ? 

A.     I  am  certain  that  I  told  Mr.  Defenbach  that 
[  was  going  to  associate  Mr.  Etter,  yes.  Whether 
\l  advised  him  of  the  court  rule  here  that  it  was 

lii|aecessary,  I  am  not 

Mr.  Malott :  You  advised  him  before,  in  advance  ? 
Mr.  McKevitt:  Before  he  employed  him. 
dt;    Q.     Well,  in  other  words,  you  considered  it  nec- 
v(?ssary  to  have  a  Washington  legal  representation 
n  connection  with  your  services,  is  that  true? 
A.     I  did. 
pd   Q.     Now,  do  you  recall  then  when,  if  there  was, 
tl|^he  first  meeting  in  which  Mr.  Defenbach  and  your- 
self and  Mr.  Etter  were  present  in  connection  with 
pis  litigation  1 
A.     No,  I'm  not  sure  of  the  first  time.  I  can  tell 
ou  one  of  the  times,  which  would  have  been  the 
7th  day  of  October  of  1955. 
Q.    Well,  prior  to  that  time,  had  there  been  any 
^fiscussion   [48]  between  Mr.  Defenbach  and  your- 
^;elf  concerning  attorney  fees? 

A.    Yes,  I  discussed  it  with  Mr.  Defenbach. 


46  Ralph  B.  Defenhach  vs. 

(Testimony  of  Paul  C.  Keeton.) 

Q.  And  what  was  the  result  of  that  discussion? 
"What  did  you  say  to  him  and  the  substance  and! 
what  did  he  say  to  you? 

A.    Well,  Mr.  Defenhach  told  me  on  many  occa- 
sions that  his  position  was  a  very  vague  one;  that' 

•  'I 
he  didn't  know  what  he  could  do  with  the  approxi-' 

mately  $8,000  that  he  had  on  hand.  There  were  40,-1 

000,  or  in  that  neighborhood,  of  tax  liens.  jj 

Q.     State  and  Federal?  A.     State  and 

Mr.  Malott:    Pardon  me,  are  you  narrating  con 
versation  or  giving  background?  I  don't  care,  buti 
I  wish  you  would  distinguish. 

A.     I  am  narrating  conversation. 

Mr.  Malott :    Okay. 

A.     Mr.  Defenhach  and  I  discussed  the  tax  liens' 
which  were  on  this  money,   aggregating,   I  think, 
36,000  plus,  for  sure — in  fact,  I  have  them  all  here 
the  tax  liens;  that  also  Mr.  Weyen  had  been  ac 
cused  by  the  Federal  Government  of  a  timber  tres- 
pass   and   both   Mr.    Defenhach    and    I    had    beer 
warned  by  the  United  States  Attorney  that  thej 
claimed   a   priority   on   any   moneys   in   this    [49"' 
creditors'  pool  first,  and  also  the  United  States  At 
torney  advised  Mr.   Defenhach   by   letter  that  h< 
would  hold  Mr.  Defenhach  personally  liable  if  h 
paid  out  any  creditors  or  anybody  ahead   of  th 
U.  S.  Government  on  both  the  tax  liens  and  th 
timber  trespass,  and  I  have  his  letter  right  here 
if  you  would  like  to  see  it. 

Q.     (By  Mr.  McKevitt)  :    Well,  at  any  time  thei 
and  because  of  his  feeling  in  that  regard,  did  h 
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idvance  you  any  moneys  of  any  kind  or  character 

3y  way  of  expense  or  anything  else? 

A.     He  did  not. 

The  Court:  I  don't  think  it  makes  any  diifer- 
mce,  probably,  but  is  that  the  United  States  Attor- 
ley  for  the  District  of  Idaho? 

A.     Yes,  sir. 

The  Court:    Yes,  all  right. 

Q.  (By  Mr.  McKevitt) :  Do  you  have  a  copy  of 
hat  letter? 

The  Court:  I  don't  care  to  see  the  letter,  I  just 
vas  curious  to  know  whether  it  was  this  office  or 
he  Idaho  office.  It  doesn't  make  any  difference. 

Mr.  McKevitt:  It  is  a  very  peremptory  demand 
—I  don't  mean  peremptory,  but  I  mean  very  in- 
icative  of  their  position. 

The  Witness :  I  might  state  one  more  thing,  [50] 
ir.  McKevitt. 

Q.     Go  ahead. 

A.  Regarding  the  holding  of  the  moneys  in  the 
iund,   immediately  after  Mr.   Weyen's   death,   the 

ureau  of  Internal  Revenue  notified  Mr.   Defen- 

ach  that  they  were  going  to  go  back  several  years 
jji[nd  audit  Mr.  Weyen's  tax  returns  for  income  tax 
jj  Issessments  or  violation  and  that  he  would  have  to 
Ljjjnpound  all  of  his  records  and  hold  all  of  his  rec- 
A  [cds  together  undisturbed,  so  to  speak.  So  Mr.  Def- 
I  abach  rented  an  office  in  the  same  building  that 

iy  office  is  in,  these  records  were  impounded  in 
I Jiat  building,  and  on  account  of  the  letter  which 
I  [r.  Def enbach  is  looking  at  now,  no  moneys  were 
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paid  out   on  that   office   for  the   rent,   which   was 
accruing  at  the  rate  of  $25  per  month,  for  eleven 
and  one-fifth  months.  i 

Q.  And  while  we  are  on  that  subject,  is  it  noti 
the  fact  that  the  payment  was  finally  made  aften 
the  entry  of  judgment  in  this  court;  is  that  true? 

A.  The  payment  of  the  rent  was  made  threei 
and  a  half  months  after  the  entry  of  the  judgment 
in  this  Court  on  March  14,  1956.  There  is  the  re-' 
ceipt  for  the  rent  (indicating).  j 

Q.  Well,  now,  can  that  chronologically  bring  us 
down  to  a  meeting  then  had  between  yourself  an(J 
[51]  Mr.  Etter  and  Mr.  Defenbach?  A.    Yes^ 

Q.     All  right,  tell  the  Court  about  that. 

A.  Well,  I  had  had  discussions,  as  I  said,  witt 
Mr.  Defenbach  about  what  to  do  with  the  8,00C 
some  odd  dollars  there  were  on  hand  on  numerous 
occasions.  He  told  me  that  until  his  position  was 
clarified,  he  wasn't  going  to  do  anything  with  ii 
or  pay  it  out  at  all,  because  the  government  mighl 
consider  him  what  they  call  a  transferee  anc| 
also 

Mr.  Malott:  Pardon  me,  Mr.  Keeton,  are  yoi 
now  narrating,  telling  of  the  conversation  in  Mr 
Etter 's  office? 

A.     No,  I  am  not. 

Mr.  Malott:     I  think  that  was  the  question. 

A.     It  is  not  responsive,  I  will  answer  it. 

Mr.  Malott:  I  don't  want  to  be  technical,  bu 
I  am  trying  to  distinguish  between  conversation 
and  background. 
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Mr.  McKevitt:    I  see. 

Mr.  Malott:    That  is  what  I  am  trying  to  do. 
The  Court:     That  was  just  introductory,  prob- 
3ly.  Your  question  called  for  conversation  in  Mr. 
tter's  office. 

Mr.  McKevitt:  Well,  I  don't  know  whether  it 
ras  in  [52]  Mr.  Etter's  office,  but  where  the  three 
:  them  were  present.  I  think  the  three  were  in 
pokane. 

A.     All  right,  there  were  three 

Mr.  Malott:  Pardon  me,  if  you  will  just  try  to 
Lstinguish.  I  have  no  o]3Jection  to  giving  back- 
round  if  you  try  to  distinguish  between  back- 
round  and  direct  conversation. 
A.  I  will  tell  the  time  and  place  of  each  con- 
prsation. 

Mr.  Malott:    Yes. 

A.  The  day  before  the  trial  on  October  17th  of 
?55,  Mr.  Defenbach  had  come  from  Lewiston  and 
}  had  I  and  we  were  over  in  the  Ridpath  Hotel, 
t  that  time  I  told  Mr.  Defenbach  that  I  had  pre- 
pired  a  letter  that  I  was  going  to  give  him  con- 
rning  a  fee  arrangement  in  this  case,  as  we  had 
pid  none  so  far.  He  told  me  that  it  would  be  no 
ie  because  he  felt  that  he  had  no  authority  what- 
ever to  make  any  fee  in  the  case;  there  would 
!  no  use  to  talk  with  him  about  any  agreement 
'  any  fees  in  the  case. 

I  And  I  went  over  to  Mr.  Etter's  office  and  told 
^at  to  Mr.  Etter,  and  he  came  back  with  me  to 
e  hotel. 
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Q.  (By  Mr.  McKevitt)  :  Well,  maybe  we  haven 'i 
established  when  Mr.  Etter  definitely  came  into  th( 
litigation  after  the  interpleader  action  was  filed. 

A.     Mr.  Etter  came  into  the  litigation  on  7-25-55| 

The  Court:     I  am  going  to  take  a  recess  now| 
and  I  have  asked  for  presentence  investigation  re 
ports  in  three  criminal  cases  and  if  they  are  ready^ 
I  think  I  will  take  them  up  right  after  the  recessi 
Shouldn't  take  very  long. 

(Whereupon,  a  recess  was  taken.) 

Q.  (By  Mr.  McKevitt) :  Now,  with  reference  tj 
any  meeting  that  was  had  between  you  and  Ml 
Etter  and  Mr.  Defenbach  and  pertaining  to  thi 
litigation,  when  did  you  say  that  took  place  an« 
where  ? 

A.     Well,  it  took  place  the  night  before  the  triaf 
on  the  17th  in  the  Ridpath  Hotel. 

Q.     Three  of  you  present*? 

A.     Three  of  us  present. 

Q.  Was  there  a  fee  discussion,  a  discussioi 
about  fees? 

A.  Yes,  I  had  been  to  Mr.  Etter 's  office  and  tol 
him  that 

Mr.  Malott:  Pardon  me,  I  wish  you  would  tri 
to  stick  to  the  discussion. 

A.  Yes,  there  was  a  discussion  about  fees  a 
that  time. 

Q.     (By  Mr.  McKevitt) :  The  three  of  you  there 

A.     Yes. 

Q.    What  was  that  discussion?  What  was  said 

A.    Well,  Mr.  Defenbach  said  that  on  account  c 
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le  tax  liens  and  various  restraints  that  were  put 
b  that,  that  [54]  he  would  not  be  able  to  pay  any 
jes  at  that  time. 

Q.  And  was  he  concerned  at  all  about  any  in- 
)rmation  he  had  received  from  the  Federal  Gov- 
nment  about  possible  personal  liability  on  his 
irt?  A.     Yes,  he  was. 

Q.  Is  that  referred  to  in  this  letter  of  Novem- 
r  16,  1955  to  Mr.  Defenbach  from  the  United 
tates  Attorney  in  Boise?  A.     That's  right. 

Q.  Well,  now,  in  this  conversation  in  this  meet- 
g  here  in  Spokane,  did  Mr.  Etter  make  any  ob- 
rvation  to  Mr.  Defenbach  about  fees? 
A.  Well,  Mr.  Etter  wanted  a  retainer  fee  on 
e  case.  He  asked  Mr.  Defenbach  for  a  retainer 
e  on  the  case,  and  Mr.  Defenbach  explained,  as 
have  said,  that  he  would  not  pay  any  of  this 
oney  out  on  account  of  the  fact  of  all  these  prior 
aims,  and  also  that  under  the  Defenbach  Trust- 

ent  agreement  of  November  15th 

Q.     1954. 

A.    1954,  in  that  agreement  the  government 

,s  a  priority  to  any  moneys  that  come  into  the 

Iiol.  So  Mr.  Etter  at  that  time  said:  "Well,  under 
ose  circumstances,  we  take  these  cases  on  a  con- 
igent  fee  or  handle  them  on  a  contingent  fee." 
Q.  Did  Mr.  Etter  make  any  observation  as  to 
[5]  the  amount  of  the  contingent  fee? 
A.  He  talked  about  percentages,  yes.  He  talked 
a  out  25  per  cent  if  settled,  30  per  cent  if  tried, 
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and  40  per  cent  if  appealed,  and  Mr.  Defenbacl 
said  that  he  could  not  agree  to  anything. 

Q.  Well,  did  he  say  anything  with  reference  ti 
the  reasonableness  or  unreasonableness  of  such  a: 
arrangement  if  he  had  been  able  to  enter  into  it 

A.     He  said j 

Mr.  Malott:  Objected  to,  if  the  Court  please,  i 
it  is  for  the  purpose  of  proving  a  contract. 

The  Court:     No 

Mr.  McKevitt:  No,  it  isn't  for  the  purpose  c 
proving  a  contract. 

Mr.  Malott :  The  witness  is  not  an  expert  on  th 
thing  and  his  opinion  would  not 

The  Court:  Well,  it  might  be  an  admissio 
against  interest.  I  will  let  him  answer. 

Mr.  McKevitt:     My  position  was,  accepting  th: 
to  be  true,  that  it  showed  that  he  considered 
that  time  the  fee  to  be  reasonable.  That  is  my  pu| 
pose,  your  Honor. 

The  Court:    I  see. 

A.  He  said  that  he  had  no  objection  to  th 
type  of  arrangement,  but,  however,  he  would  nt 
agree  to  it.  i 

Q.  Is  that  where  the  matter  then  was  left  [5( 
standing  so  far  as  fees  were  concerned? 

A.    That  was  where  the  matter  was  left  standin 

Q.  Now,  with  reference  to  certain  items  of  e 
pense  entailed  by  yourself  coming  to  Spokane  fro 
Lewiston,  going  back,  and  remaining  here  and  oth 
items,  were  they  all  paid  out  of  your  person 
account  ? 
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A.  Paid  all  my  expenses  out  of  my  own  per- 
onal  account. 

Q.    What  do  they  amount  to?  Do  you  have  a 
1  record  of  them? 

A.    Well,  I  was  in  to  Spokane  seven  times. 

Q.     In  connection  with  this  litigation? 

A.  This  litigation,  and  my  hotel  bills  were  $8.12, 
f5.17,  $18.15,  $50.53,  $9,  $14.92. 

The  Court:    The  plaintiffs  are  not  claiming  this 
n  addition  to   showing  what  was   expended?  All 
.right,  go  ahead. 

Mr.  McKevitt:    Yes,  your  Honor. 

Mr.  Malott:     I  got  a  total  of  $105.89  on  that. 

The  Court:    Is  that  correct,  $105.89? 

Mr.  Malott:    Very  quickly  added. 

The  Court:     Go  ahead. 

bJ  a.     In  addition  to  that,  I  drove  my  car  on  those 

)ccasions  and  it  was  225  miles  from  here  to  Lewis- 

;on  roundtrip   and  I   would  figure   that  it  would 

fost  you  a  minimum  to  drive  your  car  back  and 

Du'orth  $70  on  seven  trips. 

Q.     (By  Mr.  McKevitt)  :    Now,  Mr.  Keeton,  you 
f)|57]  referred  to  certain  tax  liens 

Mr.  McKevitt:  And  I  think  for  the  purpose  of 
his  record,  your  Honor,  to  protect  it,  I  better  have 
[hem  marked. 

The  Court:    All  right. 

Mr.  McKevitt:  Reduced  and  produced  in  evi- 
l.ence.  And  while  the  Clerk  is  marking  those,  it 
^n't   our  intention   to   encumber   the   record  with 
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to  make  in  this  connection  that  I  have  overlooked! 
asking  you?  A.     No,  I  don't  think  so. 

Q.  Oh,  by  the  way,  after  the  entry  of  judgment, 
is  it  not  a  fact  that  the  appeal  steps  that  were  ini-j 
tiated  by  Mr.  Defenbach  Tip  to  a  certain  point,  that! 
they  were  processed  through  Mr.  Etter's  office?       | 

A.    Well,  yes,  all  of  the  appeal  was  processed! 
[60]  through  either  his  office  or  mine  up  until,  oh. 
sometime  maybe  as  late  as  June  of  '56. 

Q.  Well,  the  perfecting  of  the  appeal  would  hi 
by  Defenbach,  but  I  mean  the  records  on  appeai 
were  submitted  to  Mr.  Etter  and  to  you? 

A.     That's  right. 

Q.     For  examination?  A.     That's  right. 

Q.  And  the  records  were  examined  on  appeal 
were  they,  by  you  and  Mr.  Etter? 

A.     That's  right. 

Q.  Now,  Mr.  Keeton,  do  you  have  an  opinioi 
then  as  to  the  reasonable  value  of  your  service; 
rendered  in  this  litigation  by  yourself  and  Mr 
Etter?  Do  you  have  an  opinion? 

A.     Yes,  I  have  an  opinion. 

Q.    What  is  it? 

A.  I  have  an  opinion  that  we  are  entitled  to  2i 
per  cent  of  the  recovery  in  this  case. 

Mr.  McKevitt:    You  may  examine. 

Cross  Examination 

Q.     (By  Mr.  Malott)  :     How  long  did  this  tvu 

last,  the  trial  proper,  last?  A.     One  day.  [61' 

Q.     One  day.  What  time  of  the  day  did  it  start; 
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A.     Oh,  I  think  shortly  after  10  in  the  morning. 

Q.     What  time  did  it  close  1 

A.     Oh,  I  think  around  3  in  the  afternoon. 

Q.  And  then  prior  to  that  time,  what  prelim- 
nary  motions  did  you  have  in  court '? 

A.     Well,  we  will  have  to  have  the  docket. 

Q.  If  you  can  recall  how  many  times  you  were 
n  court  on  preliminary  motions? 

A.  May  I  ask  a  question  off  the  record?  Do  you 
Qean  how  many  times  was  I  in  court  or  he,  or  both 
f  us? 

Q.     I  am  going  to  cover  both  of  you. 

A.  All  right.  Prior  to  the  trial,  I  would  say 
our  times,  by  looking  at  this  fast. 

Q.  What  were  those  matters  that  you  were  in 
bere  on?  Let  me  ask  you  this,  was  there  a  pre- 
pial?  A.     No  pre-trial  conference. 

!  Q.    Was  there  a  motion  to  dismiss? 


A.     No  motion  to  dismiss. 


Q.     What  was  the  nature  of  the  preliminary  mat- 

irs  that  you  handled,  then?  I  am  just  going  to  ask 

le  question.  If  you  want  to  confer  with  Mr.  Etter, 

have  no  objection,  if  it  is  all  right  with  the  Court, 

'  '.  Mr.  Etter  can  answer  better. 

A.  Well,  why  don't  we  offer  the  docket,  if  you 
ouldn't  care?  [62] 

Mr.  McKevitt:    Let's  see  it. 

A.    I  might  say  that  I  wasn't  up  here  so  I  don't 

ow  how  many  times. 

Mr.  Malott :    I  see. 

Mr.  McKevitt:    Would  you  mark  that  as  a  peti- 
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tioners'  exhibit  and  we  will  offer  it  in  evidence! 

The  Clerk:    Marking  Petitioners'  B. 

The  Court:    All  right.  \ 

Q.  (By  Mr.  Malott) :  Now,  Mr.  Keeton,  at  the 
outset,  at  the  beginning  of  this  matter  when  you 
first  undertook  employment,  didn't  you  and  Mr; 
Defenbach  agree  both  with  each  other  that  you 
would  defer  the  matter  of  asking  for  fees  until  the 
matter  was  brought  to  a  conclusion,  and  that  at  thai 
time  you  would  look  at  the  over-all  results  and 
what  had  happened  in  the  thing  and  both  rendei 
your  bills  at  that  later  date  when  the  matter  was 
all  wound  up? 

A.     That  is  a  part  of  the  discussion,  yes. 

Q.     At  the  outset,  it  was  so  agreed,  wasn't  it| 

A.     If  you  add  certain  things  to  it,  it  was,  yesj 

Q.  Now,  the  next  thing  I  wanted  to  ask  youi 
you  stated  on  direct  examination  that  prior  to  assoi 
elating  Mr.  Etter  in  this  proceeding  you  advised  i 
Mr.  Defenbach  of  your  intention  so  to  do.  I  ant 
going  to  ask  you,  isn't  [63]  it  a  fact  that  you  di(  \ 
not  tell  him  before  associating  Mr.  Etter?  ji 

The  Court :     Pardon  me,  this  has  been  offered  li 
Have  you  any  objection  to  it?  \\ 

Mr.  Malott :     I  didn't  know  it  had  been  offered  si 
Well,  this  is  the  Clerk's 

A.     That  is  our  docket. 

The  Court:    No,  that  is  their  docket. 

The  Clerk:    That  isn't  the  Clerk's. 

Mr.  Malott:     I  would  prefer  to  have  Mr.  Ette 
testify  before  it  is  admitted. 
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The  Court:    Well,  all  right. 

Mr.  Malott:  I  am  objecting  as  to  no  sufficient 
dentification. 

The  Court:    All  right.  No,  there  isn't. 

The  Witness:  It  could  be,  Mr.  Malott,  that  I 
trepared  the  answer  to  this  interpleader  case;  that 
i  talked  with  Mr.  Etter  about  it,  that  we  signed 
iur  names  to  it,  and  to  file  it  up  here,  I  had  to 
lave  Washington  counsel,  and  it  could  be  either  be- 
Dre  or  at  the  time  or  immediately  after  that  that  I 
dvised  Mr.  Defenbach,  but  Mr.  Defenbach  knew 
ery  early  in  this  litigation  that  Mr.  Etter  was  in 
le  case. 

Q.  (By  Mr.  Malott) :  Oh,  yes.  Please  under- 
kand  I  am  not  making  any  accusations  that  there 
34]  is  anything  wrong,  I  am  simply  asking  if  the 
iioice  was  not  yours  and  actually  Mr.  Etter  was 
inployed  by  you?  A.     I  picked  him  out. 

j  Q.  Yes,  you  picked  him  out.  And  now  with  ref- 
t'ence  to  these  matters  of  the  claims  of  the  taxing 
^encies,  these  tax  liens,  you  had  conferences  with 

le  Director  of  Internal  Revenue   relative  to   ad- 

inistration  of  this  estate  and  using  the  money  of 

le  estate  for  the  purpose  of  carrying  on  this  liti- 

ition,  didn't  you?  A.     I  never  did. 

Q.     You  never  did. 

Mr.  Malott :    Will  you  mark  this,  please  ? 

The  Clerk:    I  have  marked  this  as  Respondent's 
for  identification. 

Mr.  Malott:  Do  you  have  any  objection  to  Re- 
£)ondent's  C?  That  is  the  letter 
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Mr.  McKevitt:    I  haven't  read  this. 
The  Witness:    You  have  read  that,  sure. 
Mr.  McKevitt:    It  is  your  exhibit?  Oh.  We  havi 

no  objection. 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  said  letter  was  admitted  ir 
evidence  as  Respondent's  Exhibit  C.) 
[See  pages  130-131.] 

Q.  (By  Mr.  Malott) :  Showing  you  Respond! 
ent's  Exhibit  C,  I  [65]  wonder  if  Mr.  DefenbacI 
or  somebody  underscored  a  portion  of  it.  That  haj 
been  underscored,  "that  before  paying  creditors, 
that  has  been  underscored  in  the  courtroom,  hai 
it  not?  A.     Yes. 

Mr.  McKevitt :    I  think  I  did  that,  Tom. 

Mr.  Malott:  Oh,  did  you  do  it?  Mr.  McKevitt 
then,  underscored  it. 

Just  to  summarize,  if  I  may,  this  Exhibit  C 
letter  from  the  United  States  Attorney  in  Boise 
pointing  out  the  existence  to  Mr.  Defenbach  an^ 
advising  him  of  tax  liens,  of  a  judgment  agains 
Mr.  Weyen  for  $444  and  a  claim  of  the  Interna 
Revenue  Service  for  $34,398.62,  the  third  para 
graph  of  which  letter  states: 

"The  United  States  is  entitled  to  priority  of  pay 
ment  of  these  claims  by  reason  of  Federal  Statut 
31  use,  191.  31  use,  919,  makes  the  assignee  fo 
the  benefit  of  creditors  personally  responsible  to  tb 
United  States  if  he  fails  to  pay  the  debts  of  th 
United  States  before  paying  other  creditors." 
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Q.  Now,  do  you  say  that  you  and  he,  you  and 
Mr.  Defenbach,  were  aware  of  this  letter? 

A.     Yes,  I  made  that  copy  in  my  office.  [^Q'\ 

Q.  You  made  that  copy.  Now,  did  you  advise — 
or  put  it  this  way:  You  never  felt  that  anything 
in  the  revenue  laws  was  going  to  preclude  you  from 
paying  reasonable  costs  of  administering  the  estate 
before  paying  the  government? 

A.     I  didn't  know  the  answer  to  that. 

Q.  Well,  you  did  read  the  letter.  It  was  a  warn- 
ing not  to  pay  other  creditors;  there  was  no  warn- 
ing you  ever  received  from  the  United  States  Gov- 
rnment  or  anybody  else  advising  that  you  couldn't 
pay  reasonable  and  necessary  costs  of  administra- 
:ion,  did  you? 

A.     No,  not  in  those  words,  no. 

Q.  Very  well.  And  you  knew,  of  course,  and 
dways  expected,  that  there  would  be  some  money 
ivailable  for  the  payment  of  attorney  fees  in  this 
^ction,  didn't  you? 

A.  No,  I  didn't  know  that  there  would  be  any 
Lvailable. 

Q.  Didn't  you  expect  to  get  a  flat  fee,  some  kind 
>f  a  flat  fee,  for  the  conduct  of  this  litigation  re- 
gardless of  the  outcome? 

A.     Not  if  the  government  took  all  the  money 

ider  the  tax  liens,  I  sure  didn't.    - 

Q.  Of  course  not,  of  course  if  they  took  ahead 
^f  you.  I  am  talking  about  your  frame  of  mind, 
iidn't  you  always  expect  you  would  receive  a  flat 
ee  for  the  trial  of  this  case?  [67] 
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Mr.  McKevitt:    From  whom? 

Mr.  Malott:    Out  of  the  funds  of  the  estate. 

A.    ¥0,  I  didn't. 

Q.     (By  Mr.  Malott)  :    You  did  not? 

A.     No.  I  hoped  that  that  was  true.  If  the  big 
case  was  lost,  yes,  I  hoped  it  was  true. 

Q.     If  the  big  case  was  lost,  you  hoped  to  still 
collect  out  of  the  estate,  didn't  you? 

A.     If  the  government  didn't  take  it  all. 

Q.  Well,  but  I  mean  you  expected  that  your 
claim  for  attorney  fees  in  fighting  this  big  case 
would  take  precedence  over  the  government's  tax, 
liens?  A.     I  didn't  think  it  would. 

Q.  Didn't  think  it  would.  But  you  were  going; 
to  try  that,  weren't  you? 

A.  Well,  I  never  came  to  that,  I  never  got  toii 
that  juncture.  i 

Q.  All  right.  I  just  ask  you  categorically  if  you'j 
didn't  know — well,  I  have  asked  you  that.  :i 

Now,  with  reference  to  actual  trial  of  the  lawsuit : 
itself,  there  were  no  substantial  disputes  over  then 
facts  in  the  case,  were  there?  i^ 

A.  Yes,  I  would  say  there  were  some  very  sub-| 
stantial  disputes  over  the  facts  in  the  case.  [68]     /: 

Q.  And  the  case  ended  up  as  a  mixed  questioniid 
of  law  and  fact?  i' 

A.     I  would  say  it  ended  up  more  as  a  question  1 
of  law,  Mr.  Malott,  than  a  question  of  fact,  as  it 
ended  up. 

Q.  You  and  his  Honor  are  much  more  familial:  :j 
with  this  case  than  I  am,  but  could  you  tell  usd; 
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where  the  factual  disputes  arose,  where  the   case 
turned  on  questions  of  fact,  of  disputed  questions 
of  fact? 

A.     Well,  the  case  turned  on  the  jDriority  of  the 
claims  of  the  various  people  involved  in  the  case, 
^n  other  words,  one  person  claimed  a  priority  be- 
ause  of  the  payment  of  jiSLTt  of  the  insurance  pre- 
miums. 

Q.     I  understand  that,  yes. 

A.  Another  person  in  the  case  claimed  a  pri- 
)rity  on  account  of  being  the  ex-wife.  Whether  she 
Jitended  to  say  the  divorce  was  no  good  or  not, 
ive  didn't  know  until  the  case  was  tried.  The  other 
parts  of  the  case  hinged  on  whether  the  so-called 
^tantill  Trust  took  precedence  over  the  so-called 
L)efenbach  Trust. 

Q.     Perhaps  you  don't  imderstand  my  question, 
ri^r.  Keeton.  My  question  is  where  did  the  case  turn 
»n  disputed  questions  of  fact?  I  think  you  are  tell- 
ng  me  questions  of  law. 

A.  Well,  in  his  Honor's  decision,  I  think  it 
linged  on  a  question  of  law.  [69] 

Q.     That  is  what  I  meant,  yes. 

A.  But  we  couldn't  depend  on  that  when  we 
ried  it. 

Q.     All  right.  And 

The  Court:  It  runs  in  my  mind — may  I  ask  this 
uestion:  Weren't  there  a  good  deal  of  background 
acts  there  which,  we'll  say  at  least,  weren't  ad- 
iiitted  tending  to  show  the  intention  of  the  trust 
ettlor  with  reference  to  these  vital  documents? 
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A.    There  was. 

The  Court:    All  right,  go  ahead. 

Q.  (By  Mr.  Malott) :  And  you  tell  this  conver- 
sation with  Mr.  Etter  the  night  before  the  case  was 
tried,  that  you  said  you  had  a  letter  in  your  pocket 
relative  to  the  payment  of  fees,  and  did  you  show; 
him  the  letter"?  A.    Mr.  Defenbach?  I 

Q.    Yes. 

A.     No,  he  said  it  would  do  no  good. 

Q.  Yes.  And  didn't  he  tell  you  at  that  time,  in 
substance,  that  "We  are  not  going  to  talk  on  any 
different  basis  than  we  have  talked  all  the  way, 
through.  We  have  had  this  agreement  all  the  way 
through  that  we  will  wait  until  the  end  of  the  ter 
ruination  of  this  entire  transaction,  and  thereupon 
you  and  I  will  both  determine  what  fees  should  b^ 
requested  and  we  will  submit  the  matter  to  the 
creditors  committee  under  the  [70]  assignment  of 
November  16,  1954'"? 

A.  No,  he  did  not.  He  told  me  that  he  had  no 
authority  to  make  any  agreement,  the  way  he  fel 
about  it.  8 

Q.  And  I  think  earlier  you  said  on  direct  ex 
amination  he  had  no  objection  to  that  type  of  agree 
ment,  but  that  he  could  not  agree  to  if? 

A.    Yes. 

Q.     Would  not  agree  to  if? 

A.     In  substance,  that  was  it. 

Q.     Yes,  neither  could  nor  would  agree  to  if? 

A.    And  did  not. 
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Q.     And  did  not.  Now,  after  that,  did  you  make 
my  written  demands  upon  him  for  fee? 

A.     Yes.  You  have  them  in  your  file. 
,  Q.     I  have  Mr.  Etter's  letters,  but 

A.     No,  I  made  no  demands. 

Q.    Mr.  Etter  made  all  written  demands  1 

A.    Right. 

Q.  So  you  went  to  trial  in  the  case,  and  did  you 
ver  ask  Mr.  Defenbach  for  reimbursement  of  your 
ersonal  expenses  in  the  conduct  of  this  litigation? 

A.  No,  I  did  not.  After  the  trial  was  over,  I 
ever  did  ask  him  for  any  reimbursement.  He  of- 
ered  at  one  time  to  pay  Mr.  Etter's  expenses  in 
'le  case,  and  that  would  have  been  about  the  1st 
f  March  of  1956.  [71] 

Mr.  McKevitt:    Of  what  year?  '56? 

A.    Yes. 

Q.  (By  Mr.  Malott)  :  Do  you  have  your  office 
bpy  of  your  letter  of  June  6,  1956,  carbon  copy? 

do  not  have  the  original  of  that,  I  have  got  a 
)py  of  it? 

A.     Oh,  yes.  Do  I  have  my  office  copy? 

Q.     Or  your  carbon  copy  of  that  letter? 

A.     Sure. 

Mr.  Malott:     Well,   if  there  is   no   objection,  I 

ill  offer  that  as  a  true  copy  of  the  original  and 
tiybody  can  correct  it. 

The  Witness:    No  objection. 

Mr.  McKevitt:    No  objection. 

The  Court:  That  will  be  Respondent's  Exhibit 
1  then? 
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The  Clerk:    Yes,  your  Honor. 
The  Court:    It  is  admitted. 

(Whereupon,  the  said  letter  was  admitted  ir| 

evidence  as  Respondent's  Exhibit  D.)  ' 

[See  pages  131-135.]  j| 

Mr.  Malott:     Then  the  next  is  a  series  of  correJ 

spondence;  a  letter  of  March  26  from  Etter  and] 

Connelly   to   Paul   Keeton;   a   letter   of   April   11., 

1956  to  Ralph  Def enbach ;  a  letter  of  April  13,  1956j 

from  Mr.  Etter  to  Mr.  Paul  Keeton;  and  a  lettei 

[72]  of  June  1,  1956  from  Mr.  Etter  to  Mr.  Defen-: 

bach. 

Is  there  any  objection  to  any  of  those? 
The  Witness:     Well,  ask  Mr.  McKevitt.  I  havf 
none. 

Mr.  McKevitt:    I  haven't  seen  them. 

Mr.  Malott:    That  is  just  a  series  of  correspond 
ence.  j 

The  Court:     What  is  the  purpose  of  this,  Mi| 
Malott? 

Mr.  Malott:    Demands  for  payment  of  fees. 

The  Court :    Well,  is  there  any  question  but  wha 
he  demanded  the  fee? 

Mr.  Malott:    Well,  the  amounts  of  the  demand 
and  the  suargestions 
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Mr.  Etter:  Attempts  at  compromise.  You  ca: 
put  it  all  in  if  you  want,  I  don't  care. 

The  Court:  You  mean  he  offers  to  settle  fo 
less? 

Mr.  Malott:    Yes,  offers  of  settlement,  put  it. 
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The  Court:     All  right,  tack  it  all  together  and 
)ut  it  in  as  Respondent's  E. 

Mr.  McKevitt:    You  say  there  is  no  objection  to 
hat? 

Mr.  Etter:     No,  not  a  bit. 

Mr.  McKevitt:  All  right.  I  just  want  the  Court 
0  know  I  am  aware 

Mr.  Malott:  I  am  not  asking  counsel  to  be 
ound  by  anything  that  is  an  offer  of  compromise. 

am  not [73] 

The  Court:    All  right,  it  is  in,  go  ahead. 

(Whereupon,  the  said  correspondence  was 
admitted  in  evidence  as  Respondent's  Ex- 
hibit E.) 

[See  pages  135-144.] 

Mr.  McKevitt:  I  just  wanted  the  Court  and  Mr. 
Itter  to  know  that  I  had  in  mind  no  offer  of  com- 
[romise  has  any  probative  value  of  anything. 

The  Court:  The  Court  has  that  in  mind,  of 
course. 

Do  you  propose  to  cross  examine  this  witness  on 
<^ers  that  Mr.  Etter  made? 

Mr.  Malott:  No,  your  Honor,  but  included  in 
iiis  are 

The  Court:  Is  there  some  correspondence  from 
ills  witness? 

Mr.  Malott:     No,  the  other 

The  Court:  Well,  let's  keep  on  the  track,  for 
haven's  sake.  It  is  4:30  now  and  don't  throw  any- 
ting  in  here  that  isn't  material. 

Go  ahead. 
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Mr.  Malott:  Very  well,  I  have  no  further  ques 
tions. 

Mr.  McKevitt:  I  overlooked  one  or  two  ques- 
tions. 

Redirect  Examination 

Q.  (By  Mr.  McKevitt) :  With  reference  to  th( 
time  spent  in  legal  research  and  [74]  preparatior 
of  briefs  prior  to  trial,  and  there  was  a  memoran 
dum  brief  submitted  to  Judge  Driver  that  is  in  tht; 
file,  is  it  nof?  A.    Yes,  it  is. 

Q.  And  can  you  approximate  the  number  ol^j 
hours  that  you  put  in  in  legal  research  in  preparaf 
tion  ?  i 

A.  After  Judsre  Driver  had  heard  the  case,  hd 
asked  for  written  briefs  and  I  stayed  up  at  Mr 
Etter's  house  for  five  days  while  we  worked  ful 
time  on  the  brief,  and  then  I  came  back  for  thre< 
more  days  while  we  both  of  us  worked  full  timi 
in  preparing  the  brief,  and  I  would  say  that  w< 
put  in  100  hours  or  more  in  preparation  of  thaj 
brief. 

Mr.  McKevitt:     That  is  all. 

The  Court:    Mr.  Malott. 

Mr.  Malott:     Yes,   I  would  like  to   ask  him 
question.  I  don't 

The  Court:    Well,  go  ahead. 

Recross  Examination 

Q.     (By  Mr.  Malott)  :     This  100  hours  of  briefl 

ing,  now  what  were  the  phases  involved  of  wherei] 

you  spent  such?  That  is  the  equivalent  of — wha 

did  you  figure  a  work  week,  35  hour  work  week  ? 
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A.    We  worked  a  lot  at  nights,  too.  [75] 
I    Q.     100  hours?  What  particular  phases  of  the 
briefing  1: 

A.  We  looked  through  the  trust  law  day  and 
iay  out,  through  the  West  indexes  and  through  all 
:he  other  indexes  to  find  really  the  important  case 
;hat  this  whole  litigation  hinged  on,  and  finally  at 
;he  end  found  it  under  some  place  where  we  never 
expected  to  look  under — insurance — and  we  really 
3pent  all  that  time  trying  to  find  a  case  relevant 
md  close  to  this  one  to  submit  to  the  Judge  in  our 
mef .  If  we  had  found  the  case  first,  it  would  not 
lave  taken  us  so  long,  but  we  foimd  the  case  last. 

Q.  Then  when  you  briefed  the  question  under 
.he  subject  of  insurance  and  the  assignability  of 
nsurance 

A.     Finally  found  it  there,  and  then  were  able 

0  prepare  the  brief  in  about  one  more   day  by 
poking  through  there. 

Q.    When  was  that  you  were  up  there  five  days 
olid,  Mr.  Keeton? 
A.    Well,  it  would  be  right  after  October  18th. 
Q.    Did  you  stay  in  the  hotel! 
A.     No,  I  stayed  at  Max's  house. 
Q.     Oh,  I  see. 
The  Court:    Is  that  all? 
Mr.  Malott:     I  have  no  further  questions. 
The  Court:    Any  other  questions?  [76] 

1  Mr.  McKevitt:    No,  your  Honor. 
The  Court:    All  right.  Mr.  Etter. 
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Mr.  McKevitt:     This  examination  of  Mr.  Etter 
won't  exceed  five  minutes.  p 

The  Court :    All  right,  go  ahead. 

R.  MAX  ETTER 

a  petitioner  herein,  called  and  sworn  as  a  witness) 
on  his  own  behalf,  was  examined  and  testified  as.i 
follows : 

Direct  Examination 

Q.     (By  Mr.  McKevitt) :    Your  name  is  R.  Max 
Etter  and  you  are  one  of  the  petitioners  in  this; 
case?  A.    That  is  correct.  f 

Q.    Admitted  to  practice  in  the  State  of  Wash-j 
ington  in  the  Federal  Courts? 

A.     That  is  correct. 

Q.     Circuit  Court  of  Appeals  ? 

A.     That  is  correct. 

Q.     Practicing  how  long? 

A.     About  21  years  this  year. 

Q.  Have  had  extensive  experience  in  trial  work- 
in  State  and  Federal  Courts?  A.     Yes,  sir. 

Q.  Appellate  procedures  in  State  and  Federal 
Courts?  [77]  A.     That  is  correct. 

Q.  You  were  at  one  time  Assistant  United* 
States  Attorney?  A.     Right. 

The  Court:     I  won't  hold  that  against  him. 

Q.     (By  Mr.   McKevitt) :     And  Deputy  Prose 
cuting  Attorney?  A.     That  is  correct. 

Q.  Now,  Mr.  Etter,  I  want  to  ask  you  this  one'j 
question  particularly  with  reference  to  this  conver-'i 
sation  that  Mr.  Keeton  spoke  about  in  Spokane'! 
where  the  three  of  you  were  present  and  the  feei 
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iiscussion  was  had.  Will  you  tell  the  Court  what 

;ook  place  in  your  recollection? 

A.  As  close  as  I  can  remember — I  talked  with 
^r.  Malott  at  the  recess — there  is  probably  some 
luestion  as  to  whether  the  conversation  took  place 
n  the  Ridpath  or  in  my  office  or  partly  in  both, 
ind,  as  I  recall,  we  discussed  the  case  both  places, 
>ver  in  my  office  and  later  when  we  went  over  to 
he  Ridpath  Hotel.  The  three  of  us  were  together 
it  every  time,  so  I  would  say  that  the  discussion 
^as  either  in  the  office  or  in  the  hotel  or  half  in 
>ne  and  half  in  the  other,  as  I  recollect  it. 

I  had  talked,  I  think,  with  Mr.  Defenbach  at 
ne  time  before.  I  just  think  that,  although  I  may 
e  in  error.  It  might  be  that  I  corresponded  with 
|im  through  Mr.  Keeton,  I'm  not  sure  of  that,  but 
78]  the  definite  one  that  I  remember  is  the  day 
rior  to  trial  when  we  had  a  discussion  about  fees. 

Q.     The  contents  of  that  was  what? 

A.     Beg  your  pardon? 

Q.     Give  us  that  discussion. 

A.  Mr.  Keeton  came  over  and  told  me— I  had 
3ked  Mr.  Keeton  to  get  some  arrangement  with 
[r.  Defenbach  and  I  told  him  that  I  should  like 
\>  have  it  on  at  least  a  partly  retainer  basis.  Mr. 
peeton  came  over  and  told  me  he  had  talked  with 
|:r.  Defenbach  about  it  and  hadn't  reached  any 
kreement  and  would  I  talk  to  Mr.  Defenbach,  or 
^ey  both  came  over  together,  but  in  any  event  I 
iad  made  a  proposal  on  fees  before  and  I  repeated 

generally  to  Mr.  Defenbach.  I  had  suggested  if 


72  Ralph  B.  Defenhach  vs.  I 

(Testimony  of  R.  Max  Etter.)  | 

he  wanted  us  to  try  this  case,  take  it  up  on  through  j 
appeal,  that  if  he  was  willing  to  pay  a  retainer  of  | 
$2,000,  it  would  be  acceptable  through  the  courts 
on  a  prescribed  fee  of  20  or  30  per  cent. 

And  he  said  that  he  was  unable  to  pay  any  re- 
tainer at  all,  and  during  the  course  of  the  conver- 
sation we  discussed  the  matter  of  retainers,  and  I 
said  it  was  a  practice,   at  least  in  Spokane  as  I* 
understood  it,   to   provide   for   a   retainer  in   pos- 
sibly three  different  grades;  one   of  25  per  cent,! 
one  of  30  and  one  of  40.  I  explained  to  him  ouri. 
practice  here  on  contingent  [79]  fees;  that  if  there*, 
were  advance  payments  made  for  costs  and  prob- 
ably was  settled  without  litigation,  it  would  be  25 ! 
per  cent,  unless  there  was  some  provision  made  fori 
some  type  of  a  retainer.  I 

Mr.  Defenbach  explained  to  me  that  he  wouldn't! 
be  able  to  pay  anything,  then  or  on  appeal.  In  fact  j 
when  I  questioned  him,  he  told  me  that  if  we  should  I 
lose  or  if  there  was  some  necessity  for  appellate!| 
procedure,  that  he  still  couldn't  pay  anything  andj 
that  it  would  be  incumbent  on  the  attorneys  to| 
assume  all  of  the  costs  of  the  litigation  and  the^i 
costs  of  the  appeal  and  all  of  the  rest  of  it,  whichfi 
I  knew  to  be  in  a  considerable  amount,  assuming!! 
we  had  to  go  to  the  Appellate  Court  in  San  Fran-*] 
Cisco.  ■  ll 

I  didn't  care  for  that  arrangement,  I'll  be  franl?^j 
to  say,  and  I  said  so,  but  I  told  him  that  as  longii 
as  we  were  in  the  case,  we  would  try  it  out  orti 
that  basis.  When  I  explained  to  him  what  thesfji 
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latters  of  contingency  were,  he  said  as  far  as  the 
Toposals  were  concerned,  they  were  reasonable,  but 
liat  he  could  not  agree  to  them  and  that  was  that. 

That  was  just  about  the  situation.  There  Avas  no 
bjection.  He  didn't  say,  as  Mr.  Keeton  said,  ex- 
ctly  that  he  had  no  objection;  he  said  as  far  as 
e  was  concerned,  that  appeared  to  be  a  reason- 
ble  basis,  but  [80]  he  was  unable  to  agree  to  pay 
ny thing,  that  we  would  just  have  to  take  it  and 
atch  as  catch  can,  as  a  matter  of  fact,  and  if  we 
)st  in  the  lower  court  and  we  wanted  to  go  to  the 
.ppellate  Court,  that  was  up  to  us. 

Q.    You  are  speaking  now  about  these  i^ercent- 
ige  proposals'? 
;  A.     That  is  correct,  that  is  correct. 

Q.  Do  I  understand  it  is  your  testimony  that 
b  said  he  could  see  nothing  objectionable  to  them? 
I  A.     That  is  substantially  it. 

;  Q.  He  considered  it  a  reasonable  fee  under  ordi- 
nary circumstances  ? 

A.  I  shouldn't  say  I  assumed  it,  but  he  had  no 
Djoction  and,  in  fact,  we  had  a  very  pleasant 
Duversation.  He  made  his  position  clear  that  he 
(i)uldn't  pay  and,  although  I  was  disappointed — I 
^te  to  take  a  case  on  that  type  arrangement — we 
t^reed  that  we  would  do  it,  that  was  it. 

Q.  Was  it  your  feeling  at  that  time  from  your 
liowledge  of  the  whole  situation  that  unless  there 
>as  a  successful  outcome  to  this  suit  here  and 
coove,  that  you  and  Mr.  Keeton  would  be  out  your 
tme  and  out  of  pocket? 
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A.     Absolutely.  And  I  might  say  this,  and  this 
is   something   that   hasn't  been   mentioned,    I   hadi 
gone  over  upon  the  request  of  Mr.  Keeton,  I  wasi 
told,  evolved  from  a  [81]  request  from  Mr.  Defen-i 
bach  to  talk  to  Clyde  Rowan,  one  of  opposing  coun-i 
sel,  about  a  prospective  settlement  of  the  litigatior 
and  I  had  gone  over  to  Mr.  Rowan  just  a  few  day? 
before  this  case  and  talked  to  him  on  a  basis  oi 
possible  settlement  of  this  litigation,  proposing  ois 
asking   if   he   would   consider   somewhere   betweeiit 
fifteen  and  twenty  thousand  dollars  to  his  clientsi 
with  the  balance  and  remainder  over  to  Mr.  Defenji 
bach,  and  Mr.  Rowan  told  me  that  he  would  mak 
a  proposition  to  me,  that  he  would  give  us  betweer 
fifteen  and  twenty  and  he  would  keep  the  46,00(1 
and  that  was  the  l^est  he  would  do,  and  which  li 
conveyed  back  to  Mr.  Keeton  and  I  assume  he  con* 
veyed  it  back  to  Mr.  Defenbach,  and  that  was  the 
posture  of  it  when  we  had  this  discussion. 

Q.  In  addition  to  the  time  spent  in  the  actuai 
trial  of  the  case.  Max,  can  you  estimate  for  us  thci 
time  that  you  personally  put  in  in  legal  researclj 
that  was  required  in  various  phases  of  this  litiga; 
tion?  j 

A.  There  was  a  considerable  amount  of  it.  Mi 
McKevitt.  My  docket  probably  illustrates,  if  yoi 
could  just  take  it  and  look  at  it,  the  different  worlj 
that  was  done  in  the  pleadings.  I  am  not  goinj 
into  that  because  his  Honor  wants  to  get  around 
But  the  problem  here,  I  mean  the  actual  crux  upoi 
which  this  case  turned,    [82]   wasn't  argument  a 
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le  time  of  the  case  at  all,  neither  the  opposition 
)r  we  had,  and  I  worked  on  it  all  that  week  with 
T.  Keeton  and  he  went  down  to  Idaho  on  other 
ork  and  I  had  fonnd  no  solution  to  it  at  all.  I 
ired  the  West  Publishing  Company,  who  pro- 
de  a  service,  and  set  up  the  facts  in  this  case  and 
iked  them  if  they  could  advise  us  of  any  leading 
Lses  or  cases  that  had  recently  come  into  the  pub- 
3hing  company  that  would  bear  on  this  subject.  I 
iceived  a  telegram  back  from  the  West  Publish- 
Lg  Company  citing  the  same  cases  that  I  had  found 
lat  were  on  the  trust  end  of  it  and  that  were  on 
Le  matter  of  will  construction,  I  think  it  was,  and 
;her  matters  of  that  kind,  with  a  later  letter  from 
lem  also  on  phases  of  it  that  were  not  deter- 
linative  of  the  controversy,  and  I  wasn't  satisfied 
iid  I  felt  that  the  Court  was  not  satisfied  in  his 
jvn  mind  during  the  argument  as  to  how  this  case 
jiould  be  disposed  of,  and  I  was  convinced  that 
tiless  we  had  something  that  was  pretty  definite, 
I  view  of  the  situation  we  had  where  a  trustee 
[ks  trying  to  get  $66,000  for  a  bunch  of  creditors 
jid  two  youngsters  were  on  the  other  side,  if  we 
idn't  have  something  definite,  we  weren't  going  to 
|t  any  money  in  the  situation  that  presented  itself, 
!|Q.  As  against  the  two  youngsters,  the  two  chil- 
len?  [83] 

A.  That  is  correct.  The  two  children,  I  mean  in 
^situation  like  that,  it  would  seem  to  me  we  would 
tive  to  be  very  definite,  properly  so,  to  get  a  judg- 
rent  in  a  case  like  that. 
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So,  finally,  in  going  through  the  research,  Mrx 
McKevitt,  I  went  into  insurance,  and  after  being 
into  the  insurance  for  about,  oh,  20  or  30  minutes| 
I  came  on  to  the  case  of  Massachusetts  vs.  Cali| 
fornia  Bank,  I  think  in  187  Washington,  whiclj 
adopted  a  rule,  by  the  way,  which  is  considerably 
different  than  the  rule  that  applies  in  New  Jersey 
and  some  of  the  Eastern  states.  It  is  the  contrary 
rule,  although  it  is  the  majority  rule,  and  we  hadi 
had  cases,  I  had  found  cases  that  looked  bad  foi 
us  because  they  took  an  opposite  viewpoint  fron;'; 
the  right 

Q.  Did  you  call  those  to  Judge  Driver's  attenji 
tion? 

A.     No,  I  didn't,  I  just  called  our  own. 

Q.  Calling  your  own  to  the  attention,  you  mea: 
the  187  Washington,  I  assume? 

A.     That  IS  correct. 

f' 

Q.  I  assume  you  had  in  mind  this  Erie  vs 
Tompkins  ? 

A.  That  is  correct,  exactly  right,  because  stat( 
law  governs,  jurisdiction  having  been  established, 
so  then  it  became  an  easy  matter  to  wind  up  it 
the  afternoon,  get  it  dictated  and  sent  to  Judg^ 
Driver.  We  had  [84]  spent  eight  days  and  sent  i| 
the  9th  day,  or  something  like  that.  That  was  th^ 
conclusion  of  the  work.  j 

Q.  Do  you  have  an  opinion,  Mr.  Etter,  as  t(- 
what  a  reasonable 

A.    We  later  then  submitted  that  to  other  couni 
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3el  and  let  them  use  it,  and  the  Appellate  Court 

iecided  on  the  same  case. 

Q.  You  submitted  it  to  the  firm  that  took  this 
3ase  up?  A.     Oh,  yes,  we  cooperated. 

Q.     The  result  of  your  labors? 

A.     That's  right. 

Q.  Do  you  have  an  opinion  as  to  the  reasonable 
ralue  of  your  services? 

A.  I  feel  the  reasonable  value  was  certainly  25 
3er  cent  of  the  recovery  under  those  circumstances, 
t^es. 

Mr.  McKevitt:    You  may  examine. 

Cross  Examination 

Q.     (By  Mr.  Malott) :    Mr.  Etter,  in  your  letter 

tf  March  26th,  part  of  Exhibit  E,  that  was  the  first 

etter  you  had  ever  written  to  Mr.  Defenbach  on 

he  matter  of  expressing  an  opinion — first,  no,  par- 

on  me,  that  is  the  letter  to  Mr.  Keeton. 

A.     That's  right.  [85] 

Q.    Was  a  copy  of  that  sent  to  Mr.  Defenbach? 

A.  Mr.  Keeton  advised  me  that  he  sent  a  copy 
f  it  to  Mr.  Defenbach. 

Q.  I  see.  And  in  that  letter  of  the  26th,  you 
aake  the  expression,  ''It  was  your  understanding 
hat  inasmuch  as  this  case  was  taken  on  a  contin- 
fent  basis,  that  20  per  cent  of  the  recovery  was  not 
xcessive  and  was,  in  fact,  an  agreeable  amount?" 

A.    Uh-huh. 

Q.  Now  I  ask,  that  wasn't  by  way  of  compro- 
aise,  was  it,  that  wasn't  an  offer  of  comj^romise; 
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that  was  an  expression  of  your  opinion  of  the  rea- 
sonable amount  at  the  time? 

A.     That  and  I  think  a  reiteration  of  our  orig-j 
inal  conversations  that  are  indicated  in  my  file  of 
20,  25,  30,  40  per  cent,  to  him. 

Q.  Very  well.  And  then  you  go  on  and  ask  that 
half  of  the  20  per  cent  now  recovered,  or  about 
6,000,  be  paid?  A.     That's  right. 

Q.     Now,  then,  of  course,  in  the  same  letter  youllii 
suggested  a   definite  —  tried  to   button  it   up   and 
asked  for  a  definite  agreement  if  you  were  to  con- 
tinue in  the  case?  A.     That's  right.  [86] 

Q.     And  you  were  never  able  to  reach 

A.     Never  able  to  reach  an  agreement,  no. 

Q.  I  believe  you  stated  on  your  direct  examina- 
tion that  was  always  your  understanding,  you  would 
not  be  paid  anything  unless  you  won  the  case? 

A.     That's  right.  1 

Q.  But  I  draw  your  attention  to  your  letter  of 
June  1st  to  Mr.  Defenbach,  just  asking  you  to 
refresh  your  recollection;  copy  of  your  letter  of' 
April  13,  1956,  I  am  drawing  your  attention  tol^ 
that,  copy  of  which  was  sent  to  Mr.  Defenbach  and 
in  part  in  which  again  you  are  writing  on  the  sub- 
ject of  getting  this  fee  matter  straightened  out,  inl 
which  you  say  in  part:  i 

''It  was  my  understanding  that,  in  any  event, 
we  were  to  be  paid  a  flat  fee  for  this  litigation; 
that  is,  the  first  Sun  Life  cases  and  the  Macabeesi 


case." 


A.    Yes. 
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Q.  Doesn't  that  bring  anything  to  mind  on  the 
Ithing  ? 

A.  It  brings  to  mind  a  flat  fee  basis  on  his  ar- 
rangement, that  what  we  were  doing  was  a  reason- 
able fee.  There  was  no  guarantee  of  any  money  at 
ill.  I  think  you  can  read  later  there  that  I  think 
he  flat  guarantee  to  which  we  should  be  entitled 
n  the  fees  should  be  $3,750.  He  hadn't  guaranteed 
is  anything,  that  is  why  I  wrote  the  letter.   [87] 

Q.  I  ask  you,  in  saying  this,  you  say  in  part: 
It  was  my  understanding  that,  in  any  event,  we 
vere  to  get  a  flat  fee." 

A.  By  way  of  a  contingent  basis,  exactly.  We 
vere  never  guaranteed  one  penny. 

Q.    By  flat  fee,  you  didn't  mean  contingent  fee? 

A.  I  was  referring  there  to  his  arrangement, 
le  thought  it  was  agreeable,  he  never  agreed  to  pay 
inything. 

Q.     All  right. 
i  A.    Later  on,  counsel  who  he  employed  took  that 
ame  position  with  me,  that  he  had  never  agreed 
b  pay  us  a  cent. 

Q.  (Reading):  "I  think  that  the  flat  guaran- 
be  to  which  we  should  be  entitled  for  these  cases 
nd  on  the  appeal  should  be  $3,750,  plus  costs  and 
xpenses." 

A.  That's  right,  that  is  what  I  said.  That  is 
^hat  I  said.  Doesn't  say  there  that  he  had  agreed 
f)  pay  it. 

Q.     Oh,  no.  A.    No. 
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Q.  But  you  say  it  is  your  understanding  thatj 
you  would  get  a  flat  fee  in  any  event. 

Mr.  Keeton:    Win,  lose,  or  draw.  [88] 

A.  No,  there  was  no  understanding  of  that  kind. 
If  you  construe  it  that  way,  you  may  do  so,  but 
there  wasn't. 

Q.     I  am  just  asking  what  you  meant? 

A.     No,  there  wasn't 

Mr.  McKevitt:     May  I  inquire,  if  your  Honoi 
please,  if  this   line   of   examination  is  being   con-j 
ducted  for  the  purpose  of  showing  that  there  had] 
been   a   contract   arrangement   between   these   men 
and  Defenbach?  ; 

Mr.  Malott:  Apparently,  yes,  I  think  that  may! 
well  be.  I  am  trying  to  find  out  what  the  agree- 1 
ment  is.  This  is  cross  examination.  i 

'I 

The  Court:  Is  it  your  position  that  there  was 
a  contract  for  a  flat  fee? 

Mr.  Malott:  No,  your  Honor,  just  taking  the 
position  that  there  was  always  an  agreement,  un- 
derstanding made  with  Mr.  Keeton  that  there! 
would  be  a  fee  paid  at  the  conclusion  of  the  case;! 
Avait  until  they  saw  what  had  happened  and  then: 
fix  it  accordingly. 

Mr.  McKevitt:  I  want  to  be  clear  if  he  is  rely- 
ing on  these  letters  as  constituting  a  contract.  I 
am  not  clear  on  it,  but  if  he  is,  I  would  object  on! 
the  ground  he  hasn't  pleaded  it  in  his  answer.        ! 

The  Court:  I  don't  think  he  is  relying  on  a' 
contract. 

Mr.  Malott:    Thus  far,  Mr.  McKevitt,  I  was  just 
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"89]   cross  examining,  I  haven't  put  on  my  own 

ase. 

The  Witness:  You  see,  Mr.  Malott,  I  never  re- 
eived  any  answer  to  any  of  these  letters  to  Mr. 
)efenbach.  He  never  answered  me  at  all. 

Mr.  Malott:    I  realize  that. 

The   Court:     Just  a  moment.   I  think   I  better 
bnclude  with  these  criminal  cases  that  I  have  here. 
d  least  somebody  ought  to  get  some  sleep  tonight. 
(A  recess  was  taken  in  the  hearing  of  the 
instant  matter,  after  which  the  following  pro- 
ceedings were  had:) 
;  The  Court :    All  right,  proceed. 

Mr.  Etter :    Are  you  going  to  be  here  tomorrow, 
udge  ? 

The  Court:    Yes,  for  a  while. 

Mr.  McKevitt:     Mr.  Ware,  will  you  be  sworn, 

ease? 

MARCUS  J.  WARE 
pied  and  sworn  as  a  witness  on  behalf  of  the  peti- 
pners,  was  examined  and  testified  as  follows: 
Mr.  McKevitt:     Mr.  Ware,   of  the  Idaho  Bar, 
mr  Honor. 

I  The  Court:    Yes,  all  right. 

IMr.  McKevitt:     And  he  has  already  read  this 
q3othetical  question,   I  have   given  a   copy  of  it 
•0]   to  Mr.  Malott,  he  has   read  it,   so  has  Mr. 
mith,  and  your  Honor  has  a  copy. 
Mr.  Malott:    Are  you  filing  a  copy? 
Mr.  McKevitt:    I  have  given  the  Court  a  copy. 
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The  Court:    Yes.  Is  that  acceptable  to  you,  Mr 
Malott? 

Mr.  Malott:    Yes,  that  is  acceptable. 

The  Court:    Have  you  seen  it  1 

Mr.  Malott:  Yes,  I  have,  and  I  am  not  object-^ 
ing  to  the  question.  Of  course,  I  am  not  admitting 
that  all  of  the  foundation  elements  have  been  establ 
lished,  but  the  form  of  the  question,  no  objectionj 

The  Court:    Very  well.  | 

I 
Direct  Examination  I 

Q.  (By  Mr.  McKevitt) :  Mr.  Ware,  how  old 
are  you?  A.    52.  , 

Q.    You  reside  where?  I 

A.     Lewiston,  Idaho. 

Q.     And  you  are  a  member  of  the  bar  of  Idaho  ij 

A.     Yes,  sir. 

Q.     Admitted  to  practice  when? 

A.     June,  1927. 

Q.  Have  you  practiced  in  the  State  and  Federal 
[91]  courts  in  Idaho  and  the  State  courts  in  Washi 
ington?  A.     Yes,  sir.  I 

Q.     General  practice? 

A.     That  is  correct,  general  practice. 

Q.     Trial  work,  appellate  work? 

A.    Yes,  sir. 

Q.     Mr.  Ware,  have  you  been  an  officer  of  an; 
bar  associations  down  in  Idaho? 

A.     Oh,   originally  when  we   had  a   county  ba 
association  and  later  of  the  Clearwater  Bar  Ass( 
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ation  that  consisted  of  five  north  central  Idaho 
)iinties. 

Q.  Now,  I  have  discussed  this  case  with  you  and 
[r.  Keeton  and  Mr.  Etter  have  also  discussed  it 
ith  you,  have  they  not,  this  litigation? 
A.  Yes,  in  a  general  way,  yes. 
Q.  And  I  have  submitted  to  you  a  hypothetical 
lestion  which  I  presented  to  his  Honor  and  you 
ive  read  that? 

A.     Yes,  I  have  read  that  hypothetical  question. 
(The  following  is  the  hypothetical  question  re- 
irred  to  hereinbefore: 

"Q.     Mr ,  have  you  been  in  court  dur- 

ig  the  testimony  that  was  given  by  Mr.  Paul  Kee- 
m  and  Mr.  Max  Etter?  In  connection  with  the 
jstimony  given  by  those  gentlemen,  will  you  please 
fesume  the  following  facts  to  be  true:  [92] 
I  Immediately  prior  to  September  23,  1953  one 
obert  F.  Weyen  resided  in  Clarkston,  Washing- 
•n,  and  for  a  considerable  period  of  time  prior 
I  said  date  had  been  engaged  in  logging  busi- 
ibss.  He  was  a  married  man.  His  wife's  name  was 
|ary  Weyen  and  as  their  issue  two  children,  Caro- 
jrie  and  Daryl  Weyen.  On  September  23,  1953, 
fjobert  F.  Weyen  procured  a  decree  of  absolute 
c;vorce  from  his  wife,  Mary  Weyen,  in  Asotin 
founty,  Washington.  On  that  same  date,  he  exe- 
(ited  his  last  will  and  testament.  A  copy  of  said 
\ill  is  a  part  of  the  records  and  files  in  this  court 
i:  Cause  No.  1309.  In  that  will,  he  made  no  provi- 
3n  for  his  children  because,  as  he  recited  therein, 
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he  had  provided  for  them  through  insurance  poll 
cies  on  his  life.  There  was  a  further  provision  tha 
if  said  policies  lapsed  or  become  void,  the  childre 
were  to  receive  $10,000.00  share  and  share  alike! 
The  residue   of  his   estate^   he   bequeathed  to   ona 
Emilie  Mullins. 

Contemporaneous  with  the  execution  of  said  will 
and  on  the  23rd  day  of  September,  1953,  [93] 
Robert  Weyen  executed  a  trust  agreement,  whicM 
agreement  is  a  part  of  the  files  and  records  irj 
Cause  No.  1309.  In  this  trust  agreement,  he  desig-i 
nated  E.  J.  Stanfill,  an  attorney  at  Clarkston| 
Washington,  as  trustee  and  as  beneficiary  in  severj 
life  insurance  policies  on  the  life  of  the  said  Rob| 
ert  Weyen  and  issued  by  the  Sim  Life  Assurance 
Company  of  Canada.  The  aggregate  amount  of  saicj 
policies  was  $60,302.94,  with  double  indemnity  pro| 
visions  in  the  event  of  accidental  death.  There  wer(l 
also  two  life  insurance  policies  on  his  life  with  th(| 
Macabees  Insurance  Company  in  the  aggregat| 
sum  of  $5,832.00,  which  contained  provisions  fo:t! 
double  indemnity  in  the  event  of  accidental  death| 
That  among  other  things,  said  trust  agreement  ol 
September  23,  1953,  contained  the  following  pro 
vision :  ! 

'The  donor  (Weyen)  specifically  reserves  th| 
right  during  the  term  of  this  trust  to  pledge  an| 
of  such  policies  as  collateral  or  to  exercise  the  loal|< 
rights  as  provided  in  said  policies  and  in  the  evenj; 
the  donor  makes  [94]  application  for  such  loans,  il 
is  hereby  expressly  understood  that  the  signatui^jj 
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of  the  trustee  named  herein  shall  not  be  required 

to  join  in  the  application  for  said  loans.' 

On  the  16th  day  of  November,  1954,  Robert 
jWeyen  executed  a  document  entitled  'Assignment 
to  Trustee  for  Benefit  of  Creditors,'  which  docu- 
ment is  a  part  of  the  files  and  records  in  Cause 
ISTo.  1309.  In  said  instrument,  the  defendant  in  this 
iction,  Ralph  B.  Defenbach,  was  designated  as 
'trustee'.  This  assignment  contained,  among  other 
things,  the  following  provision: 

'The  Party  of  the  First  Part  has  the  following 
policies  of  life  insurance,  to-mt: 
I  Policy  No.  1937383  — The  Macabees,  Detroit, 
M\iich.— $3,000.00;  1852251— Sun  Life  Assurance  Co. 
)f  Canada— $2,000.00;  1952847— Sun  Life  Assur- 
mce  Co.  of  Canada— $5,000.00 ;  1710519— Sun  Life 
Assurance  Co.  of  Canada— $1,000.00 ;  1919863— Sun 
"-.ife  Assurance  Co.  of  Canada— $3,000.00 ;  1755413 
r-Sun  Life  Assurance  Co.  of  Canada— $1,000.00; 
1.861701— Sun  Life  Assurance  Co.  of  Canada— [95] 
510,000.00;  1861700  — Sun  Life  Assurance  Co.  of 
.^anada— $10,000.00 ;  OW-OON50387247M— Mutual 
benefit  H&A  Assn.,  Onaaha— $2,500.00 ;  PPA  100- 
te50352M— Mutual  Benefit  H&A  Assn.,  Omaha— 
15,000.00. 

[I  'That  the  said  Party  of  the  First  Part,  at  the 
ime  of  executing  this  assignment,  has  prepared  the 
pcessary  documents  to  have  Party  of  the  Second 
f'art  herein  made  his  beneficiary  for  the  benefit  of 
[he  creditors  joining  in  this  assignment  in  the  event 
if  his  death;  and  Party  of  the  First  Part  shall 
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immediately  deliver  said  policies  of  life  insurance 

to  Party  of  the  Second  Part  for  forwarding  to  the  | 

Home  Offices  of  the  companies  issuing  said  policies  j 

so  that  appropriate  endorsements  may  be  attached  i 

thereto  showing  Party  of  the  Second  Part  as  bene-  ; 

ficiary  under  the  terms  of  said  policies.'  !| 

Prior  to  September  23,  1953  (the  date  of  the  exe-  i 

cution  of  what  we   will   call  'the   Stanfill  trust'), Ij 

Robert   Weyen   had    [96]    suffered   numerous    and] 

serious  financial  reverses  in  his  logging  business.; 

His  financial   condition  grew   steadily  worse.   Theii 

federal   government   and  the   State   of   Idaho   hadi! 

filed  tax  liens  against  him  on  the  following  dates  :'| 

two  on  September  30,  1954 ;  one  July  16,  1954 ;  one(| 

December  22,   1954;  one  April  6,   1955;   one  May<j 

13,  1955;  and  one  August  24,  1955;  and  one  Feb-t| 

ruary  10,   1956.   That  said  tax  liens  totaled  $38,- 

318.38. 

The  serious  financial  condition  of  Robert  Weyeni 

resulted  in  the  execution  of  the  assignment  for  the 

benefit  of  creditors  dated  November  16,  1954. 

Robert  Weyen  came  to  his  death  accidentally  or| 

April  16,  1955.  At  that  time,  the  defendant  in  this! 

action  as  trustee  had  in  his  possession  little,  if  any,| 

assets  for  distribution  to  the  creditors  of  Robert 

Weyen,  secured  and  unsecured,  the  amount  of  histi 

indebtedness   to   them   approximating   the   sum   oil>: 

$225,000.00,   except  for  the   right,   if   any,   of  Mr^l 

Defenbach,  as  trustee,  to  recover  for  the  benefit  ol! 

said  creditors  the  proceeds   [97]   of  the  insuranc<!i 

policies  already  referred  to.  \\ 

\\ 
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Immediately    following    the    death     of    Robert 

Weyen,  his  Mother  legally  contested  the  rights  of 

Ralph  B.   Defenbach,   as  trustee,  to   a  portion   of 

the   proceeds   of   said   policies;   his   ex-wife,   Mary 

Weyen,  similarly  contested  the  right  of  Mr.  Defen- 

oach  to  any  of  the  proceeds  of  the  insurance  poli- 

?ios;   the   children   of   Robert   F.   Weyen,   through 

egal  representation,  contested  the  right  of  Ralph 

B.  Defenbach  to  the  proceeds  of  said  policies;  the 

several  claims  of  these  parties  referred  specifically 

0   amounts   due   under  policies   of   life   insurance 

vith  double  indemnity  from   Sun  Life   Assurance 

Company  of  Canada  and  the  Macabees  Insurance 

Company.   Parenthetically   and   with   reference   to 

wo  accident  policies  for  accidental  death  issued  to 

lobert  F.  Weyen  by  the  Mutual  Benefit  Associa- 

ion  of  Omaha,  totalling  $7500.00,   which   are  not 

ctually  in  issue  in  this  case,  nevertheless  through 

he   efforts   of   Attorney   Paul   C.   Keeton,   one   of 

he  petitioners  in  this  case,  said  amounts  on  said 

98]  policies  were  paid  to  the  defendant,  Ralph  B. 

')efenbach  as  trustee.  In  connection  with  this  spe- 

ific  sum  of  $7500.00,  the  defendant,  Ralph  B.  Def- 

nbach,  refused  to  pay  out  any  moneys  from  said 

and  for  any  purpose  until  and  if  and  when  his 

I;  tights  as  trustee  thereto  were  legally  established. 

t  was  the  opinion  of  said  trustee,  Ralph  B.  Defen- 

ii  lach,  concurred  in  by  petitioner  Paul  C.  Keeton, 

.  pat  said  sum  of  $7500.00  was  subject  to  the  tax 

11  lens  which  have  heretofore  been  referred  to,  and  in 

[ddition  that  the  Federal  Government  under  Para- 
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graph  7,  Part  B,  of  the  Trust  Agreement  of  No- 
vember 16,  1954,  was  second  in  priority  to  payment 
of  labor  liens  and  that,  therefore,  any  balance  of 
funds  in  his  hands  would  be  subject  to  the  claims 
of  the  Tax  Departments  of  the  United  States  Gov- 
ernment and  the  State  of  Idaho. 

That  because  of  the  conflicting  claims  above  re- 
ferred to,  the  Sun  Life  Assurance  Company  of 
Canada  and  the  Macabees  Insurance  Company 
caused  to  be  filed  in  the  above-entitled  Court  sepa-ji 
rate  actions  in  interpleader  wherein  the  following! 
parties  were  [99]  joined  as  defendants: 

Mary  Weyen  (ex- wife) 

Elfrieda  May  (Mother) 

E.  J.  Stanfill  as  Trustee  for  the  minor  children: 
of  the  deceased,  Robert  F.  Weyen 

Ralph  B.  Defenbach  as  Trustee  for  the  creditors 
(under  Assignment  to  Trustee  for  Benefit  of  Credi- 
tors, dated  November  16,  1954). 

The  action  instituted  by  the  Sun  Life  Assurance! 
Company  was  first  filed;  the  action  filed  by  the<^ 
Macabees  was  filed  thereafter.  j] 

That  defendant  trustee,  Ralph  B.  Defenbach,  conH 
suited  with  and  retained  petitioner  Paul  C.  Kee-i 
ton  to  represent  him  in  the  litigation  just  men-: 
tioned. 

That  said  petitioner,  Paul  C.  Keeton,  informed 
defendant  Ralph  B.  Defenbach  that  since  said  ac-! 
tions  were  pending  in  the  Federal  Court  in  thej 
State  of  Washington  that  it  would  be  necessary  foif 
said  petitioner,  Paul  C.  Keeton,  to  associate  with 
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Lm  an  attorney  having  an  office  in  tlie  District 
herein  said  action  was  pending;  such  advice  be- 
ig  given  by  petitioner,  Paul  C.  Keeton,  to  Ralph 
Defenbach,  Trustee,  pursuant  to  Rules  of  the 
istrict  Court  of  [100]  the  United  States  for  the 
astern  District  of  Washington,  being  subdivision 
^)  of  Rule  1  thereof,  reading  as  follows: 

*(g)  Office  Address  within  the  State — Should  a 
^rty  in  any  cause  not  appear  in  person,  and  should 
iS  attorney  not  maintain  an  office  within  this 
fcate,  there  shall  be  joined  of  record  in  such  ap- 
?arance,  or  within  ten  (10)  days  thereafter,  an 
fisociate  attorney  having  an  office  in  this  district 
ad  admitted  to  practice  in  this  court.' 

Petitioner,  Paul  C.  Keeton,  advised  defendant 
lalph  B.  Defenbach  that  because  of  the  importance 
('  such  litigation  it  was  not  only  necessary  that 
tere  be  a  formal  compliance  with  said  rule,  but 
tat  in  order  that  the  interests  of  the  defendant 
lalph  B.  Defenbach,  Trustee,  be  properly  pro- 
tcted  there  be  associated  in  said  case  a  reputable 
aid  experienced  Spokane  trial  lawyer,  familiar 
Till  Federal  Court  procedure  in  the  Ninth  Circuit. 
1)  this  recommendation  on  the  part  [101]  of  peti- 
t)ner,  Paul  C.  Keeton,  the  defendant  Ralph  B. 
I3fenbach  agreed. 

That  the  litigation  above  referred  to  involved  the 
fing  of   pleadings   such   as   motions,   stipulations, 
aswers  and  other  documents  as  listed  in  the  files 
ad  records  of  this  Court. 
.That  in  the  interpleader  actions  instituted  by  the 
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Sun  Life  Assurance  Company  of  Canada  and  th(i 
Macabees  Insurance  Company,  said  plaintiffs  wer^ 
represented  by  Messrs.  Graves,  Kizer,  GreenougJ 
&  Gaiser,  of  Spokane,  Washington;  S.  Dean  Arnol^ 
Attorney  at  Clarkston,  Washington,  appeared  m 
attorney  for  the  defendants,  Mary  P.  Weyen,  indij 
vidually  and  as  Guardian  of  Daryl  Weyen  an« 
Carolyn  Weyen,  minors,  and  E.  J.  Stanfill,  a^ 
Trustee  and  E.  J.  Stanfill,  as  Executor  of  the  Es! 
tate  of  Robert  Francis  Weyen,  Deceased;  C.  G| 
Rowan,  of  Spokane,  Washington,  appeared  as  atj 
torney  for  defendant,  Elfrieda  May.  I 

That  each  of  the  defendants  in  said  interpleadet'l 
actions  claimed  a  part  and/or  all  of  the  proceed! 
of  the  said  life  insurance  [102]  policies  which  hav^ 
been  deposited  by  said  insurance   companies  int 
the  registry  of  the  above  entitled  Court.  ; 

That  immediately  following  the  death  of  the  sai' 
Robert  F.  Weyen,  the  Internal  Revenue  Depart 
ment  of  the  Federal  Government  had  advised  thJ 
defendant,  Ralph  B.  Defenbach,  that  it  intended 
to  audit  the  income  tax  of  Robert  F.  Weyen  fo; 
a  period  of  several  years  prior  to  said  death  anii 
had  ordered  impounded  all  of  his  records.  Thaii 
the  said  Ralph  B.  Defenbach  rented  an  office  i'' 
the  Porter  Block  in  Lewiston,  Idaho,  on  or  aboi)'^ 
May  1,  1955,  being  the  same  building  occupied  b^ ' 
the  petitioner,  Paul  C.  Keeton,  in  which  office  weiji 
placed  all  of  the  records  of  the  deceased,  Robeiil 
F.  Weyen,  which  might  pertain  to  or  have  an!? 
bearing  upon  the  tax  obligations,  if  any,  of  Robei'  I 
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i\  Weyen;  that  at  all  times  from  the  inception  of 
he  actions  instituted  by  the  insurance  companies 
;tie  defendant,  Ralph  B.  Defenbach,  advised  peti- 
ioner,  Paul  C.  Keeton,  that  he  did  not  feel  that 
e  was  in  any  wise  authorized  or  empowered  to 
x]^end  any  part  of  the  proceeds  [103]  of  said  life 
isurance  policies  which  might  come  into  his  hands 
r  for  any  purposes  whatsoever  until  if  and  when 
le  claims  of  the  Federal  Government,  the  State 
f  Idaho  and  secured  common  creditors  of  said 
vobert  F.  Weyen  have  been  in  whole  or  in  part 
itisfied.  That  it  was  fully  understood  by  the  de- 
endant,  Ralph  B.  Defenbach,  that  the  compensa- 
on,  if  any,  for  his  attorneys,  Paul  C.  Keeton  and 

I  p.  Max  Etter,   and  compensation  for  himself   as 
|rustee   under   the   Assignment   of   November   16, 
'954,  would  be  completely  dependent  upon  the  out- 
fpme  of  the  action  above  referred  to,  viz :  that  there 
ould  have  to  be  a  judgment  of  the  above  entitled 
ourt,  final  after  a  possible  appeal  in  favor  of  the 
rfendant,  Ralph  B.  Defenbach  as  Trustee. 
,  That  in  the  proper  representation  of  said  def  end- 
|it,  Ralph  B.  Defenbach,  in  said  action  it  was  and 
ifecame  necessary  for  petitioners,  Paul  C.  Keeton 
j|id  R.  Max  Etter,  to  extensively  brief  the  many 
^jmplicated  legal  questions  involved,  among  which 
as    the    contention    of    counsel    representing    the 
jl04]  other  defendants  that  the  provisions  of  the 
'rust  Agreement  of  September  23,  1953,  were  irre- 
Dcable    in    nature,    which    position,    if    sustained, 
ould  result  in  the   entire  fund   due   out  of   the 
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proceeds  of  the  said  insurance  policies  being  dis-j 
tributed  among  parties  other  than  Ralph  B.  Defen-| 
bach  as  Trustee.  The  proper  conduct  of  such  liti-| 

gation  also  involved  numerous  conferences  between  li 

ji 

petitioners  and  defendant,  Ralph  B.  Defenbach,;! 
the  conduct  of  a  great  deal  of  correspondence,  con- ; 
ferences  in  Spokane  between  Paul  C.  Keeton  andi 
R.  Max  Etter  and  Ralph  B.  Defenbach.  j 

Said  actions  came  on  for  trial  before  the  Honor-:- 
able  Sam  M.  Driver,  Judge  of  the  above  entitled: 
Court  on  or  about  October  18,  1955.  After  recep^! 
tion  of  the  evidence  introduced  by  all  the  parties 
involved,  written  briefs  on  behalf  of  Ralph  B.  Def- 
enbach were  submitted  by  your  petitioners  and  by; 
opposing  counsel.  The  legal  research  and  preparan 
tion  of  said  brief  required  petitioners  to  expend 
of  their  time  at  least  100  hours.  The  legal  problem 
involved  resolved  itself  [105]  into  a  question  ofj 
whether  or  not  the  Stanfill  Trust  of  September  23, 

1953,  was  irrevocable,  thus  placing  any  funds  de^ 
rived  from  said  insurance  policies  beyond  the  poweii 
and  control  of  Ralph  B.  Defenbach  as  Trustee  foDj> 
the  benefit  of  creditors  under  Assignment  to  Trus^i 
tee  for  Benefit  of  Creditors,  dated  November  16|J 

1954.  I 
This  legal  question,  through  the  eiforts  of  peti-;^ 

tioners,  Paul  C.  Keeton  and  R.  Max  Etter,  waM 
resolved  in  favor  of  Ralph  B.  Defenbach  by  thei 
Honorable  Sam  M.  Driver,  Judge  of  the  above  en-jj 
titled  Court,  in  a  six-page  opinion  filed  Decembeiid 
15,  1955. 
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Subsequent  to  the  filing  of  said  opinion  and  the 
entry  of  judgment  thereon,  E.  J.  Stanfill,  as  Trus- 
tee, and  Elfrieda  May,  as  appellants,  perfected  an 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  wherein  defendant,  Ralph  B. 
Defenbach,  as  Trustee,  was  named  as  appellee. 

Because  of  a  dispute  between  Paul  C.  Keeton  and 
R.  Max  Etter  and  Ralph  B.  Defenbach  as  to  the 
compensation  Paul  C.  Keeton  and  R.  Max  Etter 
were  entitled  to  as  the  [106]  result  of  their  efforts 
in  procuring  the  judgment  above  referred  to  in  the 
total  sum  of  $66,134.94,  Paul  C.  Keeton  and  R.  Max 
Etter  withdrew  from  further  participation  in  the 
litigation  and  said  appeal  on  l^ehalf  of  Stanfill  as 

E^rustee  and  Elfrieda  May  was  conducted  hj  other 
ttorneys. 
The  judgment  of  the  District  Court  in  favor  of 
fealph  B.  Defenbach  as  Trustee  was  affirmed  by 
the  Court  of  Appeals  on  January  4,  1957,  and  a 
study  of  that  opinion  clearly  indicates  that  the 
Assignment  to  Trustee  for  Benefit  of  Creditors, 
dated  November  16,  1954,  and  drawn  by  the  peti- 
tioner, Paul  C.  Keeton,  was  in  every  respect  a 
jvalid  mstrument,  even  though  its  validity  had  been 
severely  attacked  throughout  the  entire  course  of 
the  litigation  in  both  the  District  Court  and  the 
ourt  of  Appeals. 

Furthermore,  the  extensive  legal  research  con- 
ucted  by  Paul  C.  Keeton  and  R.  Max  Etter  in 
the  District  Court  was  turned  over  by  said  peti- 
tioners to  Messrs.  Paine,  Lowe,  Coffin  &  Herman 
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for  their  assistance  in  sustaining  the  judgment  of  i 

the  District  Court.  [107]  1 1 

Do  you  have  an  opinion  as  to  the  reasonable  i 
value  of  the  services  rendered  by  Mr.  Keeton  and  ;j 
Mr.  Etter?  ! 

What  is  that  opinion  f  ; 

Q.  (By  Mr.  McKevitt)  :  Having  in  mind  the  i 
testimony,  and  I  assume  you  have  been  in  court  iji 
during  the  entire  testimony  of  Mr.  Keeton  and  Mr.  | 
Etter?  A.     That  is  correct. 

Q.  Having  in  mind  the  testimony  they  have' 
given  in  and  in  connection  with  the  hypothetical 
question  with  which  you  are  familiar,  do  you  have;! 
an  opinion  as  to  what  would  be  a  reasonable  fee:i 
to  be  allowed  to  these  gentlemen  for  services  ren- 1 
dered?  A.    Yes,  I  have. 

Q.     Do  you  have  such  an  opinion? 

A.     I  have  an  opinion. 

Q.    Will  you  state  what  it  is? 

A.  My  opinion  is  that  a  reasonable  fee  would- 
be  one-third  of  the  amount  recovered.  | 

Q.  In  arriving  at  that  opinion,  I  will  inquire! 
if  you  had  occasion  to  make  a  study  of  your  ownCi 
bar  schedules,  the  bar  schedule  of  Asotin  Countyji 
and  the  bar  schedule  of  Spokane  County?   [108]     \\ 

A.     Yes,  I  am  familiar  with  the  bar  schedules.  - 

Mr.  McKevitt:     You  may  inquire.  j 

Cross  Examination  1 1 

Q.     (By   Mr.   Malott) :     You   say  your   idea   isii 

one-third  of  the  amount  recovered  ?  ! ' 
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A.  I  am  saying  I  would  consider  that  a  reason- 
able fee. 

Q.  What  would  be  your  notion  of  a  reasonable 
fee  in  the  matter  if  it  were  to  be  carried  on  to  the 
Circuit  Court  of  Appeals'? 

Mr.  McKevitt:    That  is  objected  to  as  incompe- 
tent, immaterial,  and  irrelevant,  because  we  didn't 
conduct  the  appeal. 
\    The  Court:    Overruled,  he  may  answer  it. 

Q.     (By  Mr.  Malott)  :    What  would  be  your  no- 
tion in  the  thing? 
'    A.     I  would  say  a  fee  measured  by  40  per  cent 

of  the  amount  recovered 

Q.     Your  breakdown 

I    A.     in  my  opinion. 

I  Q.  Your  breakdown,  then,  would  be  about  $22,- 
300  contingent  fee  for  the  case  in  the  lower  court 
md  about  7  per  cent  more,  about  $4,500  more,  con- 
■uingent  for  covering  the  Circuit  Court  of  Appeals? 
'I  A.  Mr.  Malott,  you  may  be  in  a  field  that  I 
[jhould  not  [109]  testify  in.  I  have  not  had  any 
connection  with  appeals  to  the  Ninth  Circuit  Court 
)f  Appeals  or  any  Circuit  Federal  Court,  although 
C  worked  on  one  case  years  ago  for  an  attorney 
n  Lewiston  in  connection  with  that. 

Q.  You  have  got  a  pretty  good  experience  in 
rials  before  District  Courts,  I  mean? 

A.  Yes,  sir,  in  my  own  state  and  some  in  cer- 
tain Washington  counties,  and  appellate  work  in 
iVashington  and  in  conjunction  with  Washington 
awyers. 
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Q.     Is  it  your  opinion  that  all   cases   that   arei 

handled  on  a  contingent  basis  should  be  handled  onij 

a  basis  of  one-third  for  the  trial  in  the  lower  court  11 

A.     I  consider  such  a  reasonable  fee.  ! 

I 

Q.  Irrespective  of  the  question,  whether  it  turnsi 
on  questions  of  fact  or  of  law,  for  the  time  in-! 
volved  in  the  trial?  | 

A.  I  think  it  would  depend  upon  the  nature  and'' 
substance  of  the  action  and  the  disputed  nature  of li 
the  controversy  and  the  problems  involved,  and  I!; 
might  say  in  arriving  at  my  opinion  I  have  con- 1 
sidered — I  am  familiar  with  the  pleadings  in  the 
cases  and  the  decision  of  the  Court,  the  briefs  filed. 
I  have  examined  them. 

Q.     You  are  aware  of  the  fact  and  you  are  of] 
the  opinion  that  the  case  turned  virtually  exclu- 
sively on  questions  [110]  of  law,  rather  than  fact, 
are  you  not?  i 

A.  Except  that  to  the  extent  that  facts  wer&i'j 
background  in  the  interpretation  of  the  instrumentstf 
involved ■  ji 

Q.    Yes.  |! 

A.    which  would  involve  the  presentation  ofii 

a  factual  question,  I  suppose,  from  the  standpoint}! 
of  parties  on  both  sides  of  the  controversy.  ij 

Q.  Now  may  I  ask  you  this:  If  we  can  assumeji 
in  this  case  that  the  trustee,  the  respondent  hereji 
had  around  $7,000  or  $7,500  which  would  have  heexiU 
available  for  expenses  of  litigation,  and  that  there  I 
was  no   specific  agreement,  I  would  ask  in  youiJ  < 
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)pmion  what  would  be  a  reasonable  fee  under  those 

drcumstances  % 

A.     I  don't  quite  understand  your  question. 

Q.  Well,  that  was  poorly  expressed,  let  me  just 
isk  you  this:  Assuming  that  the  client  has  avail- 
.ble  for  conducting  litigation  $2,500  or  $3,500, 
^hich  he  is  willing  to  pay  on  account  and  may 
ventually  be  able  to  pay  on  account,  what  do  you 
hink  would  be  a  reasonable  fee*? 

A.  Are  you  speaking  of  before  or  after  the 
rial? 

Q.  Well,  he  is  a  solvent  client,  is  what  I  am 
aying.  You  have  got  a  client  that  is  solvent  up  to 
7,500;  that  he  is  solvent  and  has  money  on  which 

0  pay  an  attorney's  fee;  what  would  be  a  reason- 
ble  attorney's  [111]  fee  to  charge  him  on  a  case 
-ke  that  for  trying  these  cases'? 

i  A.    You  are  assuming  facts  that  aren't  in  evi- 
!ence  here  as  far  as  this  case  at  the  present  time. 
:  Q.     That  is  correct. 
i  Mr.  McKevitt:    Well,  I  object  to  it  as  not  being 

proper  basis  for  assuming  that.  It  contemplates 
kcts  that  counsel  might  introduce  in  evidence 
^hich  would  probably  make  it  proper  cross  exami- 
iation. 

A.  It  is  difficult  for  me  to  answer  it  in  the 
l^nse  that  so  far  there  has  been  no  indication  that 
pere  were  any  free  funds.  It  would  look  like  the 
bsumption  of  facts  outside  of  the  case. 

1  Q.  (By  Mr.  Malott) :  Will  you  endeavor  to 
lake  an  assumption,  however? 
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A.    You  are  talking  about  a  flat  fee? 

Q.  I  am  talking  about  a  fee,  a  way  to  chargew 
a  client.  You  are  trying  a  case  and  there  is  no 
agreement,  there  is  no  agreement  whatsoever.  We^ 
are  apparently  agreed  on  that.  In  this  case,  ther© 
was  no  agreement.  You  are  assuming  in  your  an- 
swer that  there  was  no  agreement.  i 

A.     I    certainly    wouldn't    consider    $2,500    on 
$3,500  adequate.  Ili 

Q.     Let  me  ask  you  this:  You  have  assumed  injl 
this  case   [112]   that  there  was  no  agreement  foijn 
the  payment  of  an  attorney's  fee,  haven't  you,  in] 
the  answer  to  the  hypothetical  question?  ![) 

A.  In  answering  the  hypothetical  question,  I;ii 
have  assumed  that  there  was  no  agreement  for  afr 
fixed  or  flat  or  prearranged  fee;  that  the  petition- 
ers here,  that  the  attorneys,  were  employed  on  a 
basis  that  if  there  was  no  recovery,  there  would  be 
no  fee  and  that  they  would  be  out  their  costs.  That 
is  as  I  understand  the  hypothetical  question. 

Q.     That  is  the  way  I  understand  it. 

A.     Now   I   am   asked,   as   I   understand   you — ci 
understand,  I  am  not  arguing — I  am  asked  what] 
would  be  a  reasonable  fee  if  a  client  had  $2,500 
or  $3,500? 

Q.     Yes.  || 

A.     Available  to  pay  toward  attorney's  fees? 

Q.    Yes. 

A.     Well,  all  I  can  say  is  I  don't  think  that  suic 
would  be  a  reasonable  sum. 

Q.     That  is,  as  a  retainer  and  how  much  morel 
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f  you  had  a  cushion,  a  guarantee,  that  you  would 

v'entually  receive  a  figure  of  $2,500 

A.  Now,  would  this  $2,500  cover  costs  or  would 
)sts • 

Q.  Let's  call  it  $2,000  plus  costs  of  up  to  $500 
)r  the  trial  in  the  lower  court.  [113] 

A.  Oh,  I  would  assume  that  a  person  would  be 
ititled  to  an  additional  fee  of  equivalent  to  15  or 
)  per  cent.  I  mean,  a  fee  based  on  the  amount  of 
le  recovery  of  some  15  or  20  per  cent  in  addition 
►  a  retainer. 

Q.  In  other  words,  if  it  is  a  $60,000  recovery, 
)U  would  say  a  retainer  of  $2,000  plus  nine  to 
drteen  thousand  dollars  more,  on  a  $60,000  recov- 
y?  I  am  just  rounding  it  out. 

A.     Well,  I  am  not 

The  Court:     That  is  mathematical. 

Mr.  Malott:    Yes,  that  is  mathematical. 
lA.     I  am  a  poor  accountant. 

Mr.  McKevitt:    I  can't  follow  that  myself. 

Mr.  Malott:     All  right,  I  have  no  further  ques- 
lons. 
I  Mr.  McKevitt:     That  is  all. 

(Witness  excused.) 

.,The  Court:    Mr.  Smith. 
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DEL  GARY  SMITH 

called  and  sworn  as   a  witness   on  behalf   of  thol 
petitioners,  was  examined  and  testified  as  follows  j 

Direct  Examination  \ 

Q.  (By  Mr.  McKevitt)  :  You  name  is  Del  Car^i 
Smith,  Jr.?  [114]  A.     Del  Gary  Smith.  | 

Q.     You  reside  in  Spokane? 

A.     I  reside  in  Spokane  and  have  all  my  life.    : 

Q.    Practicing  attorney?  A.    I  am. 

Q.     Admitted  to  practice  when?  ■ 

A.     Over  30  years  ago.  ' 

Q.  Practice  in  the  State  and  Federal  Gourts  o 
Washington  and  Idaho  both? 

A.  I  am  admitted  to  the  Federal  Gourts  di 
Washington,  Idaho,  Galifornia,  and  to  the  Gircuij 
Gourt. 

Q.  Were  you  at  one  time  a  member  of  thllj 
Prosecutor's  staff  of  Spokane  Gounty?  f 

A.  Yes,  I  succeeded  Judge  Driver  when  he  wenji 
to  Wenatchee.  I  won't  say  I  took  his  place,  I  sucfi 
ceeded  him. 

Q.     And  in  addition  to  that 

Mr.  McKevitt:  This  is  leading,  Tom,  but  it  v\ 
a  fact ;i 

Q.    you  have  been  President  of  the  Spokan  3 

Gounty  Bar,  the  State  Bar,  and  a  member  of  tbjfl 
Board  of  Governors  ?  A.     That  is  true.  ' 

Q.    You  have  read  this  hypothetical  question?  M 

A.  I  have  read  the  hypothetical  question  sua  i 
listened  to  the  background  of  the  case  as  detailed 
in  the  sworn  testimony  today.  [115] 
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I    Q.    Do  you  have  an  opinion  as  to  the  reasonable 
value  of  the  services  rendered  by  Mr.  Keeton  and 
Mr.  Etter?  A.     I  have. 

Q.    What  is  it? 
I    A.    I  would  feel  that  they  would  be  entitled  to 
a  fee  of  not  less  than  25  per  cent  for  their  services. 

Mr.  McKevitt:    You  may  examine. 

Mr.  Malott:    I  have  no  questions. 
(Witness  excused.) 

Mr.  McKevitt :    The  petitioners  rest,  your  Honor. 

The  Court:    All  right. 

Mr.  Malott:    Mr.  Defenbach. 


RALPH  B.  DEFENBACH 

defendant  herein,  called  and  sworn  as  a  witness  on 
his  own  behalf,  was  examined  and  testified  as 
follows : 

Direct  Examination 
I    Q.     (By  Mr.   Malott) :     You  reside   where,   Mr. 
pefenbach?  A.     Lewiston,  Idaho. 

>    Q.    Your  occupation? 

A.    Public  accountant. 

Q.    How  long  have  you  been  so  engaged? 

A.     Oh,  30  years.  [116] 

Q.  And  during  his  lifetime  you  became  assignee 
bf  this  assignment  for  benefit  of  creditors  dated 
N"ovember  16,  1954,  did  you  not? 

A.     That  is  right. 

Q.     And  following  that  time  you  served  as  such 
lassignee  during  Mr.  Weyen's  lifetime? 
n    A.    Yes. 
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Q.     And  then  he  was  killed  in  an  automobile  acci- 
dent in  April  of  '55,  was  he  not? 

A.     April  16th. 

Q.     April  16,  1955,  following  which  you  contin 
ued  as  assignee  for  the  benefit  of  creditors? 

A.    Yes. 

Q.  Now,  you  have  heard  Mr.  Keeton's  story  of  J 
the  circumstances  of  the  assignment;  that  he  was 
a  logger  and  got  tangled  up  in  his  operations  and 
that  you  became  assignee  for  the  benefit  of  theH 
creditors,  and  that  there  were  about  $140,000  in  one 
class  of  creditors  and  about  $60,000  of  another 
class  of  creditors;  is  that  substantially  correct? 

A.  Yes,  that  is  the  best  information  I  would 
have. 

Q.     Now,  Mr.  Defenbach,  Mr.  Keeton,  as  I  un 
derstand  it,  had  been  Mr.  Weyen's  attorney  during 
his  lifetime?  A.     Off  and  on,  yes. 

Q.     Off  and  on.  Following  that,  when  did  youl 
engage  [117]  Mr.  Keeton  as  your  attorney  in  this| 
matter?   I  mean,   as   attorney   after  Mr.   "Weyen's 
death,  did  you  employ  Mr.  Keeton? 

A.     Very  shortly  afterwards. 

Q.  Yes.  And  was  there  any  discussion  at  that 
time  regarding  fee  or  compensation  which  he  was 
to  receive  for  his  services  and,  if  so,  what  was  saidi 

A.  Yes,  there  was  a  discussion  at  that  time  and 
a  discussion  several  other  times  with  respect  tci 
any  fee  that  he  might  charge,  any  fee  that  I  mighi 
charge. 
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Q.    Will  you  fix  the  time  and  place  where  these 
iiscussions  took  place? 

1    A.     Oh,  I  couldn't  —  the  first  one  was  shortly 
lifter  April  16,  1955.  The  other  conversations  were 
n  Mr.  Keeton's  office.  We  were  busily  engaged  in 
I  great  many  details  of  this  work.  He  agreed  and 
[  agreed,  it  was  a  mutual  agreement,  that  we  would 
mpose  no  fees  for  ourselves  until  this  entire  mat- 
er was  taken  into  the  District  Court  in  Nez  Perce 
]!ounty  and  finally  adjudged  closed. 
Q.     Did  you  discuss  the  proposition  that  under 
lis  assignment,  that  you  were  going  to  wind  it  up 
>r  the  final  windup  would  be  under  court  super- 
ision  or  under  court  approval? 
A.     Yes,  that  was  discussed.  Mr.  Keeton  men- 
ioned  a    [118]    conference  with   certain   attorneys 
-nd  I  am  sure  that  the  matter  was  discussed   at 
hat  place  and  at  that  time.   There  were  a  great 
aany  questions   as  to   whether  the   trustee  would 
urvive  Mr.  Weyen  and  as  to  whether  the  commit- 

Be  would  survive  Mr.  Weyen,  so  all 

Q.     By  that  you  mean  there  was  a  question  as 
0  whether  this  agreement  of  November  16,   1954 
rould  continue  after  Weyen 's  death? 
A.     That  is  right. 
Q.    Yes. 

A.  And  the  attorneys  were  the  attorneys  Mr. 
eeton  mentioned,  Mr.  Russell  Randall,  Mr.  Paul 
yatt  of  Lewiston,  and  the  conclusion  was  and  the 

t)tgreement  was  that 

Mr.  McKevitt:    I  object  to  his  stating  what  the 
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conclusion  and  agreement  was.  What  was  said  b^ 

either 

The  Court:    Yes,  I  think  that's  right.  What  was 
said  by  the  parties  there?  . 

A.     Mr.    Keeton    said    that    on    account    of    his^ 
knowledge  of  Mr.  Weyen's  affairs,  he  felt  that  he; 
was  competent  to  act  as  attorney  in  this  trust  an 
represent  the  trustee,  and  that  if  I  would  work  i 
conjunction  with  this  committee,  that  he  though 
this  matter  could  be  brought  to  a  successful  con-] 
elusion. 

Mr.  McKevitt :    May  I  make  an  inquiry  ?  Are  you? 
[119]  talking  about  now  about  the  discussions  with 
Mr.  Keeton  prior  to  Mr.  Weyen's  death  or  after? 

A.     No,  after  his  death. 

Mr.  McKevitt:    After  his  death. 

A.     After  his  death.  | 

Q.     (By  Mr.  Malott) :     Did  Mr.  Keeton  expressP 
any  of  the  reasons  why  he  was  willing  to  go  into* 
such  an  arrangement?  A.    Yes. 

Q.     Why  did  he  say  he  proposed  to  handle  it  in 
that  fashion? 

A.     One  reason  was  that  he  was  thoroughly  fa^ 
miliar  with  Mr.  Weyen's   affairs;   that  he   felt  a 
personal  responsibility  to  Mr.  Weyen  in  this  mat-lji 
ter;  that  he  was  the  author  of  the  instrument  and 
felt   responsibility  in   it   and   that  he   was   also   tf^ 
creditor  of  the  creditors'  pool. 

Q.     He  was  a  creditor?  How  big  a  creditor  die 
he  tell  you  he  was? 

A.    My  memory,  he  said  $5,000. 
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Mr.  Keeton:    Oh. 

A.  He  is  recited  as  a  creditor  in  the  agreement 
lere  for  nineteen  hundred  and  some  odd  dollars. 

Q.  Following  that  you  received  this  $7,500  from 
le  Mutual  Benefit  Health  and  Accident  Associa- 
on?  A.     Yes.  [120] 

The  Court :    He  received  how  much  ? 

Mr.  Malott:    $7,500,  approximately  $7,500. 

A.     It  was  more  than  that,  it  was  closer  to  $8,700. 

Q.  $8,700.  Now,  with  reference  to  the  tax  liens 
lat  were  claimed  by  the  various  taxing  agencies, 
^d  you  have  conversations  with  the  Director  of 
hternal  Revenue  as  to  whether  you  could  conduct 
ligation  and  make  reasonable  expenditures  in 
posecuting  this  litigation? 

Mr.  McKevitt:  Objected  to  as  hearsay.  As  I 
nderstand  the  discussions,  oral  discussions? 

Mr.  Malott :    Oral  discussions. 

Mr.  McKevitt:     I  object  to  that. 

Mr.  Malott:  It  can  be  answered  yes  or  no,  not 
^hat  was  said. 

A,  Not  with  the  Director,  with  his  representa- 
ives,  yes. 

Q.     Prior   to   the   time   that   this   litigation   was 
ommenced,  did  you  and  Mr.  Keeton  discuss  with 
(iich  other  as  to  whether  you  could  make  reason- 
Die  expenditures  in  conducting  this  litigation? 
I  A.    Yes. 

Q.  And  what  was  said  by  you  and  Mr.  Keeton 
Ji  to  whether  expenditures  could  be  made? 
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Mr.  McKevitt:  I  wish  you  would  fix  the  time 
and  place.  [121] 

Q.  (By  Mr.  Malott)  :  Well,  if  you  can  fix  th^ 
time  and  place  as  best  you  can.  | 

A.     Oh,  May,  June,  July  of  1955. 

Q.  What  conclusion  did  you  and  Mr.  Keetoi! 
come  to  as  to  whether  that  money,  whether  th« 
$8,500,  could  be  used  for  expenses  for  administering 
the  estate? 

Mr.  McKevitt:  Object  to  the  form  of  the  que& 
tion.  Detail  the  conversation. 

The  Court:  Yes,  I  think  that  calls  for  a  con 
elusion  as  to  what  conclusion  they  came  to.  I  wil 
sustain  the  objection.  Tell  what  was  said,  what  dis; 
cussion. 

Q.  (By  Mr.  Malott)  :  What  was  said  by  joi 
and  Mr.  Keeton?  > 

A.  Well,  I  told  Mr.  Keeton  my  opinion  wa 
that  this  money  was  practically  dedicated  to  th; 
purpose  of  protecting  this  estate. 

Q.     And  at  that  time  had  you  had  conference^ 

with  these  lien  claimants,  these  taxing At  th 

time  you  made  that  statement,  had  you  had  com 
versations  with  the  taxing  agencies?  A.     Yee 

Q.  And  did  you  repeat  to  him  what  you  ha 
been  told  by  the  taxing  agent,  by  the  representa 
tives  of  the  Department  of  Internal  Revenue? 

A.     I  am  quite  certain  that  I  did. 

Q.    What,  in  substance,  did  you  tell  him?  [122 

A.    I  told  him  that  I  had  talked  with  Mr.  Bel 
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leath,  who  was  the  Collector  of  the  Northern  Dis- 

rict  of  Idaho  of  Internal  Revenue 

,  Mr.  McKevitt:    Heath  f 

A.  Heath.  That  I  told  Mr.  Heath  that  I  had 
[3,700  in  round  numbers  on  deposit  in  the  bank; 
lat  I  was  conserving  that  money  for  administra- 
ve  expenses  of  the  trust,  and  asked  him  if  his 
fice  had  any  intention  of  x^lacing  a  lien  on  the 
loney  or  preventing  me  from  doing  that.  At  first 
e  said  he  was  not  qualified  to  give  me  an  answer, 
)  he  contacted  the  attorney  for  the  Internal  Reve- 
ue  Division  in  Boise  and  then  reported  back  to 
le  that  while  they  didn't  want  to  commit  them- 
^Ives  to  writing  in  the  matter,  that  I  could  rest 

sured  that  they  would  not  interfere  with  me, 
3cause  they  had  a  claim  at  stake  and  I  was  the 
ily  one  that  could  protect  their  claim. 

The  Court:  Is  this  all  that  you  told  Mr.  Keeton 
'  what  the  Internal  Revenue  people  told  you*? 

A.     Yes,  I  told  him  that. 

The  Court:     You  related  this  all  to  Mr.  Keeton 

.  just  the  words  you  are  telling  it  to  me  now? 

A.     In  substance,  yes,  your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Malott)  :  How  many  conferences 
Id  you  have  with  [123]  Mr.  Collister,  the  attorney 
jpllister  ? 

A.     Collister  is  the  Deputy  United  States  Attor- 

y.  I  had  probably — my  best  recollection  is  four, 
pssibly  five  conferences  with  Mr.  Heath  and  one 
inference  with  Mr.  Collister. 
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The  Court:  These  were  all  out  of  the  presence 
of  your  attorney?  Your  attorney  never  went  with! 
you,  Mr.  Keeton,  in  any  of  these  conferences'?        i 

A.     That  is  right.  I 

The  Court:    All  right.  ' 

Q.  (By  Mr.  Malott) :  And  did  you,  in  sub-! 
stance,  rely  to  Mr.  Keeton  the  conversations  thai! 
you  had A.    Yes.  j 

Q.    with  the  tax  man  or  the  attorney?  | 

A.    Yes.  ! 

Q.  Now,  when  was  the  first  time  you  met  Mr  i 
Etter?  I 

A.     In  his  office  at  9  o'clock  in  the  morning  oi) 
the  day  of  this  hearing.  I  think  it  was  the  IStl 
day  of  October,  1955. 

Q.  Did  you  talk  about  the  merits  of  the  casi 
itself? 

A.  We  discussed  some  matters  with  respect  t<i 
my  testimony  and  that  is  all. 

Q.  I  see.  Was  there  any  discussion  in  you 
presence  regarding  fee?  A.     None.   [124] 

Q,  Did  Mr.  Keeton  on  or  about  that  time,  o: 
or  about  the  18th  of  October,  make  any  suggestion 
to  you  regarding  what  figure  should  be  charged  i: 
this  case,  or  these  cases,  I  should  say? 

A.  Mr.  Keeton  met  me  in  the  lobby  of  the  Rid 
path  Hotel  on  the  morning  of  the  hearing,  appro^r 
imately  7:30  in  the  morning,  and  we  talked  abor 
a  number  of  matters  and  then  he  said  thii 
he  says,  my  best  memory  of  it,  ''That  we  feel  i 
this  action  that  we  should  have   a   guarantee  x; 
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$7,500,  win,  lose,  or  draw,  and  $15,000  in  case  we 

\yin." 

Q.    What  did  you  say  to  that? 

A.  And  I  said,  ''Well,  Mr.  Keeton,  you  know 
that  I  cannot  make  any  such  an  agreement  with 
70U."  I  meant  by  that 

The  Court:  Well,  I  don't  think  the  witness 
should  explain  what  he  meant  by  that.  What  he 
5aid,  it  is  what  he  said,  not  what  he  meant,  his 
secret  mind. 

Q.  (By  Mr.  Malott) :  Was  any  reference  made 
to  prior  fee  arrangements  you  had? 

I    A.     As  to  prior 

I  Q.  Well,  I  mean  what  else  was  said?  Just  finish 
fhe  conversation  if  you  can.  Keeton  said  that  he 
wanted  $7,500  base  or  a  total  of  $15,000  if  he  won, 
i^nd  you  said  you  couldn't  agree  to  that,  and  did 
.^ou  tell  him  why?  [125] 

j  A.  My  memory  is  that  I  said  "My  committee 
IS  not  present." 

Q.     Did  Mr.  Etter  on  that  day,  at  that  time — 
^ell,  I  have  asked  you  that  already.  You  have  said 
[le  did  not  discuss  fee? 
I    A.     He  did  not  discuss  fee. 

I  Q.  And  when  was  the  first  time  you  heard  from 
Mr.  Etter  on  the  subject  of  fees,  by  which  I  mean 

jthe  first  time 

I  A.  These  letters  that  are  in  evidence,  on  those 
iiates. 

Q.    You  refer  to  the  letters  of  March 


ll 


110  Ralph  B.  DefenbacJi  vs. 

(Testimony  of  Ralph  B.  Defenbach.) 

The  Court :    Didn't  you  ask  him  what  the  conver- 
sation was? 

Mr.  Malott:     I  beg  your  pardon? 

The  Court:     Didn't  you  ask  him  what  was  said  I 
by  Mr.  Etter? 

Mr.  McKevitt:    Yes,  he  did. 

Mr.  Malott:    No,  I  asked  him  when  was  the  firsti 
time  he  ever  heard  from  Mr.  Etter. 

The  Court:     Oh. 

Mr.  Malott:     When  was  the  first  time  he  heard 
from  Mr.  Etter. 

The  Court:    Well,  show  him  the  letters  if  it  willl 
refresh  his  memory. 

A.     Yes,  those  are  the  letters.  [126] 

Q.     (By  Mr.  Malott)  :    You  have  seen  the  lettersi' 
which  are  in  evidence  as  Respondent's  E.  Did  you 
write  any  letters  in  reply  to  that  ?  A.     No.     [  i 

Q.     Did  you  write  any  letters  to  Mr.  Keeton?     :| 

A.    No.  I 

Q.     Did  you  talk  to  Mr.  Keeton?  A.     Yes.n 

Q.  Where  did  you  have  your  conversations  withlj  I 
Mr.  Keeton  ?  A.     In  his  office.  \ , 

Q.     In  Lewiston?  A.     Yes.  [i 

Mr.  McKevitt:  Fix  the  date  of  these  conversa-H 
tions. 

Mr.  Malott:     Yes,  I  am  going  to. 

Q.     Well,  the  first  letter,  I  believe 

The  Court :  Well,  what  has  the  letter  from  Etter»  i 
got  to  do  with  the  date  of  his  conversation  with; . 
Mr.  Keeton  ?  ■  \ 

Mr.  Malott :    Following  demand.  ;  I 
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The  Court:     Beg  pardon? 

Mr.  Malott:  Following  demand  made  by  Mr. 
Etter. 

The  Court:  I  think  the  question  now  is  the  date 
i)f  his  conversation  with  Mr.  Keeton  as  near  as  he 
pemembers. 

Mr.  Malott:  I  am  trying  to  get  him  to  take  it 
iip  with  that  date.  [127] 

The  Court:     Show  him  the  letter,  then,  and  let 
tiim  refresh  his  memory. 
'    Mr.  Mallot:    Very  well,  your  Honor. 
;    The  Court:    Don't  read  them,  just  look  at  them, 
if  you  can,  and  figure  out  when  you  talked  to  Mr. 
SiKeeton  at  his  office  in  Lewiston. 

A.  On  or  about  the  1st  of  April — on  or  about 
:he  12th  of  April. 

Mr.  McKevitt:     '56? 
1 1   A.     '56.  And  on  or  about  the  3rd  of  June,  1956. 
^Iq.     (By  Mr.  Malott):     What  was  said  by  Mr. 
I  (Keeton  at  that  time  ? 

[i   The   Court:     At   which   time?   He   has   detailed 
Ihree  meetings. 

Q.  (By  Mr.  Malott)  :  Yes,  on  or  about  the  1st 
)f  April? 

j  A.     I  think  all  that  I  talked  with  Mr.  Keeton 

kbout  on  the  first  meeting  was  that  I  felt  that  he 

■  ihould  adhere  to  his  agreement  with  me  that  he 

'  ^ould  not  assess  any  fees  with  respect  to  his  own 

services  until  this  action  was  completed. 

Q.    Did  you  suggest  to  him  that  you  make   a 


I 


112  Ralph  B.  Defenbach  vs. 


(Testimony  of  Ralph  B.  Defenbach.) 

separate  settlement  with  Mr.  Etter  for  Mr.  Etter's 

services  ? 

A.  Yes,  I  always  figured  that  was  his  respon- 
sibility. ( 

Q.    I  know 

Mr.  McKevitt:  Object  to  that,  if  your  Honori 
please.  [128] 

The  Court:    What  is  that? 

Mr.  McKevitt:  I  object  to  his  volunteering  het 
always  considered  that. 

The  Court.:  Yes,  that  will  be  stricken  and  the* 
Court  will  disregard  it. 

A.  I  met  with  my  committee  with  respect  toi 
this  letter  of  Mr.  Etter 's  that  was  addressed  to  me 
and 

The  Court:  What  you  did  or  said  with  youi 
committee  is  not  admissible  here.  In  my  view,  any- 
way, that  would  be  pure  hearsay,  would  it  not?    '. 

Mr.  Malott:    Oh,  yes,  that  is  correct.  ! 

The  Court:  Committee  members  are  not  here  tc 
testify.  ': 

A.  Following  the  meeting — may  I  say  what  ] 
said  to  them? 

The  Court:  No,  that  is  hearsay.  If  you  wantec 
to  have  the  committee  members  testify,  you  shoulc 
have  brought  them  here  as  witnesses.  ' 

A.     Following  the  meeting  with  my  committee,  ]■ , 
went  to  Mr.  Keeton's  office  and  I  said,  "It  looks  t(' 
me  as  if  you  got  in  pretty  deep  in  this  matter  witl' 
Mr.  Etter.  I  feel,  and  the  committee  has  told  m«h 
that  they  feel " 
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The  Court:     That  is  not  proper. 

A.     " we  are  acting  in  good  faith.'' 

I  The  Court:  I  thought  I  told  you  it  was  hearsay 
s^hat  the  committee  told  you,  so  please  refrain 
rom  detailing  it.  [129] 

[  Mr.  Malott:  Your  Honor,  I  understand  the  wit- 
less is  reporting  a  report. 

The  Court:  I  thought  he  was  saying  what  his 
ommittee  told  him.  If  this  is  what  you  told  Mr. 
[^eeton,  of  course,  you  can  always  get  it  in  under 
he  guise  of  what  you  told  Mr.  Keeton. 

Mr.  McKevitt:     That  is  what  he  is  doing. 

A.     All  right,  I  will  leave  the  committee  out. 

The  Covirt:  Well,  go  ahead,  whatever  you  told 
Ir.  Keeton  in  detail  what  the  committee  told  you, 
r  that  is  what  you  told  Keeton,  that  is  all  right. 

A.  I  told  Mr.  Keeton,  I  submitted — I  tendered 
5  Mr.  Keeton  $3,750  to  pay  Mr.  Etter's  charge. 

Mr.  McKevitt:     Now  fix  the  date  of  that. 

A.     That  would  be  a  conference  held  with  Mr. 

eeton  very  shortly  after  April  the  13th  ? 

Mr.  McKevitt:    What  year? 

A.  Of  1956.  I  told  Mr.  Keeton  that  I  had  read 
^  1  this  letter  that  was  addressed  to  him  by  Mr. 
I  jtter  that  Mr.  Etter  considered  his  services  worth 
p,700  in  this  case,  and  I  tendered  payment  of 
,  'p,750  to  Mr.  Keeton  to  send  to  Mr.  Etter.  Mr. 
ifeeton  refused  to  accept  it  and  then  said  that  he 
r(as  going  to  withdraw  as  my  attorney  from  the 
pption.  [130] 

?The  Court:     Was  that  a  tender  that  you  made 
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in  full  payment  of  Mr.  Etter's  services  in  the  trialj 

court  and  for  the  appellate  court,  too,  is  that  whatii 

you  were  doing?  i 

A.     It  was  a  tender  made  by  me  to  Mr.  Kee-|il 
ton 

The  Court:    To  pay  Mr.  Etter?  . 

A.     To  pay  Mr.  Etter.  'j 

The  Court:    To  pay  him  in  full? 

A.    Yes,  sir. 

The  Court:    All  right,  go  ahead. 

Q.  (By  Mr.  Malott)  :  For  clarification,  that  was 
solely  for  Mr.  Etter,  wasn't  it? 

A.     Solely  for  Mr.  Etter. 

Q.  For  the  services  rendered  up  to  that  time 
and,  of  course,  at  that  time  he  had  completed  al 
of  the  work  in  the  lower  court,  hadn't  he? 

A.    Yes.  0 

Mr.  Malott:     I  think  that  is  all.  ^v 

Cross  Examination 

Q.     (By  Mr.  McKevitt) :    I  am  going  to  ask  yo^ 
this  just  blankly  first,  with  reference  to  all  of  thes^ 
conversations  you  claim  you  had  with  Mr.  Keetoi 
you  never  wrote  him  a  single  letter  in  confirmatio]| 
of  any  of  those  conversations,  did  you?  [131] 

A.    No. 

Q.    Why  not? 

A.     I  don't  think  I  wrote  Mr.  Keeton  with  ref 
spect  to  anything  on  this  estate.  Came  down  to  se; 
him  or  I  called  him  over  the  phone. 
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Q.  I  asked  why  you  didn't  write  him  to  con- 
imi  these  various  conversations? 

A.  It  wasn't  my  custom  to  deal  with  him  that 
vay. 

Q.  Well,  you  appreciated  your  responsibility  as 
he  trustee  under  this  agreement  that  Keeton  drew, 
Lidn't  you? 

A.     I  recited  everything  to  him  in  person. 

Q.  Did  you  at  that  time  meet  with  the  commit- 
ee  on  different  occasions  and  then  you  would  go 
)ack  and  tell  Keeton  what  the  committee  had  said 

0  you?  A.     That  is  right. 

Q.     Did  you  ever  ask  Keeton  to  go  with  you  to 
[iscuss  the  matter  with  the  committee? 
A.     No,  I  don't  think  so. 

1  Q.    Why  not? 

A.  Didn't  think — I  don't  think  that  that  was 
ay  responsibility  to  ask  him. 

i  Q.  You  felt  you  were  under  the  guidance  of  this 
ommittee  ?  A.    Yes. 

Q.    In  every  action  you  took  with  reference  to 
unds  that  [132]  came  into  your  hands? 
'  A.    Yes. 

;  Q.  Now,  then,  you  had  certain  discussions  with 
aembers  of  the  Internal  Revenue  Department,  is 
bat  correct?  A.     Yes,  sir. 

Q.  And  then  you  came  back  and  told  Keeton 
rhat  they  said  to  you?  A.     That  is  right. 

Q.    And  you  never  confirmed  that  by  letter? 
•  A.    No. 

Q.    Didn't  think  that  was  necessary? 
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A.    No. 

Q.  Do  I  understand  that  when  you  came  intO' 
the  fund  arising  out  of  the  Omaha  insurance  poli-i 
cies  that  you  got  advice  from  somebody,  Federal 
Government  agency  or  other,  that  you  could  use 
that  fund  for  administrative  purposes? 

A.    Yes. 

Q.  And  when  you  say  administrative  purposes^ 
what  do  you  mean,  attorney ^s  fees'?  A.     Yesi 

Q.     Retainer'?  A.     Yes.  J 

Q.  Costs  that  they  might  incur  in  preparing  tM 
case  for  litigation?  [133]  A.     That  is  right. 

Q.  Office  rent  that  you  might  have  to  pay  where 
these  records  were  impounded  down  there  in  Lewis 
ton?  You  heard  his  statement  in  that  regard,  didn'' 
you?  Office  rent? 

A.     That  was  not  connected  with  this  case. 

Q.  Why,  if  you  felt  that  you  had  full  authoritj 
to  use  this  Omaha  insurance  —  around  $8,000 
wasn't  it?  A.     Yes,  8,700. 

Q.    for   the    successful   prosecution   of   thii  it 

litigation,  why  was  it  you  didn't  tender  to  Mi 
Keeton  any  sum  whatsoever  to  cover  expenses  thaj 
he  would  incur  in  coming  to  Spokane  and  goinj 
back  to  Lewiston? 

A.     Because  he  never  submitted  any  bill. 

Q.     Never  asked  for  any?  A.     No,  sir. 

Q.    Now,  I  am  going  to  put  this  to  you  blanklyjfc 
You  heard  the  testimony  of  Mr.  Etter  about  a  coal^ 


versation  at  the  Ridpath  Hotel? 
Mr.  Etter:     And  my  office. 
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Q.     (By  Mr.  McKevitt)  :     And  his  office  here? 
jYou  were  in  court  when  Mr.  Etter  testified  under 
oath  that  such  a  conversation  took  place? 
\    A.     Uh-huh. 

t  Q.  And  you  say  that  Mr.  Etter  is  mistaken,  at 
least,  he  [134]  is  mistaken  when  he  says  that  such 
^  conversation  took  place? 

A.     I'm  sorry  to  say,  but  that  is  correct. 

Q.     Nothing  like  it,  huh? 

A.  No,  sir.  I  was  not  available  the  night  before 
this  hearing  was  held.  I  didn't  get  in  here  until 
fche  late  plane. 

i|  Q.  Well,  let's  forget  about  whether  it  was  the 
night  before,  let's  say  at  any  time  immediately 
preceding  the  trial?  A.     Never. 

I    Q.     You  never  had  such  a  conversation  with  Mr. 
Etter  as  he  detailed  here  under  oath? 
i\   A.     I'm  sorry,  I  never  did. 
!    Q.     Did  you  have  any  discussion  at  all  with  Mr. 
Etter  at  any  time  or  any  place  prior  to  the  lawsuit 
i^bout  fees?  A.     No,  sir. 

I  Q.  And  you  never  received  any  letter  of  any 
kind  or  character  from  Mr.  Etter  prior  to  the  law- 
suit about  fees?  A.     No. 

Q.     Nothing  said  about  a  retainer? 

A.     No,  sir. 

Q.    When  did  you  make  the  first  disbursement 
ut  of  this   [135]   $8,000  from  the  Omaha  in  any 
kvise  touching  the  expenses  of  this  litigation? 

A.  Maybe  they  are  on  that  sheet  over  there, 
Mr.  Malott.  I  have  sketched  them  on  that  agreement. 
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March  the  14th,  1956,  paid  Rose  McCloud  $280. 

Q.  That  was,  of  course,  after  you  were  fully 
aware  of  the  fact  that  there  had  been  a  judgment 
entered  in  your  favor  as  trustee  in  the  amount  of 
some  60,000  and  that  this  check  had  been  made 
jointly  in  your  name  and  the  name  of  these  attor-J 
neys,  isn't  it?  A.    Yes,  I  knew  that. 

Q.  That  is  the  check  of  the  Clerk  of  this  Court 
dated  February  29,  1956  in  the  sum  of  $60,302.94? 

A.     Yes,  I  was  aware  of  it. 

Q.  Now,  it  is  a  fact  it  wasn't  until  after  you 
knew  of  the  existence  of  that  check  made  jointly 
payable  to  you  and  your  attorneys  that  you  first 
took  any  interest  so  far  as  attorney  fees  or  ex- 
penses of  this  litigation  were  concerned;  that  is 
correct,  isn't  it? 

A.    Well,  word  it  differently. 

Q.     Pardon  me? 

A.  Word  it  differently.  Word  it  that  I  didn't 
make  any  expenditures. 

Q.  In  other  words,  is  it  your  position  that  you 
wouldn't  [136]  discuss  attorney  fees  or  expenses  of' 
this  litigation  of  any  kind  or  character  until  this 
lawsuit  in  this  Federal  Court  here  was  determined; 
is  that  your  testimony? 

A.  My  testimony  would  be  that  it  was  agreed^ 
between  Mr.  Keeton  and  myself  that  we  would  wait 
until  the  final  settlement  of  this,  which  he  told  me 
would  be  in  the  District  Court  in  Nez  Perce  County^ 
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md  he  was  going  to  petition  for  a  declaratory  judg- 
ment in  Nez  Perce  County,  and  at  that  point 

Q.  Mr.  Keeton  told  you  he  was  going  to  peti- 
iion  Nez  Perce,  Idaho  County  Court  for  a  declara- 
:ory  judgment?  A.    Yes,  sir. 

Q.  Was  that  after  the  entry  of  this  judgment 
md  the  payment  of  this  check*? 

A.     He  told  that  to  me  on  or  about  the  17th  of 
ipril,  1955. 
i    Q.     Oh,  1955?  A.    Yes. 

Q.  That  was  nearly  a  year  before  this  check 
;vas  issued? 

I   A.     That  is  right.  But  that  that  was  his  plan, 
lie  said,  of  handling  this  money. 
j   Q.     Declaratory  judgment 

The  Court:     Pardon  me,  Mr.  McKevitt.   When 
!vas  this  case  started  here? 
I   Mr.  Etter:    After  that  date.  [137] 
I  The  Court:    Was  it  afterwards?  That  was  before 
rhis  case  started,  at  any  rate,  yes. 
!  A.     I  don't  know  what  he  means  by  a  declaratory 
iudgment. 

i  Q.  (By  Mr.  McKevitt):  Put  it  this  way:  Mr. 
Seeton  told  you  sometime  before  this  case  was 
itarted  here  in  October  of  1955  that  he  was  going 
jo  institute  some  kind  of  an  action  down  in  Nez 
t?erce  County  Court;  is  that  what  he  told  you? 
I  A.     That  is  right. 

!  Q.    Did    he    tell    you    what    type    of    action    it 
vould  be? 

A.    My  memory  of  it  is  a  declaratory  judgment. 
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Q.    Well,  did  you  ask  who  the  parties  to  the! 
lawsuit  were  going  to  be? 

A.  He  is  my  attorney,  I  go  by  what  my  attorj 
ney  tells  me. 

Q.  Well,  did  he  tell  you  who  he  was  going  to 
make  parties  plaintiff  and  defendant  in  that  action? 

A.  I  think  probably  all — my  oifhand  knowledge 
of  it  would  be  or  opinion  would  be  all  creditors. 

Q.  Hadn't  anything  to  do  with  these  insurance; 
companies,  then? 

A.  No.  No,  I  don't  think  it  had  anything  to  dol 
with  the  insurance  companies. 

Q.  Now,  you  mentioned  a  gentleman  by  thel 
name  of  Bert  Heath,  who  is  Collector  of  Internal 
Revenue,  is  he?  A.     Yes.  [138]  ^ 

Q.    At  Boise?  A.     At  Boise. 

Q.     Is  he  still  there?  A.     Yes,  sir. 

Q.  Did  you  contact  him  at  all  with  reference  to 
coming  down  here  and  being  a  witness  in  this  suit? 

A.    Yes. 

Q.    When  did  you  contact  him? 

A.  I  wrote  him  a  letter  on  January  the  21st, 
1957.  I  also  wrote  a  letter  to  Mr.  Marion  Collister, 
Assistant  United  States  Attorney  in  Boise,  on  the 
same  date,  advising  him  of  this  case. 

Q.  Do  you  mean  the  case  where  these  gentle- 
men are  suing  you?  A.     Yes,  sir. 

Q.     January  of  this  year  you 

A.     January. 

Q.     Did  you  get  a  letter  back  from  them? 

A.    No,  sir. 
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Q.     Have  you  got  the  cox^ies  of  the  letters  there? 

A.     Yes,  sir. 

Q.     Let's  see  them.  Are  these  in  evidence  here? 

A.    No. 

Q.  Now,  you  also  heard  Mr.  Keeton's  sworn 
estimony  on  this  stand  that  he  was  present  at  the 
ime  of  this  [139]  discussion  that  Mr.  Etter  de- 
ailed  to  Judge  Driver?  You  heard  that  testimony? 

A.    Yes,  sir. 

Q.     Nothing  like  that  took  place? 

A.     I  have  no  knowledge  of  such  a  meeting. 

Q.  So,  then,  it  is  your  considered  testimony  here 
bat  these  men  are  either  terribly  mistaken  in  their 
iBstimony  under  oath  or  they  are  not  telling  the 
futh;  is  that  what  you  are  telling  the  Court? 

Mr.  Malott:    Just  a  minute,  I  think 

I  The  Court:  I  will  sustain  the  objection  to  that. 
^  Mr.  McKevitt:    All  right. 

Q.  If  you  felt  that  you  could  use  this  $8,000  for 
dministrative  purposes,  why  did  you  let  your  rent 
f  this  office  down  there  that  you  hired  for  the 
purpose  of  impounding  these  books  become  in  ar- 
ears  for  pretty  nearly  a  year? 
I  A.  They  really  had  nothing  to  do  with  this 
etion. 

I  Q.  When  you  came  up  to  Spokane  for  attend- 
nce  at  this  trial,  out  of  what  fund  did  you  pay 
our  expenses?  A.     My  personal  funds. 

Q.     You  have  never  drawn  anything  against  this 

md  in  your   possession  now  for   your   own   ex- 
enses?  A.    Yes. 
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Q.    Have  you?  [140]  A.    Yes. 

Q.    When?  A.     July  the  1st,  1956. 

Q.     How  much?  A.     I  drew  $60.48. 

Q.     For  what  purpose? 

A.  For  expenses  in  attending  the  hearing  that 
was  held  here  on  the  18th  of  October  and  for  a 
conference  with  Mr.  Harold  Cof&n  on  June  the 
5th  of  this  year. 

Q.  Did  you  get  authority  from  this  advisorji 
committee  to  make  that  expenditure? 

A.    Yes,  sir. 

Q.  And  you  came  up  here  to  see  Mr.  Harol^j 
Coffin  for  the  purpose  of  employing  him  to  repre^| 
sent  you  in  this  case  that  these  gentlemen  had  in 
stituted?  A.     To  carry  the  appeal. 

Q.     Carry  the  appeal  through?  A.     Yes. 

Q.  Have  you  had  any  conversation  with  Mr 
Coffin  with  reference  to  this  case  instituted  by  thes( 
gentlemen? 

A.  Yes.  I  asked  Mr.  Coffin  if  he  could  repr© 
sent  the  trustee  in  this  case  and  he  said  he  couldn't 

Q.    He  declined  to  represent  you?  A.    Yes 

Q.  You  discussed  with  him  this  question  tha 
was  involved  [141]  and  what  these  men  were  ask 
ing,  didn't  you?  A.     Yes. 

Q.  Mr.  Defenbach,  at  all  times  you  felt  th 
any  moneys  that  came  into  your  hands  as  trustet 
in  your  fiduciary  capacity,  you  had  to  protect  th 
funds  to  the  best  of  your  ability  for  the  benefit  o| 
creditors,  didn't  you?  A.     That  is  right. 

Q.    Now  I  call  your  attention  to  this  check  date 
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I^ebruary  29,   1956.   Did  you  have   any  discussion 
;^ith  Mr.  Etter  as  to  what  should  be  done  with  that 
heck?  You  demanded  it,  didn't  you? 

A.     No,  sir. 

Q.  Didn't  Mr.  Etter  suggest  to  you,  since  you 
nd  he  and  Keeton  could  not  agree  as  to  how  this 
und  should  be  divided,  that  you  should  jointly  de- 
losit  it  where  this  fund  could  draw  interest  until 
his  litigation  was  determined?  Didn't  Mr.  Etter 
uggest  that  to  you  and  you  refused  to  do  it? 

Mr.  Malott:  Just  a  moment,  just  a  moment,  just 
'  moment,  please.  I  think  that  is  an  improper  ques- 
ion.  It  has  nothing  to  do  with  the  merits  of  the 
'ase  and  the  fee. 

The  Court:  Well,  I  will  sustain  the  objection. 
i  Q.  (By  Mr.  McKevitt)  :  Now,  you  stated  that 
'Ir.  Keeton,  I  believe  you  said,  at  the  Ridpath 
Totel  put  a  proposition  up  to  you  that  you  would 
uarantee  $7,500,  win  [142]  lose  or  draw,  and  $15,- 
fOO  if  the  lawsuit  was  won.  You  said  that  he  put 
hat  kind  of  a  proposition  up  to  you? 
'  A.  Yes,  sir. 
^  Q.    Mr.  Keeton?  A.    Yes,  sir. 

Q.  Sometime  immediately  before  the  trial  in  Oc- 
Dber  of  last  year? 

A.  In  the  morning,  on  the  morning  of  the  trial, 
pe  morning  of  the  trial,  yes. 

Q.    Was  Mr.  Etter  present  at  that  time  ? 
'  A.    No,  sir. 

Q.  Did  Mr.  Keeton  say  that  he  had  discussed 
,iich  a  proposition  with  Mr.  Etter? 
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A.    He  said  what  I  testified  to. 

Q.     And  you  said  at  that  time  you  couldn't  ente: 
tain  any  such  an  offer  because  you  didn't  feel  yo 
had   authority   as    a   trustee   to    do    that,    is   that 
correct  ? 

A.  That  is  right,  I  didn't  have  my  committee 
there  to  agree  with  me. 

Q.  Well,  did  you  submit  that  proposition  thai 
you  say  Mr.  Keeton  made,  did  you  ever  submit  it  tol 
your  committee?  A.     No. 

Q.     Not  at  any  time?  A.     No. 

Q.    Why  not?  [143]  f 

A.     Because  Mr.  Keeton  never  submitted  it  only^jl 
at  that  particular  time.  He  never  presented  it  tof 
me  in  writing. 


Q.     Did  you  ask  for  it  in  writing? 

A.     No,  sir. 

Mr.  McKevitt:    I  think  that  is  all,  your  Honor; 

The  Court:    Any  redirect?  ■ 

Mr.  Malott:    I  think  that  is  all. 

Mr.  McKevitt :    Need  a  little  rebuttal  here. 

The  Court:     Yes,  all  right. 

Mr.  Malott:    Oh,  say,  could  I  add  one  questional 

The  Court:    Yes,  all  right.  Just  a  moment. 

Mr.  Malott:    It  arises  out  of  my  letting  a  lot 
hearsay  go  in.  I  am  going  to  ask  him  one  more 
question. 

Redirect  Examination 

Q.     (By  Mr.  Malott) :    Mr.  Coffin  was  employed 
by  you  to  prosecute  this  appeal? 

A.     That  is  right. 


oili 
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Q.     To  represent  you  on  appeal?  A.    Yes. 

Q.  And  you  made  a  disbursement  of  how  much 
3n  that  appeal? 

A.  I  gave  him  an  advance  of  $3,000,  $2,500  for 
:he  cost  of  the  appeal  and  $500  to  cover  expenses. 

Q.     Was  that  in  full? 

A.     The  $2,500  was  in  full,  yes. 

Q.  For  fee  on  appeal.  Now,  the  next  thing,  you 
mentioned  you  endeavored  to  get  Mr.  Coffin  to  rep- 
'•esent  you  in  this  proceeding  and  Mr.  McKevitt 
isked  you  if  he  had  turned  you  down.  Why  did  he 
:*efuse  representation?  Did  he  tell  you  why  he  was 
refusing  to  represent  you  in  the  fee  squabble? 

A.  He  told  me  that  he  thought  that  he  needed 
;ome  of  Mr.  Etter's  files  to  successfully  prosecute 
he  appeal;  he  didn't  feel  that  he  wanted  to  get  into 
;his  kind  of  an  action. 

Mr.  Malott:    Very  well,  that  is  all. 

Recross  Examination 

Q.  (By  Mr.  McKevitt) :  How  much  did  you 
pay  that  firm  altogether  now?  Was  it  $3,000? 

A.    $3,000. 

Q.  And  can  you  break  that  down,  attorney's  fees 
md  expense? 

A.    $2,500  fees  and  $500  expenses. 

Q.    And 

A.  They  told  me  that  they  didn't  think  the  ex- 
penses would  run  $500  and  I  would  be  getting  a 
'efund  one  of  these  days.  [145] 

Q.    And  he  told  you  the  reason  he  didn't  want 
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to  appear  in  your  behalf  in  this  case  is  because  \ 
he  had  used  certain  files  that  Mr.  Etter  had  in  his 
office?  A.     No,  he  didn't  say  that.  j», 

Q.  Well,  you  know  that  what  he  had  used  was 
the  material  that  Etter  had  collected  and  Keeton 
in  this  Court  so  far  as  the  legal  cases  were  in- 
volved; you  knew  that,  didn't  you? 

A.     Yes,  I  knew  that.  '■* 

Mr.  McKevitt:    That  is  all.  *^ 

The  Court :    Any  other  questions  of  this  witness  ? 
Mr.  Malott:    No  further  questions. 

(Witness  excused.) 
The  Court :    All  right,  Mr.  Keeton,  then.  ^ 

PAUL  C.  KEETON  ■ 

a  petitioner  herein,  resumed  the  stand  on  rebuttal,  \  i' 
and  testified  further  as  follows:  i 

I 
Direct  Examination  ! 

Q.     (By  Mr.  McKevitt):    Mr.  Keeton,  you  have' 
heard  his  testimony  here?  A.     I  have. 

Q.     Did  you  ever  have  a  discussion  of  any  kind,l'J 
character  [146]  with  this  gentleman  with  reference! 
to  instituting  any  declaratory  judgment  action  in 
the  Nez  Perce  County  Court?  A.     I  did. 

Q.    When  was  it? 

A.     Shortly  after  Mr.  Weyen  died,  Mr.  Defen-f 
bach  and  I  had  a  conversation  in  which  he  asked 
me  his  status  on  the  $8,000  or  the  $8,750,  and  I 
said  probably  the  only  way  that  it  could  be  figured 
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out  would  be  to  have  a  declaratory   judgment   on 

that  in  the  District  Court,  which  I  did. 

Q.  No  such  conversation,  then,  as  I  understand 
your  testimony,  took  jjlace  after  the  entry  of  any 
judgment  in  the  case  up  here?  A.     Never. 

I  IjJ.  JNow,  with  reference  to  his  testimony  about 
I  conversation  immediately  preceding  the  trial 
ibout  a  flat  fee  of  $7,500,  $15,000  if  you  won,  did 
my  conversation  like  that  take  place? 

A.     Absolutely  none. 

Q.     Was  there  any  agreement  between  you  and 
At.  Defenbach  about  waiting  until  this  whole  mat- 
ler  was  determined  before  any  moneys  were  dis- 
bursed ?  A.     Not  on  waiting,  no. 
\  Q.    What  was  it?  [147] 

j  A.  I  told  Mr.  Defenbach  on  many  occasions  that 
7e  had  conferences  unless  the  $66,000  case  could 
»e  won,  there  wouldn't  be  anything  for  anyone  and 
hat  he  couldn't  disburse  any  of  those  funds,  even 
or  his  hotel  bills  or  mine,  I  told  him  that,  on  ac- 
ount  of  these  tax  liens;  unless  the  $66,000  case 
7as  won,  it  would  be  better  for  him  to  give  all  the 
jioney,  the  $8,700,  or  whatever  it  is,  to  the  govern- 
iient,  and  that  would  be  the  end  of  it.  I  had  that 
conversation  with  him. 

Q.    You  had  that  conversation. 

Q.     Can  you  think  of  anything  further  I  haven't 
sked  you  by  way  of  rebuttal?  A.     No. 

Mr.  McKevitt:     That  is  all. 

Mr.  Malott:    No  questions. 
(Witness  excused.) 
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Mr.  McKevitt:    We  rest,  your  Honor.  * 

The  Court :  I  have  just  about  reached  the  limit  I 
of  my  endurance  here.  I  have  been  on  the  bench  : 
since  10  o'clock  this  morning,  with  the  exception  |; 
of  one  hour  at  lunchtime,  and  if  you  gentlemen  , 
want  to  argue  this,  I  think  we  better  argue  it  at  \i 
1:30  tomorrow  afternoon.  j 

Mr.  McKevitt:     I  had  suggested  to  Mr.  Malottl^ 
as    far   as    we    were    concerned,    because    of    youn;] 
Honor's  knowledge  [148]  of  the  case,  having  tried 
it  below  on  that  phase  of  it,  anyway,  that  I  would 
be  glad  to  submit  the  case  without  argument. 

The  Court:    What  is  that  old  saying  in  the  tele- 
vision, ''You'll  be  sorry."  | 
Mr.  McKevitt:     No.  I 
The  Court:    Mr.  Malott.  - 
Mr.  Malott:     There  are  a  couple  of  instances — 
I  am  agreeable.  What  I  would  like  to  do,  if  your 
Honor  please,  I  would  like  to  get  a  letter,  whichJ 
I  would  limit  to  a  page.  I  will  limit  to  a  page  let 
ter,   one  page,   that  I  will  get  down  here   before 
noontime. 

The  Court:     Y/ell,  I  have  no  objection  to  youi 
putting  in  written  memoranda,  if  you  wish. 

Mr.  McKevitt:    I  will  wait  until  I  get  his  letter 

The  Court:     Then  you  write  to  me.  ^ 

Mr.  McKevitt:    Then  you  let  me  send  a  copy. 

The  Court:     Well,  all  right.  I  am  not  trying  tc 

cut  you  off  from  oral  argument,  but  really  I  an 

not  in  a  position  to  absorb  any  more  today.  I  an 

just  about  bushed,  to  resort  to  a  colloquial  expre& 

sion,  and  if  you  want  to  argue,  I  would  have  yoi 
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irgue  tomorrow  afternoon.  If  not,  you  can  submit 
L  letter  and  counter-letter.  How  would  that  be  ? 

Mr.  McKevitt:  I  think  what  I  would  like  to  do 
149]  at  this  time  on  this  matter  of  fees,  I  would 
ust  like  to  leave  with  your  Honor  this  Journal  of 
he  American  Adjudicature  of  October  and  Decem; 
ler,   1956,   New  York   contingent  fee   schedule.   It 

|aay  be  helpful  and 

i  The  Court:    Have  you  seen  this  thing? 

I  Mr.  Malott:     No. 

I  The  Court:    I  have  heard  about  it. 

Mr.  McKevitt:    I  will  leave  it  with  your  Honor. 

The  Court:  Very  well.  Let's  see,  that  is  the 
)ctober-December,  1956  issue,  Mr.  Malott. 

(Which  was  all  of  the  evidence  adduced  and 
proceedings  had  in  the  hearing  of  the  above- 
entitled  cause.)   [150] 

I 

i  [Endorsed] :  Filed  March  18,  1957. 
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RESPONDENT'S  EXHIBIT  "C"  jj 

United  States  Department  of  Justice 

United  States  Attorney 

District  of  Idaho 

Boise,  Idaho,  Nov.  16,  1955 

Mr.  Ralph  Deffenbach 
Certified  Public  Accountant 
Lewiston,  Idaho 

Re:  U.  S.  v.  R.  F.  Weyen   (deceased)   Civil  No.{j 
1978-C.  Also  C-50  and  C-52-B. 

Dear  Mr.  Deffenbach: 

Last  spring  I  communicated  with  you  in  regard 
to  the  claim  of  the  United  States  by  reason  of  s 
judgment  against  Mr.  Weyen  in  the  sum  of  $444.20' 
Since  that  time  I  have  been  advised  of  two  othei 
claims  which  the  United  States  has  against  Robert; 
F.  Weyen.  One  is  for  the  sum  of  $826.28,  whicl 
arose  by  reason  of  the  trespass  on  forest  lands  an^ 
the  conversion  of  forest  timber  of  the  value  o: 
$826.28.  This  conversion  occurred  between  July  20' 
1953  and  August  3,  1953  on  Section  11,  Townshij 
7  North,  Range  44  East,  of  Umatilla  Nationa 
Forest. 

The  other  claim  is  a  claim  of  the  Internal  ReveJ 
nue  Service  for  the  sum  of  $34,398.62  for  with 
holding  and  employment  taxes  from  September  3( 
1953  through  September  30,  1954. 

The  United  States  is  entitled  to  priority  of  paj 
ment  of  these  claims  by  reason  of  federal  statut 
31  use  191.  31  use  192  makes  the  assignee  fo. 
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be  benefit  of  creditors  personally  liable  to  the 
Jnited  States  if  he  fails  to  pay  the  debts  of  the 
Inited  States  before  paying  other  creditors. 
I  realize  that  the  handling  of  this  matter  must 
e  very  difficult  for  you  and  very  time  consuming 
ut  it  is  necessary  that  I  know  your  position  in 
egard  to  these  claims  and  whether  we  can  expect 
ayment  from  the  assets  assigned  to  you  as  trustee 
or  benefit  of  creditors.  I  would  appreciate  receiv- 
ig  this  information  as  soon  as  you  can  conven- 
mtly  provide  it. 

Very  truly  yours, 

Sherman  F.  Furey,  Jr., 
United  States  Attorney, 

/s/  By  Marion  J.  Collister, 

Assistant  U.  S.  Attorney. 
IJC/nr  [152] 
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Law  Offices  of  Paul  E.  Keeton 

Lewiston,  Idaho 
\ 
f-r.  Ralph  B.  Defenbach,  June  6,  1956 

|L2  Ninth  Avenue,  Lewiston,  Idaho. 


e:  Sun  Life  Assurance  Co.  and  Maccabees  Ins. 
Co.  vs.  Weyen  et  al. 

)ear  Ralph: 

■  I  advised  you  that  I  would  write  you  and  tell 
ou  that  I  am  in  accord  with  the  contents  of  Mr. 
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Etter's  letter  dated  1  June  1956.  I  am  especially  int 
accord  with  his  feelings  that  an  offer  of  $3750.00': 
for  services  rendered  would  not  be  fair  compensa-, 
tion  for  your  attorneys  in  this  matter. 

It  was  impossible  for  me  to  appear  in  the  state; 
of  Washington  as  your  attorney  without  joining 
some  attorney  in  that  district  as  co-counsel.  Your' 
attention  is  called  to  the  rules  of  the  District  Court; 
of  the  United  States,  for  the  Eastern  District  ofd 
Washington,  and  especially  Rule  1  (g),  as  follows 

''(g)    Office  Address  within  the  State: 

Should  a  party  in  any  cause  not  appear  in  per-j 
son,  and  should  his  attorney  not  maintain  an  office! 
in  this  State,  there  shall  be  joined  of  record  in 
such  appearance,  or  within  ten  (10)  days  thereafteu 
an  associated  attorney  having  an  office  in  this  Dis 
trict  and  admitted  to  practice  in  this  court." 

If  I  could  have  appeared  in  the  state  of  Wash 
ington  without  joining  some  person  as  co-counsel 
I  would  have  been  happy  to  do  so.  You  nevei 
made  any  suggestions  about  whom  you  wished  t( 
join  as  counsel  and  I  never  made  any  requests  t( 
you  for  any  suggestions  in  this  matter.  I  kne\n 
from  long  experience  that  Mr.  Etter  specializes  ii 
Federal  practice  and  has  taken  13  cases  to  the 
Circuit  Court  of  Appeals  during  the  last  seven  oi 
eight  years.  This  would  be  more  than  all  of  th<i 
other  lawyers  in  the  City  of  Spokane  have  taker 
to  the  Circuit  Court  in  a  similar  length  of  time; 
Mr.  Etter  has  had  wide  success  in  Federal  case 
and  is  known  throughout  the  Bar  as  a  very  abl 
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attorney.  I  assume  that  I  could  have  sought  less 
experienced  co-counsel  or  perhaps  counsel  who 
ivould  work  at  very  small  fees;  but  it  seemed  to 
2ie  that  it  was  important  that  this  case  be  won  in 
:he  District  Court  at  Spokane  and,  of  course,  we 
proceeded  to  handle  the  case  to  the  best  of  our 
fibility  with  the  result  that  some  $66,000.00  has 
tiow  been  awarded  to  you  in  the  Sun  Life  and  in 
^he  Maccabees  cases.  At  no  time  did  we  ever  sug- 
gest that  you  offer  any  settlement  in  this  case  to 
my  of  the  defendants.  I  am  certain  that  you  have 
fio  argument  with  either  Mr.  Etter  or  me  concern- 
ing the  able  way  in  which  this  case  was  handled, 
:)oth  at  the  trial  and  in  the  preparation  of  the 
priefs  on  the  legal  points. 

I  Naturally  I  am  very  sorry  that  it  is  necessary 
"or  me  to  join  with  Mr.  Etter  in  withdrawing  as 
ittorneys  in  this  matter  and  in  filing  a  lien  on  the 
i^ecovery  in  both  of  these  cases:  again,  I  am  sorry 
^hat  you  would  never  agree  with  us  that  this  money 
ihould  be  put  out  on  interest,  subject  to  withdrawal 
)nly  upon  signature  by  yourself  and  your  two  at- 
torneys. Failure  to  have  this  money  at  interest 
buses  a  loss  of  nearly  $180.00  per  month. 
j  If  you  wish  to  have  a  meeting  with  your  com- 
fHittee,  I  will  be  happy  to  appear  before  this  com- 
jnittee  and  express  my  feelings  orally.  I  do  not 
ionsider  that  there  is  anything  unethical  in  law- 
yers withdrawing  if  they  can  not  agree  with  their 
clients  in  regard  to  fees.  I  hold  no  animosity  toward 
:^ou  or  any  of  the  committee  in  this  matter.  I  feel 
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that  it  was  a  mistake  on  the  part  of  all  parties  to 
have  entered  into  this  litigation  without  some  un- 
derstanding in  writing  regarding  the  payment  of 
attorney  fees.  [153] 

I   was   served   with   a   copy   of   the   Appellant's 
Brief  this  afternoon,  which  means  that  the  counsel 
you  retain  to  continue  this  matter  will  have  to  serve  ^ 
and  file   their  brief  within  thirty  days  from  the 
time  of  service  upon  us.  The  rules  of  the  Circuit 
Court   of   Appeals   provide   that   in   extraordinary 
circumstances,  an  extension  will  be  granted;  and  if! 
might  be  that  your  attorney  could  make  a  petition,!  1 
advising  the  court  of  the  circumstances  and  get  am  J 
extension  in  which  to  prepare  his  brief.  ;; 

When  I  discussed  this  matter  with  you  orally,  IC 
advised  you  that  I  would  let  you  know  that  I  do'E 
not  make  any  charges  against  the  creditors'  pool,|€ 
you  or  the  committee,  for  services  rendered  hereto-(K 
fore  other  than  those  which  I  claim  due  me  on  ac-vi 
count  of  the  Sun  Life  and  the  Maccabees  cases.  As* 
far  as  acting  as  attorney  for  the  Special  Adminis-^;! 
trator,  fees  for  conferences,  letters,  telephone,  costs.lli 
etc.,  I  make  no  claim,  nor  will  I  make  one  in  the; 
future  for  attorney  fees.  As  far  as  traveling  ex-,- 
penses,  phone  calls,  hotel  rooms,  meals  and  inci- j 
dental  expenses  while  representing  you  as  trustee,  i 
you  are  advised  that  I  make  no  claim  for  these,  i 
except  insofar  as  they  pertain  to  the  Sun  Life  and  i 
Maccabees  cases  and  I  assume  that  a  full  account-^ 
ing  will  have  to  be  given  to  the  judge  at  the  tim(  j 
of  the  hearing  on  our  lien.  ;  I 
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A  copy  of  the  Appellant's  Brief  is  enclosed. 

Yours  truly, 

Paul  C.  Keeton. 
JC  :R.  Max  Etter,  Esq. 

Original  letter  and  brief  mailed  to  Mr.  Harold 
Coffin,  602  Spokane  and  Eastern  Building,  Spokane, 
Washington,  June  7,  1956. 

Ralph  B.  Defenbach. 
Copies  of  letter  to  H.  M.  Emerson  and  Russell 
^.  Randall. 

Copy  of  letter  retained  in  file  of  Trustee.   [154] 
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[Letterhead  of  Etter  and  Connelly] 

^r.  Paul  C.  Keeton,  Esq.  March  26th,  1956 

^uite  1  Porter  Bldg.,  Lewiston,  Idaho 

ile:  Sun  Life  Assurance  Co.  of  Canada,  a  corpora- 
tion, plaintiff,  v.  Weyen,  individually,  et  al., 
Elfrieda  May,  etc.,  U.  S.  District  Court  Civil 
No.  1309,  U.  S.  Court  of  Appeals  for  the  Ninth 
Circuit  (Undocketed).  [Pencil  figures:  65,000] 
The  Maccabbees  v.  Weyen,  et  al.,  etc.  U.  S. 
District  Court  Civil  No.  1308.  [Penciled  fig- 
ures :  5700] 

f)ear  Paul : 

I  have  not  had  the  opportunity  to  write  you  about 
he  situation  concerning  our  client,  Ralph  Defen- 
)ach,  with  respect  to   the   above-entitled   cases.   I 
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find  that  it  is  wholly  necessary  to  do  so  at  this  time 
because  appearance  has  been  made  in  the  Court  of 
Appeals  for  the  Ninth  Circuit  by  the  attorneys  in| 
the  cause  which  will  be  docketed.  Likewise,  thej 
matter  of  preliminary  motions  must  be  taken  caret 
of  in  the  Maccabbees  case,  and  in  all  probabilityj 
there  will  be  some  disposition  made  by  pre-triall 
conference  on  the  basis  of  ruling  of  the  Court  on 
Motion  for  Summary  Judgment. 

I  mention  these  things  to  you  because  it  seems 
apparent  from  Mr.  Def enbach  's  position  that  he  ha^ 
some  implied  authority  somewhere  to  employ  attor^ 
neys,  l)ut  apparently  no  authority  to  pay  them.  I 
want  you  to  advise  Mr.  Def  enbach  that  I  cannot  conn 
tinue  to  act  as  an  attorney  in  this  cause  any  longer 
under  this  type  of  an  arrangement.  I  have  not  done 
so  in  all  the  years  of  my  practice,  and  can  see  no 
compelling  reason  to  do  so  now.  I  have  argued,  I 
think  in  all,  about  fifteen  cases  in  the  Court  of 
Appeals  at  San  Francisco,  and  I  have  emphasized 
Federal  Practice  and  Procedure  in  my  practice.  3 
consequently  feel  that  I  have  some  qualifications 
with  respect  to  federal  practice  and  I  certainly  do 
not  intend  to  proceed  with  all  of  the  work  and 
hazards  of  this  appeal,  and  probably  a  further  one 
after  litigation,  in  the  Maccabbees  case,  as  the  situa 
tion  presently  stands.  [155] 

Mr.  Def  enbach 's  apparent  feeling  that  some  fe€ 
basis  should  be  entertained  on  the  basis  of  the, 
award  to  the  plaintiff  is  an  appalling  misunder- 
standing of  the  position  of  the  litigants  in  this  case 
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IVCr.  Greenough,  the  attorney  for  plaintiffs  merely 
handed  the  money  to  the  Clerk  and  told  the  defend- 
ants to  figure  out  the  law  if  they  wanted  any  of  it. 
By  virtue  of  trial  and  a  tremendous  time  spent 
in  research,  we  came  up  with  the  cases,  particu- 
larly the  leading  case  in  Washington,  which  sus- 
tained an  otherwise  not  too  solid  position  and  re- 
covered the  large  judgment.  Now  it  seems  that  this 
whole  matter  of  payment  to  the  attorneys  must 
remain  in  some  kind  of  a  ''limbo"  the  end  result 
of  which  none  can  foresee,  but  with  the  apparent 
feeling  that  the  attorneys  will  continue  all  of  the 
litigation  with  no  understanding  at  all  as  to  any 
compensation  from  any  source. 

On  that  basis,  I  wish  you  would  advise  Mr.  Def- 
enbach  that  I  cannot  continue  as  counsel,  and  un- 
less immediate  steps  are  taken  to  the  solution  of 
jjfchis  problem  I  am  withdrawing  as  counsel  in  all  of 
i  [these   cases   and   demanding   full   compensation   at 
'  ithis  time. 

It  is  inconceivable  to  me  that  a  definite  arrange- 
;  pent  cannot  be  made  for  the  deposit  of  these  funds 
'  In  an  interest-bearing  institution  where  the  funds 
'  jeould  earn  $2,000.00   or  more   before   the   case   is 
nnally  processed  and  disposed  of  in  the  Appellate 
iCourt,  and  I  think  that  Mr.  Defenbach  should  con- 
,  suit  his  committee,  or,  failing  that,  his  committee 
should  be  advised  that  this  is  a  comjoletely  inde- 
fensible and  foolish  position  which  he  takes.  It  was 
|tny  understanding  that  in   as  much   as  this   case 
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was  taken  on  a  contingent  basis  that  20%  of  the 
recovery  was  not  excessive  and  Avas,  in  fact,  an 
agreeable  amount,  keeping  in  mind  that  its  pay- 
ment out  of  moneys  now  recovered  still  leaves  the 
Trustee  with  a  lot  more  money  than  he  would  havel  | 
had  had  a  settlement  been  reached  in  the  case  in 
accord  with  discussions  had  with  the  other  litigants. 
That  being  so,  I  am  insistent  that  as  to  my  share 
of  the  fees  that  I  be  paid  one-half  of  the  20%  now 
recovered,  or  the  approximate  amount  of  $6,000 
some  odd  dollars — and  that  only  if  there  is  agree-; 
ment  that  we  continue  further  with  these  cases.  If; 
it  is  not  agreeable  that  I  continue  further  in  ae 
cord  with  my  proposal,  then  I  shall  expect  to  beij 
paid  $7500.00  for  the  work  which  has  been  done 
in  addition  to  the  trial  work  in  the  main  cause. 
Furthermore,  in  addition  to  the  payment  of  the 
percentum  of  recovery  which  I  have  demanded,  I 
am  insisting  that  agreement  [156]  be  made  for  the 
payment  of  30%  of  the  recovery  in  the  event  favor-; 
able  disposition  is  made  on  appeal.  I  feel  that  Ii 
can  assume  my  own  responsibilities  in  the  event  dis-; 
position  is  not  favorable.  Furthermore,  as  attor-: 
neys,  it  is  absolutely  necessary  that  we  get  this, 
fund  into  a  bank  and  earning  money.  Mr.  Defen-j 
bach  should  be  so  advised. 

I  will  expect  a  prompt  reply. 

Very  sincerely  yours, 

/s/  R.  Max  Etter. 
RME:S  [157] 
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j  [Letterhead  of  Paul  C.  Keeton] 

\lr.  Ralph  B.  Defenbach  11  April  1956 

'•M2  Ninth  Avenue,  Lewiston,  Idaho 

.^e:  Sun  Life  Assurance  Co.  vs.  Weyen  et  al.  Mac- 
cabees Insurance  Co.  vs.  Weyen  et  al. 

pear  Ralph : 

Max  Etter  wrote  me  a  letter  several  days  ago,  a 
sopy  of  which  is  enclosed;  but  I  have  not  had  an 
jpportunity  to  discuss  it  with  you.  Today  he  called 
ne  on  the  telephone  and  told  me  that  tomorrow  he 
s  going  to  go  into  court  in  the  Maccabees  case  and 
nove  for  a  summary  judgment,  Avhich  he  expects 
he  Court  to  grant  on  account  of  the  ruling  estab- 
ished  in  the  earlier  case.  He  also  told  me  that  he 
loes  not  feel  that  he  should  go  any  further  into  the 
[ippeals  on  these  cases  without  a  definite  under- 
standing regarding  fees  and  he  wanted  me  to  dis- 
mss  his  letter  with  you.  I  am  going  to  be  in  Mos- 
cow trying  a  case  before  the  Federal  Court  for  the 
^ext  several  days,  so  you  can  be  thinking  this  mat- 
|er  over  and  I  will  be  happy  to  discuss  it  with  you. 
I  We  expect  that  if  summary  judgment  is  granted 
(n  the  Maccabees  case.  Rowan  and  associates  will 
klso  take  an  appeal  in  this  matter,  requesting  that 
[t  be  joined  with  the  other  case,  making  a  decision 
n  the  first  case  binding  in  both  matters  before  the 
^ircuit  Court  of  Appeals. 

Yours  truly, 

/s/  Paul  C.  Keeton. 
Kib— End:  1  [158] 
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[Letterhead  of  Etter  and  Connelly] 

(Copy)  April  13th,  1956 

Mr.  Paul  C.  Keeton,  Attorney  at  Law 
Suite  1,  Porter  Block,  Lewiston,  Idaho 

Re:  Sun  Life  Assurance  Co.  v.  Weyen  et  al.  Macca- 
bees Insurance  Co.  vs.  Weyen,  et  al. 

Dear  Paul: 

I  am  in  receipt  of  copy  of  letter  which  you  wrote) 
to  Mr.  Ralph  B.  Defenbach  on  April  11,  1956.  • 

In  considering  this  matter  I  must  concede  some! 
degree  of  reason  for  Mr.  Defenbach 's  position,  in^ 
that  he  is  charged  with  a  responsibility  as  Trustee. 
Consequently,  I  would  assume  that  he  could  not 
have  objection  to  the  payment  of  fees  if  he  is  pro-' 
tected  to  the  extent  of  any  personal  obligation  that 
he  may  have  to  account  for  such  fees  in  the  event 
of  an  unexpected  reversal  by  the  Court  of  Appeals. 
However,  by  the  same  token,  I  fail  to  see  that  he 
would  have  any  justification  for  refusal  to  pay  fees 
if  he  is  personally  protected  against  any  loss  as  a 
result  thereof. 

Consequently,  I  propose  that  in  the  event  he  will 
pay  my  fees  on  the  present  basis  which  I  wrote 
about,  I  shall,  and  do  hereby,  agree  to  hold  Mr. 
Defenbach  harmless  against  the  probability  or  actu- 
ality of  him  having  to  make  good  any  part  of  th 
fees  paid  to  me  with  the  following  exception.  I 
was  my  understanding  that  in  any  event  we  were 
to  be  paid  a  flat  fee  for  this  litigation — that  is,  the 
first  Sun  Life  cases  and  the  Maccabees  case.  I  think 
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'that  the  flat  guarantee  to  which  we  should  be  en- 
titled for  these  cases,  and  the  appeal,  should  be 
$3750.00,  plus  costs  and  expenses  in  the  event  of 
ultimate  loss.  Therefore,  if  Mr.  Defenbach  will  pay 
me  now,  in  accord  with  my  letter  to  you,  I  would, 
as  I  have  said,  hold  him  harmless  for  any  personal 
responsibility  for  any  of  the  sums  paid  me  as  fees, 
minus,  however,  one-half  of  the  agreed  fee  which 
I  understand  will  be  paid — win,  lose  or  draw.  As 
you  well  know,  I  am  fully  and  completely  respon- 
silile  financially  in  the  amount  of  the  fee  which  is 
involved,  and  am  financially  responsible  far  above 
any  exemptions  that  would  attach  to  me  or  to  the 
community  constituting  my  family.  [159] 

Now  that  I  have  made  this  guarantee,  so  far  as 
Mr.  Defenbach  is  concerned,  I  fail  to  see  why  there 
should  be  any  further  difficulty  involved  in  effecting 
an  amicable  handling  of  this  entire  matter,  assum- 
ing that  agreement  can  be  made  with  us  on  the 
ultimate  disposition  of  a  percentage  for  all  of  our 
work  in  this  case  if  we  are  successful  in  San  Fran- 
cisco in  the  Appellate  Court. 

I  will,  therefore,  ask  for  prompt  disi:)Osition  of 
the  matter  in  accord  with  this  letter. 

Very  sincerely  yours, 

/s/  R.  Max  Etter. 

|RME:S 

Signed  copy  to:  Mr.  Ralph  B.  Defenbach,  712 
Ninth  Avenue,  Lewiston,  Idaho.  [160] 
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[Letterhead  of  Etter  and  Connelly] 

Mr.  Ralph  B.  Defenbach  June  1st,  1956 

712  Ninth  Avenue,  Lewiston,  Idaho 

Dear  Mr.  Defenbach: 

I  refer  to  my  letters  of  March  26th,  1956  and 
April  13th,  1956,  and  also  to  my  conversation  with 
Mr.  Paul  Keeton  on  the  31st  day  of  May  here  in 
Spokane. 

Mr.  Keeton  advises  that  you,  after  consultation 
with  your  committee,  have  proposed  the  payment  of 
fees  for  services  rendered  in  this  case  in  the  amount 
of  $3,750.00.  Without  any  further  discussion,  I  ad- 
vise you  that  your  proposal  is  rejected. 

From  the  commencement  of  this  action  there  was  :' 
unwillingness  on  your  part  to  assume  any  risk  in 
this  litigation  by  paying  an  agreed  and  substantial 
fee  for  the  prosecution  of  the  claims  of  the  credi- 
tors. You  were  wholly  content  to  let  the  attorneys 
take  the  risk  involved,  and  I  do  not  doubt  but  that 
had  the  attorneys  lost  the  action  they  would  have 
had  to  take  vigorous  steps  in  order  to  recover  any 
fees  from  you.   On  the   other  hand,   you  did   not ' 
reject  the  idea  or  proposal  of  a  contingent  fee  based 
upon  the  necessity  of  the  attorneys  making  some)! 
recovery.  Now,  of  course,  substantial  recovery  hasji 
been  made,  and  I  do  not  know  of  a  Court  in  the '  i 
land  that  would  not  consider  a  fee  of  20%  on  con-    i 
tingency   as   a   reasonable   fee   under   the    circum-    i 
stances.  Likewise,  I  do  not  believe  that  any  Court    « 
would  hold  that  a  fee  of  30%  for  the  handling  of   h 
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appeal  in  the  Court  of  Appeals  would  be  other  than 
reasonable,  keeping  in  mind  that  these  fees  apply 
for  not  only  handling  the  Sun  Life  case,  but  like- 
wise the  Maccabees. 

We  have  recovered  approximately  $65,000.00  to 
$66,000.00  and  on  the  basis  of  a  conservative  con- 
tingent arrangement  such  as  I  have  outlined,  we 
Iwould  be  entitled  to  some  $13,000.00  for  our  recov- 
ery thus  far,  and  some  $19,000.00  or  $20,000.00  in 
the  event  the  verdict  is  sustained  on  appeal.  You, 
however,  have  refused,  until  the  other  day,  to  make 
known  your  position  and  have  now  adopted  an 
attitude  that  you  will  pay  only  a  sum  equal  to 
less  than  6%  of  the  amount  recovered,  even  though 
we  have  taken  all  the  risk  in  handling  it  on  a  con- 
Itingent  basis.  [161] 

Nevertheless,  if  this  matter  can  be  settled,  1  de- 
sire to  settle  it  now. 

j  I  propose  that  if  you  desire  to  settle  this  matter, 
you  immediately  pay  me  as  and  for  the  services  of 
both  counsel  the  sum  of  $8,250.  If  you  desire  that 
we  continue  this  appeal  to  its  conclusion  in  the 
iiCourt  of  Appeals  on  a  paid  fee  basis,  then  it  is 
|my  proposal  that  the  sum  of  $4,250.00  additional 
|be  paid,  plus  costs  and  expenses  involved.  If  you 
idesire  to  pay  $8,250.00  at  this  time  for  work  al- 
ready performed  and  desire  that  the  apjieal  be 
handled  on  a  contingency  basis,  then  I  propose  that 
if  the  appeal  is  won  the  attorneys  receive  $6,000.00 
.additional. 

\     If  you  do  not  desire  to  pay  any  fees,  but  desire 
that  this  whole  matter  be  taken  on  a  contingency, 
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no  further  proceedings  will  be  taken  until  an  agree- 
ment is  entered  providing  for  payment  of  30%  of 
the  recovery  made  in  the  cause. 

I  am  advised  by  the  Circuit  Court  that  the  Brief 
of  the  opposition  is  due  on  the  14th  day  of  June,, 
and  that   thereafter  we   must   write   and   file   our 
Brief  within  thirty  days.  If  you  are  not  going  to 
reach  any  agreement,  then  I  am  going  to  withdraw 
from  this  case,  and  I  am  authorized  to  advise  that 
Mr.  Keeton  will  withdraw  also.  In  that  event,   I 
shall  serve  and  file  a  lien  for  attorney's  fees  with 
the  Clerk  of  the  Federal  District  Court  which  lien 
shall  run  against  the  check  now  in  my  possession 
and  all  of  the   other  papers  and  records   in  this  I 
case.  In  that  event  it  will  be  up  to  you  to  hire  t 
yourselves  lawyers  for  the  purpose  of  finishing  this  i 
appeal  and  likewise  for  the  purpose  of  contesting} p 
a  proper  and  adequate  award  to  us  in  accord  with  it 
services  performed.  j  ■ 

Because  the  time  is  short,  and  because  I  desire  ic 
to  give  notice  before  I  incur  any  more  work  or  obli-i:  f 
gation  in  writing  the  Brief,  I  am  going  to  insist*  i 
that  your  answer  be  in  my  hands  not  later  than!  i 
Thursday,  June  7th,  1956.  In  the  event  I  do  not;  i 
receive  it  I  shall  promptly  give  notification  of  my!  j 
withdrawal  and  shall  serve  you  with  a  lien  for:  •' 
services. 

Very  truly  yours, 

/s/  R.  Max  Etter. 
RME:S  'f 

cc:  Mr.  Paul  Keeton,  Porter  Building,  Lewiston, 
Idaho.  [162] 
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STATEMENT  OF  POINTS 

I 

^0  the  above  entitled  Court  and  to  Stanley  D.  Tay- 
lor, Clerk  thereof,  and  to  R.  Max  Etter  and 
Paul  C.  Keeton  and  Francis  J.  McKevitt,  your 
attorney : 

You  Are  Hereby  Notified  that  the  following  is 
',  statement  of  points  upon  which  the  appellant, 
lalph  B.  Defenbach,  as  trustee,  will  rely  on  his 
ppeal  to  the  Court  of  Aj^peals  for  the  Ninth  Cir- 
uit: 


1.  Fifteen  thousand  dollars  ($15,000.00)  is  ex- 
cessive compensation  for  the  services  of  petitioning 
ttorneys  in  these  proceedings. 

1  2.    The   trial   court   erred   in   finding  that   $15,- 
00.00  was  reasonable  compensation  for  such  serv- 

3es. 

'!  3.    The  trial  court  erred  in  entering  judgment  for 
15,000.00  as  compensation  for  such  services. 

Dated  this  9th  day  of  April,  1957. 

/s/  THOMAS  MALOTT, 

Attorney  for  Defendant.  [163] 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  April  9,  1957. 
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CERTIFICATE  OF  CLERK 

United  States  of  America, 
Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wash 
ington,  do  hereby  certify  the  attached  pages  num-j 
bered  from  1  to  157  inclusive  to  be  a  full,  true,  and 
correct  copy  of  so  much  of  the  record,  papers  and 
proceedings  in  the  above  entitled  cause  as  are  nee-:' 
essary  to  the  hearing  of  the  appeal  therein  in  the 
United  States  Court  of  Appeals  as  called  for  by" 
Defendant- Appellant's  Designation  of  Record  or 
Appeal,  as  the  same  are  on  file  and  of  record  in  the* 
of&ce  of  the  Clerk  of  said  District  Court,  to-wit: 

Stipulation,  filed  April  27,  1956. 

Order,  filed  May  2,  1956. 

Notice  of  Lien,  filed  June  20,  1956. 

Notice  of  Lien,  filed  June  20,  1956. 

Findings  of  Fact  and  Conclusions  of  Law,  filed 
December  30,  1955. 

Judgment,  filed  December  30,  1955. 

Petition,  filed  January  22,  1957. 

Answer  to  Petition,  filed  January  31,  1957. 

Findings  of  Fact  and  Conclusions  of  Law,  filed 
February  8,  1957. 

Judgment,  filed  February  8,  1957. 

Notice  of  Appeal,  filed  March  8,  1957. 

Cost  Bond  on  Appeal,  filed  March  8,  1957. 

Reporter's    Transcript    of    Proceedings    at    th( 
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tearing,  filed  March  18,  1957. 
j  Respondent's  Exhibit  C. 

Respondent's  Exhibit  D. 

Respondent's  Exhibit  E. 

Statement  of  Points. 

Designation  of  Record  on  Appeal. 

I  further  certify  that  said  record  and  exhibits 
onstitute  the  record  on  appeal  from  the  Judgment 
f  the  United  States  District  Court  to  the  United 
Itates  Court  of  Appeals  for  the  Ninth  Circuit  at 
>an  Francisco,  California. 

I  I  further  certify  that  no  charge  has  been  made 
or  the  preparation  of  this  record  on  appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
and  and  affixed  the  seal  of  said  District  Court  at 
Ipokane  in  said  District  this  12th  day  of  April, 
957. 

[Seal]         /s/  STANLEY  D.  TAYLOR, 

Clerk  of  said  District  Court. 


[  [Endorsed]:  No.  15515.  United  States  Court  of 
'Appeals  for  the  Ninth  Circuit.  Ralph  B.  Defenbach, 
s  Trustee,  Appellant,  vs.  R.  Max  Etter  and  Paul 
J.  Keeton,  Appellees.  Transcript  of  Record.  Appeal 
rom  the  United  States  District  Court  for  the 
Eastern  District  of  Washington,  Northern  Division. 

!  Filed:  April  15,  1957. 

/s/  PAUL  P.  O'BRIEN, 
Jlerk  of  the  United  States  Court  of  Appeals  for 
i      the  Ninth  Circuit. 


148  Ralph  B.  Defendach  vs. 

In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15515 

RALPH  B.  DEFENBACH,  as  Trustee, 

Appellant. 

vs. 

R.  MAX  ETTER  and  PAUL  C.  KEETON, 

Appellees, 
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DESIGNATION    OF    PRINTED    RECORD    1 

To  the  above  entitled  Court  and  to  Paul  P.  O'Brien; 
Clerk  thereof,  and  to  R.  Max  Etter  and  Paur 
C.  Keeton  and  Francis  J.  McKevitt,  your  at-l 
torney : 

You,  and  Each  of  You,  are  hereby  notified  that 
the  appellant,  Ralph  B.  Defenbach,  as  Trustee,! 
upon  the  filing  of  the  Statement  of  Points  on  which 
he  intends  to  rely  on  appeal,  does  hereby  file  and 
designate  all  of  the  record  which  is  material  to  tha 
consideration  of  the  appeal  and  which  shall  be 
printed  as  the  record  on  such  appeal,  to-wit: 

Stipulation  in  cause  No.  1308,  filed  April  27,  1956J 

Order  in  cause  No.  1308,  filed  May  2,  1956. 

Two  notices  of  lien  filed  in  causes  Nos.  1308  and 
1309,  June  20,  1956, 

and  the  following  records  and  proceedings  filed  in 
cause  No.  1309 : 

Findings  of  Fact  and  Conclusions  of  Law,  filed' 
December  30,  1955. 
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Judgment,  filed  December  30,  1955. 

Petition  of  Etter  and  Keeton,  filed  June  22,  1956. 

Answer  of  Ralph  B.  Defenbach,  as  Trustee,  filed 
January  31,  1957. 

Findings  of  Fact  and  Conclusions  of  Law,  filed 
February  8,  1957. 

Judgment,  filed  February  8,  1957. 

Notice  of  Appeal,  filed  March  8,  1957. 

Transcript  of  Evidence,  filed  with  the  District 
curt  March  18,  1957. 

Exhibits  '^C",  "D"  and  "E"  adduced  at  the 
j[iearing  in   this  proceeding  on  January  31,   1957. 

Statement  of  Points  on  Appeal  filed  with  the  Dis- 
;rict  Court  April  9,  1957. 

Designation  of  Record  filed  with  the  District 
ourt  April  9,  1957. 

This  designation. 

Dated  this  12th  day  of  April,  1957. 

/s/  THOMAS  MALOTT, 

Attorney  for  Appellant, 
Defenbach. 

Acknowledgment  of  Service  Attached. 

[Endorsed]:  Filed  April  15,  1957.  Paul  P. 
p'Brien,  Clerk. 
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STATEMENT  AS  TO  JURISDICTION 

This  Court  and  the  District  Court  have  jurisdiction 
by  virtue  of  the  interpleader  statute,  28  USCA  §1335  (R. 
9),  and  by  virtue  of  the  holding  of  this  Court  in  U.S.  v. 
Moulton  and  Powell,  188  F.  (2d)  865.  This  Court  there 
held  that  where  a  fund  was  paid  in  to  the  registry  of  the 
District  Court,  and  under  Washington  law  and  procedure 
an  attorney's  charging  lien  pursuant  to  RCW  60.40.010 
was  filed  against  the  fund,  the  District  and  Circuit  Courts 
were  the  proper  forums  to  determine  the  amount  of  the 
attorney's  charge.  The  case  at  bar  involves  interpleader  of 
life  insurance  proceeds,  with  the  sole  question  being  the 
amount  of  attorney's  charging  lien  for  their  services  in 
recovery  of  the  interpleaded  fund  (R.  7-8). 

STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  a  judgment  of  the  trial  court 
allowing  appellees  $15,000  as  attorneys'  fees  for  represen- 
tation of  appellant  ,as  assignee  for  the  benefit  of  creditors, 
in  the  trial  of  interpleader  actions  in  the  District  Court. 

Background  Facts 

On  September  22,  1953,  Robert  Weyen  divorced  his 
wife,  Mary  (R.  10).  In  the  decree  he  was  awarded  ten 
insurance  policies.  The  next  day  he  executed  an  agree- 
ment, naming  his  attorney,  Stanfill,  the  beneficiary  of  a 
trust,  the  corpus  of  which  was  the  ten  policies  (R.  11)  ; 
on  death  the  trustee  was  to  use  the  proceeds  for  the  bene- 
fit of  Weyen's  children,  but  Weyen  made  the  following 
reservation  in  the  trust  agreement: 


"The  donor  specifically  reserves  the  right,  during  the 
term  of  this  trust,  to  pledge  any  of  such  policies  as 
collateral,  or  to  exercise  the  loan  rights  as  provided 
in  said  policies,  and  in  the  event  the  donor  makes 
application  for  such  loans,  it  is  hereby  understood 
that  the  signature  of  the  Trustee  herein  named  shall 
not  be  required  to  join  in  the  application  for  said 
loans."  (R.  11) 


Prior  to  November  16,  1954,  Weyen  was  unable  to 
pay  his  debts  ( R.  12),  having  $60,000  of  unsecured  credit- 
ors and  $140,000  of  creditors  holding  securities  on  logging 
equipment  (R.  39,  102),  and  on  that  date  he  legally  as- 
signed to  appellant  Defenbach  all  of  his  property,  includ- 
ing eight  policies  interpleaded  in  the  District  Court, 
seven  with  Sun  Life  and  one  with  the  Maccabees  (R.  3, 
4,  12),  for  the  benefit  of  his  creditors  (R.  12).  Weyen 
died  April  16,  1955  (R.  102)  and  the  insurers  having  in- 
terpleaded, the  issues  were  between  appellant,  the  chil- 
dren of  Weyen,  and  Stanfill,  the  trustee.  Two  actions 
were  brought,  one  by  Sun  Life  involving  seven  policies 
totaling  $60,302.94  (R.  21)  and  the  other  by  the  Macca- 
bees totaling  $5,731.49  (R.  4)  It  was  decided  to  try  the 
Sun  Life  case,  and  this  was  done  in  one  day,  October  18, 
1955  (R.  8)  The  parties  stipulated  on  April  16,  1956, 
that  since  the  issues  were  the  same,  decision  of  the  Mac-  | 
cabee's  case,  involving  only  the  sum  mentioned,  would  i 
abide  the  decision  in  the  Sun  Life  case  (R.  3-5),  which) 

was  then  on  appeal  to  this  Court  (R.3).  The  Maccabees'] 

I 
case  was  never  tried  but  judgment  was  entered  on  stipula- 
tion after  the  final  decision  of  this  Court  (R.  32-35). 

Judgment  was  entered  in  the  Sun  Life  case  on  De- 
cember 30,  1955,  awarding  the  policy  proceeds  to  appel- 
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lant  Defenbach,  who  was  represented  throughout  the  pro- 
ceeding by  appellees  Etter  and  Keeton.  Appellee  Etter 
maintains  his  office  in  Spokane,  Washington,  and  appel- 
lant Defenbach  and  appellee  Keeton  have  their  offices  in 
Lewiston,  Idaho.  The  opinion  of  the  District  Court  is  re- 
ported sub  nom  Sun  Life  Assurance  Company  of  Canada 
V.  Weyen  136  Fed.  Supp  592.  Thereafter  the  case  was 
appealed  to  this  Court,  and  appellees  Etter  and  Keeton 
having  resigned,  appellant  (appellee  there)  was  repre- 
sented by  Harold  Coffin  and  Paine,  Lowe,  Coffin,  Ennis 
&  Herman.  The  fee  charged  and  paid  in  advance  by  Def- 
enbach was  $2,500,  pfus  costs  (R.  125).  The  opinion  of 
this  Court  is  as  yet  unreported  but  was  published  on  Janu- 
ary 4,  1957,  in  Cause  No.  15080,  which  affirmed  the  rul- 
ing of  the  District  Court  that  appellant  Defenbach  was 
entitled  to  the  policy  proceeds.  Both  the  opinion  of  the 
District  Judge  and  of  this  Court  turned  on  a  single  Wash- 
ington case,  Massachusetts  Mutual  Life  Insurance  Com- 
pany V.  Bank  of  California,  187  Wash.  565,  60  P.  (2d) 
675.  That  this  one  case  is  the  basis  of  the  decision  of  both 
Courts  is  admitted  in  the  testimony  of  Mr.  Etter,  one  of 
appellees  (R.  76-77). 

PLEADINGS  AND  PROCEEDINGS 

On  January  20,  1956,  while  the  Sun  Life  case  was  on 
appeal  to  this  Court,  Etter  and  Keeton  filed  lien  claims 
in  both  cases,  alleging  the  value  of  their  services  up  to 
June  7,  1956,  was  $16,500  (R.  6-7).  On  January  22  ,1957, 
they  served  and  filed  a  petition  to  foreclose  the  liens 
filed  (R.  19-22).  The  answer  of  appellant  Defendant 
(R.  23-24)   admitted  that  Etter  and  Keeton  had  repre- 
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sented  him  in  the  two  actions;  that  he  was  willing  to  have 
the  fee  fixed;  that  the  original  employment  was  Keeton's 
but  Etter  was  later  employed  by  Keeton,  which  employ- 
ment was  later  ratified  by  Defenbach;  and  that  the  two 
actions  were  successful.  It  was  denied  that  $16,500  was 
either  reasonable  or  agreed  (R.  23).  The  issue  was  re- 
solved to  the  single  question  of  how  much  should  be  al- 
lowed Etter  and  Keeton  for  services  in  the  two  cases  in 
the  trial  court  and  partially  on  appeal,  up  to  and  includ- 
ing June  7,  1956,  when  Paine,  Lowe,  Coffin,  Ennis  & 
Herman  took  over  the  cases  as  attorneys  for  appellee  in 
this  Court. 

The  case  was  tried  the  afternoon  of  January  31,  1957 
(R.  31),  and  the  Court's  findings  and  judgment  were 
signed  February  8,  1957.  The  Court  found  there  was  no 
express  contract  for  attorneys'  fees  but  that  Etter  and 
Keeton  rendered  successful  services  of  the  "fair  and 
reasonable  value"  of  $15,000  (R.  26-27).  The  Court 
further  found  that  notwithstanding  there  was  no  con- 
tract,   , 

"That  for  all  practical  purposes  the  employment  of 
said  petitioners  by  said  defendant  was  on  the  basis 
of  a  contingent  fee,  since  it  appears  from  the  evi- 
dence introduced  in  said  causes  that  said  petitioners 
would  not  have  been  paid  a  flat  fee  if  the  litigation 
which  they  conducted  had  not  terminated  success- 
fully."  (R.  26) 

TRIAL  EVIDENCE 

At  the  beginning  of  trial  Mr.  McKevitt,  representing 
appellees,  stated: 
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"THE  COURT:  Is  it  a  claimed  contractual  fee? 

"Mr.  McKEVITT:  .  .  .  However,  I  will  say  at  the 
outset  now  that  we  are  not  in  a  position  to  establish 
a  definite  contract  between  these  attorneys  and  Mr. 
Defenbach  as  to  any  fee,  contingent  or  otherwise,  and 
we  are  here  on  the  basis  that  this  amount  of  $16,500 
is  a  reasonable  fee,  under  all  the  circumstances,  to  be 
allowed."  (R.  33) 

Keeton  testified  that  he  prepared  the  Weyen  credi- 
ors'  pooling  agreement  wherein  Defenbach  was  named 
trustee  (R.  38).  In  Defenbach's  capacity  as  assignee  for 
the  benefit  of  creditors  of  the  deceased  Weyen,  Keeton 
acted  as  Defenbach's  attorney  in  Idaho.  Defenbach  had 
been  cautioned  by  the  Internal  Revenue  Bureau  that  the 
United  States  claimed  priority  for  tax  liens  and  timber 
trespass  (R.  46),  and  Mr.  Keeton  advised  him  on  many 
occasions  that  unless  the  insurance  proceeds  were  recov- 
ered for  the  benefit  of  the  estate, 

".  .  .  there  wouldn't  be  anything  for  anyone  and  that  he 
couldn't  disburse  any  of  those  funds,  even  for  his 
hotel  bills  or  mine,  I  told  him  that,  on  account  of 
these  tax  liens;  unless  the  $66,000  case  was  won  it 
would  be  better  for  him  to  give  all  the  money,  the 
$8,700  or  whatever  it  is,  to  the  government  and  that 
would  be  the  end  of  it.  I  had  that  conversation  with 
him."  (R.  127) 

The   $8,700   was   collected    by   Defenbach   immediately 
following  Weyen's  death  on  a  health  and  accident  policy. 

According  to  Keeton,  the  day  before  trial  of  the  Sun 
Life  case,  that  is,  the  day  before  October  18,  1955,  Keet- 
on and  Defenbach  had  come  from  Lewiston,  Idaho,  to 
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Spokane  for  the  trial.  Keeton  told  Defenbach  he  had 
prepared  a  letter  he  was  going  to  give  him  concerning  a 
fee  arrangement  "as  we  had  none  so  far",  Defenbach  said 
he  could  not  agree  to  any  fee  because  he  had  no  authority 
from  his  creditors'  committee.  Keeton  said  he  went  over 
to  Etter's  office  and  told  him  what  Defenbach  had  said, 
and  the  three  of  them  met  in  the  Ridpath  Hotel  (R.  49). 
Mr.  Etter  had  been  hired  by  Keeton  on  July  25,  1955 
(R.  50).  According  to  Keeton,  at  the  hotel  Defenbach 
reiterated  he  was  afraid  of  tax  liens  and  could  not  con- 
tract for  fees,  and  that  at  that  time  Mr.  Etter  asked  for 
a  retainer.  When  Defenbach  refused,  Etter  stated,  "We 
take  these  cases  on  a  contingent  fee'',  and  he  further 
stated  the  usual  percentage  was  twenty-five  per  cent  if 
settled,  thirty  per  cent  if  tried,  and  forty  per  cent  if  ap- 
pealed (R.  52).  Defenbach  said  that  while  he  had  no  ob- 
jection to  it,  he  could  not  agree  to  anything.  The  matter 
was  left  there  (R.  52).  Mr.  Keeton  stated  that  it  had 
been  agreed  between  him  and  Defenbach  that  a  bill 
would  not  be  rendered  until  the  conclusion  of  the  cases 
(R.  58)  and  Keeton  said  he  hoped  to  collect  a  flat  fee 
if  the  litigation  was  unsuccessful  and  if  the  government 
didn't  take  it  all  (R.  62,  63).  The  claim  of  the  govern- 
ment was  about  $36,000  (Ex.  C;  R.  130).  Other  than  the 
conversation  at  the  Ridpath  Hotel,  according  to  Mr. 
Keeton,  the  only  demands  for  a  fee  arrangement  were  by 
Mr.  Etter  (R.  63). 

Mr.  Etter  testified  that  his  recollection  of  the  fee 
conversation  was  that  they  were  both  at  the  Ridpath 
Hotel  and  at  his  office  (R.  71).  He  testified  that  the  day 
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before  trial,  that  is,   October   17,    1955,  he,   Etter,   told 
Keeton : 

"I  should  like  to  have  it  on  at  least  a  partly  retainer 
basis  ...  I  had  made  a  proposal  on  fees  before  and  I 
repeated  it  generally  to  Mr.  Defenbach.  I  had  sug- 
gested if  he  wanted  us  to  try  this  case,  take  it  up  on 
through  appeal,  that  if  he  was  willing  to  pay  a  retain- 
er of  $2,000,  it  would  be  acceptable  through  the 
courts  on  a  prescribed  fee  of  20  or  30  per  cent.  .  . 

"Mr.  Defenbach  explained  to  me  that  he  wouldn't  be 
able  to  pay  anything,  then  or  on  appeal.  In  fact  when 
I  questioned  him,  he  told  me  that  it  we  should  lose  or 
if  there  was  som.e  necessity  for  appellate  procedure, 
that  he  still  couldn't  pay  anything  and  that  it  would 
be  incumbent  on  the  attorneys  to  assume  all  of  the 
costs  of  the  litigation  and  the  costs  of  the  appeal 
and  all  the  rest  of  it  .  .  . 

"I  told  him  that  as  long  as  we  were  in  the  case,  we 
would  try  it  out  on  that  basis  .  .  . 

"He  made  his  position  clear  that  he  couldn't  pay  and, 
although  I  was  disappointed — I  hate  to  take  a  case 
on  that  type  arrangement — we  agreed  that  we  would 
do  it,  and  that  was  it. 

"Q.  Was  it  your  feeling  at  that  time  from  your  know- 
ledge of  the  whole  situation  that  unless  there  was  a 
successful  outcome  to  this  suit  here  and  above,  that 
you  and  Mr.  Keeton  would  be  out  your  time  and  out 
of  pocket? 

"A.  Absolutely.  .  .  "  (R.  71-74) 

With  regard  to  the  testimony  concerning  conversa- 
tions relating  to  fees,  Mr.  Defenbach  testified  that  he  did 
not  meet  Mr.  Etter  until  the  day  of  the  trial  and  that  he 
could  not  have  met  him  before  that  date  because  he  did 
not  arrive  in  Spokane  from  Lewiston  until  late  at  night 
on  October  17,  1955  (R.  108). 


12 

Defenbach  further  testified  that  shortly  after  April 
15,  1955,  he  and  Keeton  agreed  not  to  charge  any  fees 
against  the  fund  until  the  Idaho  court  officially  closed 
the  estate  after  conclusion  of  the  litigation  on  the  insur- 
ance policies  (R.  103).  Keeton  says  he  was  a  proper 
person  to  represent  Defenbach  in  the  Idaho  assignment 
estate  because  he  was  familiar  with  Weyen's  affairs  and 
Weyen  owed  him  some  $1,900  (R.  105).  Defenbach 
receieved  $8,700  on  a  health  and  accident  policy  and  had 
several  meetings  with  agents  of  the  Internal  Revenue  f 
Department  through  May  and  June,  1955  (R.  106).  Def-  | 
enbach  told  Keeton  he  had  talked  with  the  Internal  Rev-  1; 
enue  Department  officials,  that  he  had  informed  the  offi-  ;' 
cials  he  had  $8,700  and  had  asked  to  use  it  for  administra-  i; 
tive  expenses,  and  that  the  Internal  Revenue  Department  |! 
had  taken  the  position  that  it  would  not  interfere  with  the    |: 

use  of  the  money  for  costs  of  administration    (R.   107).    |. 

I 
Keeton  was  told  that  the  money  was  "practically  dedicat-    • 

ed  to  the  purpose  of  protecting  the  estate"   (R.   106)   by   jj 

payment  of  attorneys'  fees,  retainer  and  costs  (R.  116).     |l 

Contrary  to  the  testimony  of  Mr.  Etter,  Defenbach  \  I 
testified  that  he  and  Keeton  met  in  the  Ridpath  Hotel  : ; 
lobby  on  the  morning  of  October  18,  1955,  the  day  of  the  >. 
trial  (R.  108),  and  Keeton  then  asked  for  a  fee  of  "$7,-  , 
500,  win,  lose  or  draw,  and  $15,000  in  case  we  win"  (R.  ' 
109).  Keeton  in  his  testimony  categorically  denied  this  ;j 
conversation  (R.  127).  Defenbach  testified  he  told  Keet-  j 
on  he  could  not  agree  without  the  consent  of  his  creditors'  ^ 
committee  (R.  109).  Defenbach  categorically  denied  that  I 
he  ever  discussed  fees  with  Etter  at  any  time  and  stated    i 
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that  the  first  time  he  ever  heard  Etter  mention  fees  was 
in  his  letter  of  March  26,  1956  (Ex.  E;  R.  135)  herein- 
after referred  to. 

About  Apil  1,  1956,  at  Keeton's  office,  Defenbach 
told  Keeton  he  thought  the  agreement  not  to  assess  fees 
until  the  litigation  was  over  should  be  adhered  to  (R. 
111).  He  then  met  with  his  committee  and,  following  this, 
tendered  $3,750  to  pay  Mr.  Etter's  fee,  alone.  This  was 
shortly  after  April  13,  1956,  and  was  tendered  pursuant 
to  Mr.  Etter's  offer  contained  in  his  letter  of  April  13, 
1956  (Ex.  E;  R.  140-141),  hereinafter  referred  to.  No 
costs  were  tendered  because  Keeton  never  billed  Defen- 
bach for  them  (R.  116).  This  testimony  of  Defenbach  is 
bolstered  by  Mr.  Keeton's  admission  that  he  advised  Mr. 
Defenbach  that  no  disbursements  could  be  made  unless 
Defenbach  was  successful  in  the  insurance  litigation  and 
that  the  $8,700  theretofore  collected  had  to  be  used  for  the 
payment  of  tax  liens  (R.  127). 

Regarding  the  conflict  between  his  testimony  and  that 
of  Keeton  and  Etter,  Defenbach  stated  that  Mr.  Etter  and 
Mr.  Keeton  were  mistaken  in  their  testimony  that  any 
conversations  were  had  prior  to  the  day  of  trial  because 
Defenbach  did  not  arrive  in  Spokane  until  late  in  the 
evening  of  October  17,  1955  and  was  not  available  until 
the  following  day.  In  his  cross  examination  he  again 
reiterated  that  there  was  never  any  personal  discussion  be- 
tween him  and  Mr.  Etter,  nor  any  conversation  in  Mr. 
Etter's  presence,  concerning  compensation  of  Keeton  and 
Etter  (R.  117). 
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The  evidence  discloses  four  opinions  as  to  the  reason- 
able value  of  the  work  done  in  the  case  up  to  and  includ- 
ing June  7,  1956,  which  work  included  all  work  at  the 
trial  level  and  all  proceedings  necessary  to  perfect  the 
appeal  prior  to  service  of  appellant's  brief  (R.  143-144). 
Keeton's  opinion  was  that  a  twenty-five  per  cent  attor- 
neys' fee  was  reasonable,  but  he  admitted  on  cross  exam- 
ination that  the  trial  took  only  one  day  (R.  55-56),  from  I 
ten  a.m.  until  three  p.m.,  and  that  there  was  no  motion  to  [■ 
dismiss  or  pre-trial  conference.  (R.  57).  Mr.  Etter  testi-  t 
fied  it  was  his  opinion  that  twenty-five  per  cent  of  the  re-  [f 
covery  was  a  reasonable  fee  (R.  77).  Del  Gary  Smith,  i| 
a  Spokane  lawyer,  testified  to  the  same  effect  (R.  101),  '| 
and  Marcus  Ware,  an  Idaho  lawyer,  testified  that  one-  jj 
third  would  be  reasonable.  Meesrs.  Ware  and  Smith  testi-  I 
fied  on  the  basis  of  a  hypothetical  question  which  as-  |i 
sumed  that  compensation  for  Defenbach,  as  trustee  and  :i 
Keeton  and  Etter,  as  attorneys,  was  solely  dependent  upon  ji 
success  of  the  two  insurance  actions  (R.  91).  On  cross  ex-  j' 
amination  of  Ware  it  was  developed,  and  the  record  !! 
shows,  that  the  government  claimed  less  than  $36,000  ■, 
(R.  130;  Ex.  C)  and  that  there  was  $8,700  in  the  estate  be-  \\ 
fore  the  actions  were  started  (R.  105,  42).  It  was  Mr.  ;• 
Ware's  opinion  on  cross  examination  and  in  light  of  these  :  = 
additional  facts  that  while  all  contingent  fee  cases  should  j  i 
be  on  a  one-third  basis  (R.  96) ,  had  Defenbach  had  avail-  ! 
able  $2,000  for  fees  and  $500  for  costs,  payable  in  any 
event,  a  fee  of  $9,000  to  $13,000  would  be  warranted  j 
(R.  99). 

As  to  the  amount  of  work  done  by  appellees,  the  case 
was  tried  on  October   18,   1955  and  took  approximately 
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three  hours  of  trial  time.  There  was  no  motion  to  dismiss 
or  pretrial  conference  (R.  56-7).  The  case  evolved  and 
turned  on  a  pure  question  of  law,  rather  than  one  of  fact 
(R.  62).  Keeton  testified  there  were  some  background 
facts,  which  were  never  received  in  evidence  in  the  former 
case,  bearing  on  Weyen's  intent  (R.  63-4)  but  neither  Mr. 
Etter  nor  Mr.  Keeton  was  able  to  state  any  factual  issues 
which  were  present  and  the  record  is  devoid  of  any  spe 
cific  example  of  such  factual  issues.  Keeton  stated  that  he 
and  Mr.  Etter  worked  eight  full  days,  over  one  hundred 
hours,  in  preparation  of  a  written  brief  for  the  trial  judge, 
which  was  called  for  after  conclusion  of  the  trial  (R.  68). 
They  also  worked  at  night  and  they  went  all  the  way 
through  "the  trust  law"  and  "West  and  other  indexes." 

"A.  We  looked  through  the  trust  law  day  and  day 
out,  through  the  West  indexes  and  through  all  the 
other  indexes  to  find  really  the  important  case  that 
this  whole  litigation  hinged  on,  and  finally  at  the 
end  found  it  under  some  place  where  we  never  ex- 
pected to  look  under — insurance — -and  we  really 
spent  all  that  time  trying  to  find  a  case  relevant  and 
close  to  this  one  to  submit  to  the  Judge  in  our  brief. 
If  we  had  found  the  case  first,  it  would  not  have 
taken  us  so  long,  but  we  found  the  case  last. 

"Q.  Then  when  you  briefed  the  question  under  the 
subject  of  insurance  and  the  assignability  of  insur- 
ance— 

"A.  Finally  found  it  there,  and  then  were  able  to  pre- 
pare the  brief  in  about  one  more  day  by  looking 
through  there."  (R.  69) 

Mr.  Etter  testified  to  approximately  the  same  length 
of  time  and  effort  spent  on  the  case.  He  stated : 

"Q.  In  addition  to  the  time  spent  in  the  actual  trial 
of  the  case,  Max,  can  you  estimate  for  us  the  time 
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that  you  personally  put  in  legal  research  that  was  re- 
quired in  various  phases  of  this  litigaiton? 

"A.  .  .  .  I  wired  the  West  Publishing  Company,  who 
provide  a  service,  and  set  up  the  facts  in  this  case 
and  asked  them  if  they  could  advise  us  of  any  leading 
cases  or  cases  that  had  recently  come  into  the  publish- 
ing company  that  would  bear  on  this  subject.  I  re- 
ceived a  telegram  back  from  the  West  Publishing 
Company  citing  the  same  cases  that  I  had  found  that 
were  on  the  trust  end  of  it  and  that  were  on  the  mat- 
ter of  will  construction,  I  thiiik  it  was,  and  other  mat- 
ters of  that  kind,  with  a  later  letter  from  them  also 
on  phases  of  it  that  were  not  determinative  of  the 
controversy,  and  I  wasn't  satisfied  ..."    (R.  74-5) 

u 

"*So^  finally,  in  going  through  the  research,  Mr.  Mc- 
Kevitt,  I  went  into  insurance,  and  after  being  into  the 
insurance  for,  about  oh,  20  or  30  minutes,  I  came  on 
to  the  case  of  Massachusetts  vs.  California  Bank,  I 
think  in  187  Washington  .  .  . '*  (R.  76) 

"A  .  .  .  because  state  law  governs,  jurisdiction  having 
been  established,  so  then  it  became  an  easy  matter 
to  wind  up  in  the  afternoon,  get  it  dictated  and  sent 
to  Judge  Driver.  We  had  spent  eight  days  and  sent 
it  the  ninth  day,  or  something  like  that.  That  was 
the  conclusion  of  the  work. 

"A.  We  later  then  submitted  that  to  other  counsel  and 
let  them  use  it,  and  the  Appellate  Court  decided  on 
the  same  case.  (R.  76-7) 

"Q.  The  result  of  your  labors? 

"A.  That's  right."  (R.  77) 

The  effect  of  the  testimony  of  appellees  is  that  they 
spent  over  one  hundred  hours  working  day  and  night  to 
find  a  single  Washington  case,  which  they  admitted  was 
determinative  (R.  69,  76). 
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Mr.  Defenbach  did  not  write  any  letters  to  appellees 
with  regard  to  their  compensation.  As  has  been  stated, 
all  his  dealings  were  with  Mr.  Keeton  prior  to  trial,  but 
certain  letters  were  sent  between  Keeton  and  Etter,  with 
copies  to  Mr.  Defenbach,  which  are  very  significant.  On 
March  26,  1956,  Etter  wrote  to  Keeton  (Ex.  E;  R.  135) 
and  admitted  that  no  arrangement  whatever  had  been 
made  as  to  fees  and  suggested  a  cash  payment  of  half  of 
twenty  per  cent  of  the  recovery,  or  $6,000,  plus  $7,500  for 
the  pending  appeal,  plus  an  additional  ten  per  cent  if  the 
appeal  was  successful.  He  asked  Keeton  to  communicate 
this  to  Defenbach,  which  Keeton  did  by  letter,  on  April 
11,  1956  (Ex.  E;  R.  139).  A  copy  of  Etter's  letter  was  en- 
closed. On  April  13,  1956,  Etter  again  wrote  to  Keeton. 
That  letter  read,  in  part: 

"Consequently,  I  propose  that  in  the  event  he  will  pay 
my  fees  on  the  present  basis  which  I  wrote  about,  I 
shall,  and  do  hereby,  agree  to  hold  Mr.  Defenbach 
harmless  against  the  probability  or  actuality  of  him 
having  to  make  good  any  part  of  the  fees  paid  to  me 
with  the  following  exception.  //  was  my  understand- 
ing that  in  any  event  we  were  to  be  paid  a  flat  fee  for 
this  litigation — that  is,  the  first  Sun  Life  cases  and 
the  Maccabees  case.  I  think  that  the  flat  guarantee 
to  which  we  should  be  entitled  for  these  cases,  and 
the  appeal,  should  be  $3750.00,  plus  costs  and  ex- 
penses in  the  event  of  ultimate  loss.  Therefore,  if  Mr. 
Defenbach  will  pay  me  now,  in  accord  with  my  let- 
ter to  you,  I  would,  as  I  have  said,  hold  him  harmless 
for  any  personal  responsibility  for  any  of  the  sums 
paid  me  as  fees,  minus,  however,  one-half  of  the 
agreed  fee  which  I  understand  will  be  paid — win, 
lose  or  draw  ..."  (R.  140-141 ;  italics  ours.) 


18 


I 


Mr.  Etter  stated  on  cross  examination  that  he  had  ex- 
pected a  minimum  fee  of  $3,750  for  the  trial  of  the  cases 

(R.  79).  I 

On  June  1,  1956,  Etter  wrote  to  Defenbach.  This  was  | 
after  Mr.  Defenbach  had  agreed  to  pay  $3,750  for  Mr.  [ 
Etter's  services  (R.  113-114).  In  his  letter  of  June  1  Mr.  i 
Etter  stated  that  he  had  taken  note  of  Mr.  Defenbach's  I 
tender  of  $3,750  and  stated,  "I  advise  you  that  your  pro- 
posal is  rejected."  (R.  142)  Etter  then  offered  to  settle  for 
$8,250,  plus  $4,250  in  costs  and  expenses  for  the  appeal 
if  hired  to  prosecute  it,  or,  in  the  alternative,  a  contingent 
fee  of  $6,000  for  the  appeal  or,  if  he  desired  a  straight    fe 

contingent  fee  contract,  then  thirty  per  cent  was  agree-     ■ 

*i 
able.  .  ^j 

ii 

On  receipt  of  a  copy  of  this  letter  Keeton  wrote  Defen-  >• 
bach  on  June  6,  1956  (Ex.  B;  R.  131)  and  stated,  in  \\ 
part:  ,'; 

ji 

"...  I  feel  that  it  was  a  mistake  on  the  part  of  all     ! 

parties  to  have  entered  into  this  litigation  without    t 

some  understanding  in  writing  regarding  the  pay-   ,| 

ment  of  attorney  fees."  (R.  133-134)  ; 

The  effect  of  this  letter  was  that  appellees  withdrew  •' 
from  the  case.  { ^ 

SPECIFICATIONS  OF  ERROR  j  i 

The  Court  erred  in  giving  and  making  its  Findings  i 
of  Fact  III,  on  February  8,  1957  (R.  26),  as  follows: 


y 
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"That  for  all  practical  purposes  the  employment  of 
said  petitioners  by  said  defendant  was  on  the  basis 
of  a  contingent  fee,  since  it  appears  from  the  evidence 
introduced  in  said  causes  that  said  petitioners  would 
not  have  been  paid  a  flat  fee  if  the  litigation  which 
they  conducted  had  not  terminated  successfully." 

for  the  reason  that  said  finding  is  not  supported  by  the 
evidence. 

II 

The  court  erred  in  giving  and  making  its  Findings  of 
Fact  IV  (R.  26),  as  follows: 

"That  the  fair  and  reasonable  value  of  the  services 
rendered  by  said  petitioners  on  behalf  of  the  defend- 
ant, Ralph  B.  Defenbach,  as  Trustee,  is  the  sum  of 
$15,000.00." 

for  the  reason  that  said  finding  is  not  supported  by  the 
evidence  and  is  contrary  to  law. 

Ill 

The  court  erred  in  giving  and  making  its  Conclusion 
of  Law  I  (R.  26),  as  follows: 

"That  petitioners  are  entitled  to  recover  for  their  ser- 
vices the  sum  of  $15,000.00:" 

for  the  reason  that  said  Conclusion  of  Law  is  not  sup- 
supported  by  the  evidence  and  is  contrary  to  law. 

IV 

The  court  erred  in  entering  its  judgment  dated  Febru- 
ary 8,  1957  (R.  28-29),  wherein  appellees  were  awarded 
$15,000.00  as  attorneys'  fees  for  the  reason  that  it  is  not 
supported  by  the  evidence  and  is  contrary  to  law. 


I 


"Q.  If  the  big  case  was  lost,  you  hoped  to  still  collect 
out  of  the  estate,  didn't  you? 


t 
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ARGUMENT  OF  THE  CASE 
1.  THE  COURT  ERRED  IN  FINDING  THAT 
APPELLEES'  EMPLOYMENT  WAS  ON  A  CON- 
TINGENT FEE  ARRANGEMENT   (Specification 
of  Error  No.  1). 

In  its  Finding  of  Fact  No.  Ill  the  court  found  that: 

(a)  The  employment  was  on  the  basis  of  a  contin- 
gent fee; 

(b)  Barring  recovery  in  the  suits  involved,  ap- 
pellees would  not  have  been  paid  a  flat  fee.       li 

This  finding  is  made  in  the  face  of  the  admissions  by  [; 
Mr.  Keeton  (R.  52)  that  there  was  no  agreement  as  to  Ji 
fee  and  of  Mr.  Etter's  correspondence  wherein  he  stated:    >; 

|; 

"It  was  my  understanding  in  any  event  we  were  to  be  ',\ 

paid  a  flat  fee  for  this  litigation — that  the  flat  fee  ;i 

to  which  we  should  be  entitled  for  these  cases,  and  the  : 

appeal,  should  be  $3,750,  plus  costs  and  expenses  in  \\ 

event  of  ultimate  loss  .  .  .  ''  (Italics  ours;  Ex.  E;  R.  . 
140-141) 

In  the  same  letter  Mr.  Etter  referred  to  the  agreed  fee    ! 
"which  I  understand  will  be  paid — win,  lose  or  draw''.  ; 
(Ex.  E;  R.  141).  *  ; 

A  careful  reading  of  Mr.  Etter's  letters  (Ex.  E;  R.  , 
135   to    144)    completely  negatives  the  proposition   that  .i 
counsel  ever  intended  to  be  precluded  from  claiming  a  , 
fee  in  the  event  the  cases  were  lost.  Mr.  Keeton  testi- 
fied: 


I 
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"A.  If  the  government  didn't  take  it  all." 

It  should  at  all  times  be  borne  in  mind  that  appellant 
had  some  $8,700  (R.  105)  of  other  moneys  not  involved 
in  this  litigation  and  that  although  liens  of  the  United 
States  government  were  claimed  thereon  an  agreement 
had  been  worked  out  with  the  government  that  the  funds 
could  be  used  to  prosecute  the  actions  in  which  Messrs. 
Keeton  and  Etter  were  involved  (R.  106-107),  and  that 
the  funds  were  so  used  in  the  form  of  a  tender  of  $3,750 
to  Mr.  Etter  (R.  113)  and  to  pay  other  counsel  attorneys' 
fees  of  $2,500  and  costs  of  $500  for  services  on  appeal  to 
the  Circuit  Court  of  Appeals  (R.  125). 

From  a  reading  of  the  entire  record  one  can  only  con- 
clude that  there  was  never  any  intention,  agreement  or 
understanding  limiting  appellees  to  compensation  for  ul- 
timate success  in  the  actions  in  which  they  were  engaged. 

2.  THE  COURT  ERRED  IN  FINDING  THAT 
$15,000   WAS   REASONABLE   COMPENSATION 

(Specifications  of  Error  Nos.  II,  III  and  IV). 

These  specifications  ^^"ill  be  discussed  together. 

It  is  to  be  noted  that  the  court  does  not  fix  the  fee  at 
$15,000  on  the  basis  of  a  contract  but  rather  on  the  basis 
of  a  quantum  meruit,  but  that  it  apparently  justifies  the 
allowance  on  the  theory  that  appellees  had  precluded 
themselves  from  a  fee  unless  a  recovery  was  had.  It  is 
difficult  for  us  to  understand  how  a  case  which  hinges 
on  a  single  Washington  case,  which  turns  entirely  on  law 
and  which  was  presented  in  less  than  a  day,  can  warrant 
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ji 

such  an  allowance.  We  say  this,  even  after  making  al- 
lowance for  100  hours  of  preparation  and  search  for  the  j 
controlling    Washington    decision,    which    they    finally  |: 
found.  i' 


The  testimony  of  Mr.  Ware  and  Mr.  Smith  is  of  no 
value  in  determining  the  question  of  a  reasonable  fee  for 
the  reason  that  the  hypothetical  question  propounded  as- 
sumed "that  it  was  fully  understood  by  defendant,  Ralph 
B.  Defenbach  that  the  compensation,  if  any,  for  his  at- 
torneys would  be  completely  dependent  upon  the  outcome 
of  the  action  above  referred  to,  viz.,  that  there  would 
have  to  be  a  judgment  of  the  above  entitled  Court,  final 
after  a  possible  appeal  in  favor  of  the  defendant,  Ralph 
B.  Defenbach  as  Trustee"  (R.  91).  With  the  collapse  of 
that  hypothesis,  their  testimony  is  of  no  assistance  to  the 
Court.  The  same  situation  applies  to  the  testimony  of  ap- 
pellees, who  both  testified  on  direct  examination  that 
their  compensation  was  dependent  on  a  recovery  in  the  |. 
actions  which  are  the  subject  of  this  controversy  but  who 
both  admitted  on  cross  examination  and  by  their  corres- 
pondence that  they  fully  expected  to  have  a  minimum  fee, 
"win,  lose  or  draw".  Not  only  did  they  expect  a  flat, 
minimum  or  guaranteed  fee,  but  they  demanded  the 
same.  |l 

fi 

An  employment  arrangement,  to  be  binding,  must  be  ji 

bi-lateral.  Had  the  case  been  lost,  on  the  present  record  |l 
it  is  quite  apparent  that  appellees  had  not  barred  them-  \\ 
selves  from  recovering  a  fee  from  appellant,  either  in  his  ii 
fiduciary  capacity  or  in  his  personal  capacity. 

1^ 
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CONCLUSION 

Accepting  the  testimony  of  appellees  in  its  most  favor- 
able light,  we  submit  that  no  agreement  or  understanding 
as  to  compensation  was  ever  made  between  the  parties; 
that  the  court  erred  in  finding  that  there  was  an  employ- 
ment on  a  contingent  fee  basis;  that  appellees  never  gave 
up  their  right  to  claim  compensation  in  the  event  the  ac- 
tions were  lost;  that  appellees  steadfastly  maintained  and 
asserted  the  right  to  some  compensation,  irrespective  of 
the  outcome  of  the  cases;  that  in  the  light  of  the  facts, 
the  expert  testimony  is  not  applicable. 

It  follows,  therefore,  that  this  Court  should  either 
modify  the  judgment  of  the  District  Court  or  remand  the 
matter  for  further  proceedings  consistent  with  the  propo- 
sition that  the  fee  to  be  allowed  should  be  simply  the 
reasonable  value  of  the  services  rendered. 

Respectfully  submitted, 

THOMAS  MALOTT 
SIDNEY  SCHULEIN 

Attorneys  for  Appellant 
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JURISDICTION 

Appellees  accept  the  jurisdictional  statement  of  the 
appellant. 


2 
STATEMENT  OF  THE  CASE 

The  appellees  accept  appellant's  statement  of  the 
case,  background  facts,  pleadings  and  proceedings. 

ARGUMENT 

In  order  to  properly  discuss  appellant's  assign- 
ments of  errors  it  is  deemed  advisable  to  set  out  in 
their  entirety  the  District  Court's  Findings  of  Fact 
and  Conclusions  of  Law:  i 


''Petitioners'  Proposed  Findings  of  Fact 
AND  Conclusions  of  Law 

This  matter  coming  on  for  hearing  before  me 
on  the  31st  day  of  January,  1957,  on  petition  of 
R.  Max  Etter  and  Paul  C.  Keeton  to  foreclose  ; 
an  attorneys'' lien  and  to  fix  the  amount  of  fees 
to  which  petitioners  are  entitled  in  causes  Nos.  | 
1308  and  1309  of  the  files  and  records  of  the  above  I 
entitled   Court.   Petitioners   appeared   in   person  | 
and  were  represented  by  their  counsel,  F.  J.  Mc- 
Kevitt.  Defendant  appeared  in  person  and  was 
represented  by  his  attorney,  Thomas  Malott.  The  | 
Court  having  heard  the  evidence  of  both  parties 
and   having   considered   the   briefs   filed  by   the 
respective  parties  in  said  causes  and  being  fully  -^ 
advised  in  the  premises,  makes  the  following :         j  i 

Findings  of  Fact  f 

h 

I  '! 

That  defendant  by  stii3ulation  made  in  open  ' 
Court  conceded  the  power  of  the  Court  to  fore- ;i 


close  said  lien,  and  in  his  answer  admitted  his 
willingness  and  desire  to  have  the  Court  determ- 
ine the  issues  involved  in  the  petition  of  petition- 
ers. (R  25) 

II 

That  without  any  specific  contract  as  to  at- 
torneys' fees,  petitioners  for  and  on  behalf  of 
said  defendant  and  at  (23)  his  instance  and  re- 
quest rendered  legal  services  in  causes  Nos.  1308 
and  1309  in  the  above  entitled  Court,  in  which 
causes  the  defendant,  Ralph  B.  Defenbach,  as 
Trustee,  was  successful. 

Ill 

That  for  all  practical  purposes  the  employ- 
ment of  said  petitioners  by  said  defendant  was 
on  the  basis  of  a  contingent  fee,  since  it  appears 
from  the  evidence  introduced  in  said  causes  that 
said  petitioners  would  not  have  been  paid  a  flat 
fee  if  the  litigation  which  they  conducted  had 
not  terminated  successfully. 

IV 

That  the  fair  and  reasonable  value  of  the  serv- 
ices rendered  ])y  said  petitioners  on  behalf  of  the 
defendant,  Ralph  B.  Defenbach,  as  Trustee,  is 
the  sum  of  $15,000.00. 

From  the  foregoing  Finds  of  Fact  the  Court 
makes  the  following: 

Conclusions  of  Laav 


That    petitioners    are   entitled   to    recover   for 
their  services  the  sum  of  $15,000.00.  (R.  26) 


Done  ill  open  Court  this  Sth  day  of  February, 
1957. 

(s)  Sam  M.  Dkiver, 

Judge. 

Presented  by  Attorney: 

(s)  F.  J.  McKevitt  (R.  27) 

Preliminary  to  such  discussion  the  attention  of  this  ■: 
Honorable   Court  is  invited  to  Rule  52    (a)    of  the  5 
Rules  of   Civil  Procedure.   That  rule,   among   other 
things,  prescribes  that  the  Findings  of  Fact  in  actions 
tried  without  a  jury 

''shall  not  be  set  aside  unless  clearly  erroneous,] 
and  due  regard  shall  be  given  to  the  opportunity 
of  the  trial  court  to  judge  of  the  credibility  of 
the  witnesses." 

Answee  to  Specification  of  Error  No.  1 

I 

That  specification  calls   into  question   Finding   of  ; 

i 
Fact  No.  Ill  of  the  District  Court  reading  as  follows:  \ 

' '  That  for  all  practical  purposes  the  employ-  j 

ment  of  said  petitioners  by  said  defendant  was  ! 

on  the  basis  of  a  contingent  fee,  since  it  appears  i 

from  the  evidence  introduced  in  said  causes  that  i 

said  petitioners  would  not  have  been  paid  a  flat  I 

fee  if  the  litigation  which  they  conducted  had  5 
not  terminated  successfully."  (R.  26) 

V 

f  • 
The  attention  of  the  Court  is  directed  to  appellant's '  l 

Statement  of  Points,  reading  as  follows: 
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"Statement  of  Points 

To  the  above  entitled  Court  and  to  Stanley  D. 
Taylor,  Clerk  thereof,  and  to  R.  Max  Etter 
and  Paul  C.  Keeton  and  Francis  J.  McKevitt, 
your  attorney: 

You  are  hereby  notified  that  the  following  is 
a  statement  of  points  upon  which  the  appellant, 
Ralph  B.  Defenbach,  as  trustee,  will  rely  on  his 
appeal  to  the  Court  of  Appeals  for  the  Ninth 
Circuit : 

1.  Fifteen  thousand  dollars  ($15,000.00)  is  ex- 
cessive compensation  for  the  services  of  petition- 
ing attorneys  in  these  proceedings. 

2.  The  trial  court  erred  in  finding  that  $15,- 
000.00  was  reasonable  compensation  for  such  serv- 
ices. 

3.  The  trial  court  erred  in  entering  judgment 
for  $15,000.00  as  compensation  for  such  services. 

Dated  this  9th  day  of  April,  1957. 

I  (s)  Thomas  Malott, 

Attornev  for  Defendant.  (163)" 

(R.  145) 

It  will  be  observed  that  appellant's  Specification  of 
Error  No.  3  is  not  included  within  the  statement  of 
points.  Appellees  urge  that  such  failure  is  a  violation 
of  Rule  19,  Sub-paragraph  6  of  the  Rules  of  this 
Court,  the  applicable  portions  of  which  are  as  follows : 

"In  all  cases  *  *  *  the  appellant,  *  *  *  upon  the 
filing  of  the  record  in  this  court,  shall  file  with 
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the  clerk  a  concise  statement  of  the  points  on 
which  he  intends  to  rely.  With  such  statement 
the  appellant  *  *  *  shall  file  a  designation  of  all 
the  record  which  is  material  to  the  consideration 
of  the  appeal  or  review  and  forthwith  serve  on 
the  adverse  party  a  copy  of  the  designation.  *  *  * 
If  parts  of  the  record  shall  be  so  designated  by 
one  or  both  parties,  or  if  such  parts  be  distinctly 
designated  by  stipulation  of  counsel  for  the  re- 
spective parties,  the  clerk  shall  print  those  parts 
only;  and  the  court  will  consider  nothing  but 
those  parts  of  the  record  and  the  points  so 
stated/'  (Emphasis  supplied) 

In  this  connection  see  also: 

Bunk   of  America  National  Trust  d  Savings  \ 
Assn.  V.  Commissioner  of  Internal  Revenue,  126 
F.  2d  p.  48  (Ninth  Circuit)  ; 

Western  National  Insurance  Co.  v.  LeClare,  163  , 
F.  2d  337  (Ninth  Circuit)  ; 

United    States    v.    Gallagher,    151    F.    2d    556 
(Ninth  Circuit). 

In  any  event  there  is  ample  evidence  in  the  record 
justifying  such  a  finding. 

The  attention  of  the  Court  is  directed  to  the  testi- 
mony of  appellee,  Paul  C.  Keeton,  which  the  District 
Court  accepted  as  correct: 

"Q.  Now,  do  you  recall  then  when,  if  there  was,  the 
first  meeting  in  which  Mr.  Defenbach  and 
yourself  and  Mr.  Etter  were  present  in  con- 
nection with  this  litigation? 


A.  No,  I'm  not  sure  of  the  first  time.  I  can  tell 
you  one  of  the  times,  which  would  have  been 
the  17th  day  of  October  of  1955. 

Q.  Well,  prior  to  that  time,  had  there  been  any 
discussion  (48)  between  Mr.  Defenbach  and 
yourself  concerning"  attorney  fees? 

A.  Yes,  I  discussed  it  with  Mr.  Defenbach.  (R. 
45) 

Q.  And  what  w^as  the  result  of  that  discussion? 
What  did  you  say  to  him  and  the  substance 
and  what  did  he  say  to  you? 

A.  Well,  Mr.  Defenbach  told  me  on  many  oc- 
casions that  his  position  was  a  very  vague  one ; 
that  he  didn't  know  what  he  could  do  with 
the  approximately  |8,000  that  he  had  on  hand. 
There  were  40,000,  or  in  that  neighborhood, 
of  tax  liens. 

Q.  State  and  Federal? 

A.  State  and — 

MR.  MALOTT:  Pardon  me,  are  you  narra ting- 
conversation  or  giving  background?  I  don't 
care,  l)ut  I  wish  you  would  distinguish. 

A.  I  am  narrating  conversation. 

MR.  MALOTT:  Okay. 

A.  Mr.  Defenbach  and  I  discussed  the  tax  liens 
which  were  on  this  money,  aggregating,  I 
think,  36,000  plus,  for  sure — in  fact,  I  have 
them  all  here,  the  tax  liens;  that  also  Mr. 
Weyen  had  been  accused  by  the  Federal  G<tv- 
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eriniiciit  of  a   timber  trespass  and  both  Mr.  , 
Defenbach   and   I   had   been   warned   by   the 
United   States  Attorney  that  they  claimed  a  li 
priority  on  any  moneys  in  this  creditors'  pool  1; 
first,  and  also  the  United  States  Attorney  ad- 
vised Mr.  Defenbach  by  letter  that  he  would 
liold   Mr.   Defenbacli   personally   liable   if   he 
paid  out  any  creditors  or  anybody  ahead  of 
the  U.  S.  Government  on  both  the  tax  liens 
and  the  timber  trespass,  and  I  have  his  letter 
right  here,  if  you  would  like  to  see  it. 

Q.   (By  Mr.  McKevitt) :  Well,  at  any  time  then 
and  because  of  his  feeling  in  that  regard,  did  il 
he  advance  you  any  moneys  of  any  kind  or  i 
character  by  wav  of  expense  or  anything  else?  i 
(R.  46) 

A.  He  did  not.  il 

THE  COURT:  I  don't  think  it  makes  any  dif-  j 
f erence,  probably,  but  is  that  the  United  States  ] 
Attorney  for  the  District  of  Idaho  ?  i 

A.  Yes,  sir. 

THE  COURT:  Yes,  all  riglit.  ;i 

I  ; 

Q.  (By  Mr.  McKevitt):  Do  you  have  a  copv  ofl' 
that  letter?  '        |;' 

THE  COURT:  I  don't  care  to  see  the  letter,  if  I 
just  was  curious  to  know  whether  it  was  this  ■ 
office  or  the  Idaho  office.  It  doesn't  make  -< 
any  difference.  |[| 

MR.  McKE VITT :  It  is  a  very  peremptory  de-  \ 
mand — I  don't  mean  peremptory,  but  I  mean:^ 
very  indicative  of  their  position.  ' 


THE  WITNESS :  I  might  state  one  more  thing, 
Mr.  McKevitt. 

Q.  Go  ahead. 

A.  Regarding  the  holding  of  the  moneys  in  the 
fund,  immediately  after  Mr.  Weyen's  death, 
the  Bureau  of  Internal  Revenue  notified  Mr. 
Defenbach  that  they  were  going  to  go  back 
several  years  and  audit  Mr.  Weyen's  tax  re- 
turns for  income  tax  assessments  or  violation 
and  that  he  would  have  to  impound  all  of  his 
records  and  hold  all  of  his  records  together 
undisturbed,  so  to  speak.  So  Mr.  Defenbach 
rented  an  office  in  the  same  building  that  my 
office  is  in,  these  records  were  impounded  in 
that  building,  and  on  account  of  the  letter 
which  Mr.  Defenbach  is  looking  at  now,  no 
moneys  were  (R.  47)  paid  out  on  that  office 
for  rent,  which  was  accruing  at  the  rate  of 
$25  per  month,  for  eleven  and  one-fifth 
months. 

Q.  And  wliile  we  are  on  that  subject,  is  it  not 
the  fact  that  the  payment  was  finally  made 
after  the  entry  of  judgment  in  this  court;  is 
that  true? 

A.  The  payment  of  the  rent  w^as  made  three  and 
a  half  months  after  the  entry  of  the  judgment 
in  this  Court  on  March  14,  1956.  There  is  the 
receipt  for  the  rent  (indicating). 

Q.  Well,  now,  can  that  chronologically  bring  us 
down  to  a  meeting  then  had  between  yourself 
and  Mr.  Etter  and  Mr.  Defenbach? 

A.  Yes. 
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Q.  All  right,  tell  the  Court  about  that. 

A.  Well,  I  had  had  discussions,  as  I  said,  with 
Mr.  Defenbach  about  what  to  do  with  the 
8,000  some  odd  dollars  there  were  on  hand  on 
numerous  occasions.  He  told  me  that  untl  his 
position  was  clarified,  he  wasn't  going  to  do 
anything  with  it  or  pay  it  out  at  all,  because 
the  government  might  consider  him  what  they  - 
call  a  transferee  and  also — 

MR.  MALOTT :  Pardon  me,  Mr.  Keeton,  are  you 
now  narrating,  telling  of  the  conversation  in 
Mr.  Etter's  office? 

A.  No,  I  am  not. 

MR.  MALOTT:  I  think  that  was  the  question. 

A.  It  is  not  responsive,  I  will  answer  it. 

]MR.  MALOTT:  I  don't  want  to  be  technical,  bd 
I  am  trying  to  distinguish  between  conver^i 
sations  and  background.  (R.  48) 

MR.  McKE VITT :  I  see. 

MR.  MALOTT:  That  is  what  I  am  trying  to  do.   I 

THE  COURT :  That  was  just  introductory,  prob- 
ably. Your  question  called  for  conversation  in   i 
Mr.  Etter's  office.  i 

MR.  McKE  VITT:  Well,  I  don't  know  whether  it  <  ' 
was  in  Mr.  Etter's  office,  but  where  the  three  i 
of  them  were  present.  I  think  the  three  were  i 
in  Spokane. 

A.  All  right,  there  were  three —  jj 
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MR.  MALOTT:  Pardon  me,  if  you  will  just  try 
to  distinguish.  I  have  no  objection  to  giving 
background  it*  you  try  to  distinguish  between 
background  and  direct  conversation. 

A.  I  will  tell  the  time  and  place  of  each  conver- 
sation. 

MR.  MALOTT :  Yes. 

A.  The  day  ])efore  the  trial  on  October  17th  of 
1955,  Mr.  Defenbach  had  come  from  Lewis- 
ton  and  so  had  I  and  we  were  over  in  the 
Ridpath  Hotel.  At  that  time  I  told  Mr.  Def- 
enbach that  I  had  prepared  a  letter  that  I 
was  going  to  give  him  concerning  a  fee  ar- 
rangement in  this  case,  as  we  had  had  none 
so  far.  He  told  me  that  it  would  be  no  use 
because  he  felt  that  he  had  no  authority  what- 
soever to  make  any  fee  in  the  case;  there 
would  be  no  use  to  talk  with  him  about  any 
agreement  or  any  fees  in  the  case. 

And  I  went  over  to  Mr.  Etter's  office  and 
told  that  to  Mr.  Etter,  and  he  came  back  with 
me  to  the  hotel.  (R.  49) 

Q.  (By  Mr.  McKevitt) :  Well,  maybe  we  haven't 
established  when  Mr.  Etter  definitely  came 
into  the  litigation  after  the  interpleader  action 
was  filed. 

A.  Mr.  Etter  came  into  the  litigation  on  7-25-55. 


*  *  *  * 


Q.  (By  Mr.  McKevitt) :  Now,  with  reference  to 
any  meeting  that  was  had  between  you  and 
Mr.  Etter  and  Mr.  Defenbach  and  pertaining 
to  this  litigation,  when  did  you  say  that  took 
place  and  where? 
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A.  Well,  it  took  place  the  night  before  the  trial 
on  the  17th  in  the  Ridpath  Hotel. 

Q.  Three  of  you  present '^ 

A.  Three  of  us  present. 

Q.  Was  there  a  fee  discussion,  a  discussion  about ' 
fees  1 

A.  Yes,  I  had  been  to  Mr.  Etter's  office  and  told 
him  that — 

MR.  MALOTT:  Pardon  me,  I  wish  you  would  | 
try  to  stick  to  the  discussion. 

A.  Yes,  there  was  a  discussion  about  fees  at  that^j 
time. 

Q.   (By  Mr.  McKevitt) :  The  three  of  you  there?  I 

A.  Yes.  ,j 

Q.  What  was  that  discussion?  What  was  said?     \\ 

(R.  50)  1 1 

A.  Well,  Mr.  Defenbach  said  that  on  account  of  i 
the  tax  liens  on  various  restraints  that  wereii 
put  on  that,  that  he  would  not  be  able  to  pay  |i 
any  fees  at  that  time.  j 

Q.  And  was  he  concerned  at  all  about  any  in- 'i 
formation  he  had  received  from  the  Federal  i 
Government  about  possible  personal  liability  J 
on  his  part?  |j 


A.  Yes,  he  was. 
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Q.  Is  that  referred  to  in  this  letter  of  November 
16,  1955,  to  Mr.  Defenbach  from  the  United 
States  Attorney  in  Boise? 

A.  That's  right. 

Q.  Well,  now,  in  this  conversation  in  this  meet- 
ing here  in  Spokane,  did  Mr.  Etter  make  any 
observation  to  Mr.  Defenbach  about  fees'? 

A.  Well,  Mr.  Etter  wanted  a  retainer  fee  on  the 
case.  He  asked  Mr.  Defenbach  for  a  retainer 
fee  on  the  case,  and  Mr.  Defenbach  explained, 
as  I  have  said,  that  he  would  not  pay  any  of 
this  money  out  on  account  of  the  fact  of  all 
these  prior  claims,  and  also  that  under  the 
Defenbach  Trustment  agreement  of  Novem- 
ber 15th — 

Q.  1954. 

A.  — 1954,  in  that  agreement  the  government  has 
a  priority  to  any  moneys  that  come  into  the 
pool.  So  Mr.  Etter  at  that  time  said:  'Well, 
under  those  circumstances,  we  take  these  cases 
on  a  contingent  fee  or  handle  them  on  a  con- 
tingent fee.' 

Q.  Did  Ml*.  Etter  make  any  observation  as  to  the 
amount  of  tlie  contingent  fee? 

A.  He  talked  about  percentages,  yes.  He  talked 
about  25  per  cent  if  settled,  30  per  cent  if 
tried,  (R.  51)  and  40  per  cent  if  appealed, 
and  Mr.  Defenbach  said  that  he  could  not 
agree  to  anything. 

Q.  Well,  did  he  say  anything  with  reference  to 
the  reasonableness  or  unreasonableness  of  such 
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an  arrangement  if  he  had  been  able  to  enter 
into  it? 

A.  He  said — 

MR.  MALOTT :  Objected  to,  if  the  Court  please,  \ 
if  it  is  for  the  purpose  of  proving  a  contract. 

THE  COURT:  No— 

MR.  McKEVITT:  No,  it  isn't  for  the  purpose  of 
proving  a  contract. 

MR.  MALOTT :  The  witness  is  not  an  expert  on 
the  thing  and  his  opinion  would  not —  j 

THE  COURT :  Well,  it  might  be  an  admission  ■ 
against  interest.  I  will  let  him  answer.  j 

MR.  McKEVITT:  My  position  was,  accepting  ; 
this  to  be  true,  that  it  showed  that  he  con-  i 
sidered  at  that  time  the  fee  to  be  reasonable,  i 
That  is  my  purpose,  your  Honor. 

THE  COURT:  I  see.  I: 

'I ; 
')■ 

II 

A.  He  said  that  he  had  no  objection  to  that  type;] 
of  arrangement,  but,  however,  he  would  notl 
agree  to  it. 

Q.  Is  that  where  the  matter  then  was  left  stand-  ] 
ing  so  far  as  fees  were  concerned? 

A.  That  was  where  the  matter  was  left  standing."  , 
(R.  52) 

Appellee  Etter  in  this  connection  testified  as  fol-  { 
lows :  '■ 
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"Q.  Now,  Mr.  Etter,  I  want  to  ask  you  this  one 
question  particularly  with  reference  to  this 
conversation  that  Mr.  Keeton  spoke  about  in 
Spokane  where  the  three  of  you  were  i3resent 
and  the  fee  discussion  was  had.  Will  you  tell 
the  Court  what  took  place  in  your  recollec- 
tion? 

A.  As  close  as  I  can  remember — I  talked  with 
Mr.  Malott  at  the  recess — there  is  probably 
some  question  as  to  whether  the  conversation 
took  place  in  the  Ridpath  or  in  my  office  or 
partly  in  both,  and,  as  I  recall,  we  discussed 
the  case  both  places,  over  in  my  office  and 
later  when  we  went  over  to  the  Ridpath  Hotel. 
The  three  of  us  were  together  at  every  time, 
so  I  would  say  that  the  discussion  was  either 
in  the  office  or  in  the  hotel  or  half  in  one  and 
half  in  the  other,  as  I  recollect  it. 

I  had  talked,  I  think,  with  Mr.  Defenbach  at 
one  time  before.  I  just  think  that,  although 
I  may  be  in  error.  It  might  be  that  I  corres- 
ponded with  him  through  Mr.  Keeton,  I'm 
not  sure  of  that,  but  the  definite  one  that  I 
remember  is  the  day  prior  to  trial  when  we 
had  a  discussion  about  fees. 

Q.  The  contents  of  that  was  what! 

A.  Beg  your  j^ardon? 

Q.  Give  us  that  discussion. 

A.  Mr.  Keeton  came  over  and  told  me — I  had 
asked  Mr.  Keeton  to  get  some  arrangement 
with  Mr.  Defenbach  and  I  told  him  that  I 
should  like  to  have  it  on  at  least  a  partly  re- 
tainer basis.  Mr.  Keeton  came  over  and  told 
me  he  had  talked  with  Mr.  Defenbacli  al^out 
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it  and  hadn't  reached  any  agreement  and  ; 
would  I  talk  to  Mr.  Defenbach,  or  they  both 
came  over  together,  but  in  any  event  I  had 
made  a  proposal  on  fees  before  and  I  repeated 
it  generally  to  Mr.  Defenbach.  I  had  sug- 
gested if  (R.  71)  he  wanted  us  to  try  this  case, 
take  it  up  on  through  appeal,  that  if  he  was 
willing  to  pay  a  retainer  of  |2,000,  it  would  i 
be  acceptable  through  the  courts  on  a  pre- 
scribed fee  of  20  or  30  per  cent. 

And  he  said  that  he  was  unable  to  pay  any 
retainer  at  all,  and  during  the  course  of  the 
conversation  we   discussed  the  matter  of  re- : 
tainers,  and  I  said  it  was  a  practice,  at  least  t 
in  Spokane  as  I  understood  it,  to  provide  for 
a  retainer  in  possibly  three  different  grades; 
one  of  25  per  cent,  one  of  30  and  one  of  40. 
I  explained  to  him  our  practice  here  on  con-- 
tingent  fees;  that  if  there  were  advance  pay-  , 
ments  made  for  costs  and  probably  was  settled  | 
without  litigation,  it  would  be  25  per  cent,  un-  ( 
less  there  was  some  provisions  made  for  some  ;i 
type  of  a  retainer. 

Mr.    Defenbach    explained    to    me    that    he 
wouldn't  be  able  to  pay  anything,  then  or  on 
appeal.   In   fact   when   I   questioned  him,   he: 
told  me  that  if  we  should  lose  or  if  there  was-j 
some  necessity  for  appellate  procedure,   that 
he    still    couldn't    pay    anything    and   that   it 
would  be  incumbent   on  the  attorneys  to  as- 
sume all  of  the  costs  of  the  litigation  and  the -I 
costs  of  the  appeal  and  all  of  the  rest  of  it,  fi 
which  I  knew  to  be  in  a  considerable  amount,  ;| 
assuming  we  had  to  go  to  the  Appellate  Court  < 
in  San  Francisco.  ■] 

I  didn't  care  for  that  arrangement,  I'll  bel 
frank  to  say,  and  I  said  so,  but  I  told  him.!, 
that  as  long  as  we  were  in  the  case,  we  wouldij 
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try  it  out  on  that  basis.  When  I  explained  to 
him  what  these  matters  (R.  72)  of  contin- 
gency were,  he  said  as  far  as  the  proposals 
were  concerned,  they  were  reasonable,  but 
that  he  could  not  a<2:ree  to  them  and  that  was 
that. 

That  was  just  about  the  situation.  There  w^as 
no  objection.  He  didn't  say,  as  Mr.  Keeton 
said,  exactly  that  he  had  no  objection;  he  said 
as  far  as  he  was  concerned,  that  appeared  to 
be  a  reasonable  basis,  but  he  was  unable  to 
agree  to  pay  anything,  that  he  would  just 
have  to  take  it  and  catch  as  catch  can.  as  a 
matter  of  fact,  and  if  we  lost  in  the  lower 
court  and  we  wanted  to  go  to  the  Appellate 
Court,  that  was  up  to  us. 

Q.  You  are  speaking  now  about  these  percentage 
proposals  ? 

A.  That  is  correct,  that  is  correct. 

Q.  Do  I  understand  it  is  your  testimony  tliat  ho 
said  he  could  see  nothing  objectional^le  to 
them  ? 

A.  That  is  substantially  it. 

Q.  He  considered  it  a  reasonable  fee  under  ordin- 
ary circumstances'? 

A.  I  shouldn't  say  I  assumed  it,  but  ho  liad  no 
objection  and,  in  fact,  we  had  a  very  pleasant 
conversation.  He  made  his  position  clear  that 
he  couldn't  pay  and,  although  I  was  disap- 
pointed— I  hate  to  take  a  case  on  that  type 
arrangement — we  agreed  that  we  would  do  it. 
that  was  it. 
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Q.  Was  it  your  feeling  at  that  time  from  your 
knowledge  of  the  whole  situation  that  unless 
there  was  a  successful  outcome  to  this  suitj 
here   and   above,   that   you   and  Mr.    Keeton 
would  be  out  vour  time  and  out  of  pocket? 
(R.  73) 

A.  Absolutely.  *  *  *"  (R.  74) 

This  Court  will  keep  in  mind  that  the  testimony  of] 
appellees  above  set  forth  dealt  with  meetings  and  con- 
versations with   appellant  prior   to  the  trial  of  the] 
interpleader  action  out  of  which  the  claim  of  appellees] 
for  attorneys'  fees  arose. 

That  appellant  would  not  agree  to  an  attorneys'  fee 
of  any  kind  or  character  imtil  after  there  had  been 
a  successful  determination  of  the  interpleader  actions 
in  which,  in  his  capacity  as  a  Trustee,  he  was  named 
as  a  defendant,  is  borne  out  by  the  following  testi- 
mony: i 

"Q.  Did  you  have  any  discussion  at  all  with  Mr. 
Etter  at  any  time  or  any  place  prior  to  the 
lawsuit  about  fees? 

A.  No,  sir. 

Q.  And  you  never  recevied  any  letter  of  any 
kind  or  character  from  Mr.  Etter  prior  to 
the  lawsuit  about  fees? 

A.  No. 

Q.  Nothing  said  about  a  retainer? 
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A.  No,  sir.  (R.  117) 


Q.  Now,  it  is  a  fact  it  wasn't  until  after  you 
knew  of  the  existence  of  that  check  made 
jointly  payable  to  you  and  your  attorneys 
that  you  first  took  any  interest  so  far  as 
attorneys  fees  or  expenses  of  this  litigation 
were  concerned;  that  is  correct,  isn't  if? 

A.  Well,  word  it  differently. 

Q.  Pardon  me? 

A.  Word  it  differently.  Word  it  that  I  didn't 
make  any  expenditures. 

Q.  In  other  words,  is  it  your  position  that  you 
wouldn't  discuss  attorney  fees  or  exi:)enses  of 
this  litigation  of  any  kind  or  character  until 
this  lawsuit  in  this  Federal  Court  here  was 
determined;  is  that  your  testimony? 

A.  My  testimony  would  be  that  it  was  agreed  l)e- 
tween  Mr.  Keeton  and  myself  that  we  would 
wait  until  the  final  settlment  of  this,  which 
he  told  me  would  be  in  the  District  Court  in 
Nez  Perce  County,  (R.  118)  and  he  was  going 
to  petition  for  a  declaratory  judgment  in  Nez 
Perce  County  and  at  that  point — 

Q.  Mr.  Keeton  told  you  he  was  going  to  petition 
Nez  Perce  Idaho  County  Court  for  a  declar- 
atory judgment? 

A.  Yes,  sir."  (R.  119) 
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Mr.  Keeton  categorically  denied  that  he  ever  had 
a  conversation  with  appellant  regarding  a  declaratory 
judgment  action  in  Idaho  after  the  entry  of  judgment 
in  appellant's  favor  in  the  interi^leader  action.  (R. 
126-127)  Ij 

Again  appellant  urges  upon  this  Court  that  the 
District  Court  erred  in  making  Finding  of  Fact  No. 
3  by  virtue  of  a  letter  written  by  appellee  Etter  on 
March  26,  1956.  (Ex.  E ;  R.  135-138)  This  Court  will 
keep  in  mind  that  this  letter  was  written  subsequent 
to  the  entry  of  judgment  in  appellant's  favor  in  the 
interpleader  action  on  December  30,  1955.  | 

On  page  20  of  his  brief  and  in  connection  with  this 
letter  appellant  makes  the  following  observation: 

"A  careful  reading  of  Mr.  Etter 's  letters  (Ex. 
E ;  R.  135-144)  completely  negatives  the  propos- 
ition that  counsel  ever  intended  to  be  precluded 
from  claiming  a  fee  in  the  event  the  cases  were 
lost." 

Examination  of  the  exhibit  above  referred  to  does  '4 
not  bear  oTit  appellant's  interpretation  of  the  same. 


( 


The  following  portion  of  the  letter  of  March  26, 
1956,  (R.  138)  gives  ample  support  to  Finding  of 
Fact  No.  3 : 

"Now  it  seems  that  this  whole  matter  of  pay- 
ment to  the  attorneys  must  remain  in  some  kind 
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of  a  'limbo'  the  end  result  of  which  none  can 
foresee,  but  with  the  apparent  feeling  that  the 
attorneys  will  continue  all  of  the  litigation  with 
no  understanding  at  all  as  to  any  compensation 
from  awy  source/'  (Italics  supplied) 

Answer  to  Specifications  of  Error  Nos.  I,  II 
and  IV. 

The  above  specifications  of  error  w^re  the  only 
specifications  that  were  included  in  appellant's  State- 
ment of  Points.  They  may  be  discussed  together  since 
they  involve  the  single  question  as  to  whether  under 
all  of  the  facts  in  the  case  the  allowance  of  a  115,000 
fee  was  a  proper  one. 

•  In   opening   his   discussion   of   these   specifications 
appellant  states: 

"It  is  to  l)e  noted  that  the  court  does  not  fix  the 
fee  at  |15,000  on  the  basis  of  a  contract  but 
rather  on  the  l)asis  of  a  quantum  meruit,  but 
that  it  apparently  justifies  the  allowance  on 
the  theory  that  appellees  had  precluded  them- 
selves from  a  fee  unless  a  recovery  was  had." 
(Br.  21) 

In  this  connection  the  Court's  attention  is  invited 
to  the  following  portion  of  the  record: 

"THE  COURT:  Well,  I  just  wanted  to  ask  this 
question:  Is  the  issue  here  merely  the  amount 
of  the  attorney  fees,  or  do  you  question  the 
plaintiffs'  right  to  collect  any  attorney  feef 
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MR.  MALOTT :  No  question.  No,  we  submit  that 
an  (R.  32)  attorney  fee  should  be  fixed  and  J 
we  are  just  as  anxious — 


THE  COURT:  Do  you  both  agree  on  the  basis 
of  what  is  a  reasonable  fee  for  the  services 
rendered  *? 


MR.  MALOTT:  I  think  not.  I  think  there  is 
quite  a  sharp  conflict  as  to  the  basis,  as  to 
whether  it  is  a  contractual  fee  or  whether  it 
is  quantum  meruit. 

THE  COURT:  Is  it  a  claimed  contractual  fee? 

MR.  McKEVITT:  We  have  alleged,  as  we  are 
j)ermitted  to  do,  as  your  Honor  well  knows, 
in  the  petition  that  the  amount  which  they 
are  seeking  to  recover,  Mr.  Keeton  and  Mr. 
Etter,  some  |16,500,  I  believe,  was  the  agreed 
and  reasonable  value  of  the  service.  However, 
I  will  say  at  the  outset  now  that  we  are  not 
in  a  position  to  establish  a  definite  contract 
between  these  attorneys  and  Mr.  Defenbach 
as  to  any  fee,  contingent  or  otherwise,  and 
we  are  here  on  the  basis  that  this  amount  of 
116,500  is  a  reasonable  fee,  under  all  the  cir- 
cumstances, to  be  allowed."  (R.  33) 


f 
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Again,  at  page  78  of  the  Record:   (Cross  examin- 
ation of  Appellee  Etter)  y 

"Q.  I  ])elieve  you  stated  on  your  direct  examin- 
ation that  was  always  your  understanding, 
you  would  not  be  paid  anything  unless  you 
won  the  case? 

A.  That's  right. 
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Q.  But  I  draw  your  attention  to  your  letter  of 
June  1st  to  Mr.  Defenbach,  just  asking  you 
to  refresh  your  recollection;  copy  of  your 
letter  of  April  13,  1956,  I  am  drawing  your 
attention  to  that,  copy  of  which  was  sent  to 
Mr.  Defenbach  and  in  part  in  which  again 
you  are  writing  on  the  subject  of  getting  this 
fee  matter  straightened  out,  in  which  you  say 
in  part: 

'It  was  my  understanding  that,  in  any  event 
we  were  to  l)e  paid  a  flat  fee  for  this  liti- 
gation; that  is,  the  first  Sun  Life  cases  and 
the  Macabees  case.' 

A.  Yes.  (R.  78) 

Q.  Doesn't  that  bring  anything  to  mind  on  the 
thing  *? 

A.  It  brings  to  mind  a  flat  fee  basis  on  his  ar- 
rangement, that  what  we  were  doing  was  a 
reasonable  fee.  There  was  no  guarantee  of 
any  money  at  all.  I  think  you  can  read  later 
there  that  I  think  the  flat  guarantee  to  which 
we  should  be  entitled  in  the  fees  should  be 
13750.  He  hadn't  guaranteed  us  anything,  that 
is  why  I  wrote  the  letter. 

Q.  I  ask  you,  in  saying  this,  you  say  in  part:  'It 
was  my  understanding  that,  in  any  event,  we 
were  to  get  a  flat  fee.' 

A.  By  way  of  a  contingent  basis,  exactly.  We 
were  never  guaranteed  one  penny. 

Q.  By  flat  fee,  you  didn't  mean  contingent  tee? 

A.  I  was  referring  there  to  his  arrangement.  He 
thought  it  was  agreeable,  he  never  agreed  to 
pay  anything. 
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Q.  All  right. 


1 


A.  Later  on,  counsel  who  he  employed  took  that 
same  position  with  me,  that  he  had  never 
agreed  to  pay  us  a  cent. 

Q.  (Reading):  'I  think  that  the  flat  guarantee 
to  which  we  should  be  entitled  for  these  cases 
and  on  the  appeal  should  be  $3750,  plus  costs 
and  expenses.' 

A.  That's  right,  that  is  what  I  said.  That  is  what 
I  said.  Doesn't  say  there  that  he  agreed  to 
pay  it. 

Q.  Oh,  no, 

A.  No.   (R.  79) 

Q.  But  you  say  it  is  your  understanding  that 
you  would  get  a  flat  fee  in  any  event. 

MR.  KEETON:  A¥in,  lose,  or  draw.  ' 

A.  No,  there  was  no  understanding  of  that  kind. 
If  you  construe  it  that  way,  you  may  do  so,_ 
but  there  wasn't. 

Q.  I  am  just  asking  what  you  meant  *? 

A.  No,  there  wasn't — 

MR.  McKEVITT :  May  I  inquire,  if  your  Honor 
please,  if  this  line  of  examination  is  being 
conducted  for  the  purpose  of  showing  that 
there  had  been  a  contract  arrangement  be- 
tween these  men  and  Defenbach? 

MR.  MALOTT:  Apparently,  yes,  I  think  that 
may  well  be.  I  am  trying  to  find  out  what 
the  agreement  is.  This  is  cross  examination. 
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THE  COURT :  Is  it  your  position  that  there  was 
a  contract  for  a  flat  fee? 

MR.  MALOTT :  No,  your  Honor,  just  taking  the 
position  that  there  was  always  an  agreement, 
understanding  made  with  Mr.  Keeton  that 
there  would  be  a  fee  paid  at  the  conclusion  of 
the  case;  wait  until  they  saw  what  had  hap- 
pened and  then  fix  it  accordingly. 

MR.  McKEVITT:  I  want  to  be  clear  if  he  is 
relying  on  these  letters  as  constituting  a  con- 
tract. I  am  not  clear  on  it,  but  if  he  is,  I 
would  object  on  the  ground  he  hasn't  pleaded 
it  in  his  answer. 

THE  COURT:  I  don't  think  he  is  relying  on  a 
contract. 

MR.  MALOTT:  Thus  far,  Mr.  McKevitt  I  was 
just  cross  examining,  I  haven't  put  on  my 
own  case. 

THE  WITNESS:  You  see,  Mr.  Malott,  I  never 
received  any  answ^er  to  any  of  these  letters  to 
Mr.  Defenbach.  He  never  answered  me  at  all. 

MR.  MALOTT:  I  realize  that.''  (R.  81) 

Four  witnesses  testified  as  to  the  value  of  the  serv- 
ices rendered  by  appellees:  Appellee  Keeton,  25% 
of  the  recovery  (R.  56)  ;  Etter,  257o  (R.  77) ;  Idaho 
Attorney  Marcus  J.  Ware,  33  1/3%  (R.  94);  and 
Spokane  Attorney  Del  Cary  Smith,  not  less  than  25% 
(R.  101). 

Attorney  Marcus  J.  Ware  had  thirty  years  ex])eri- 
once  covering  practice  in  the  state  and  Federal  courts 
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ill  Idaho  and   the  state  courts  in  Washington.   The 
testimony  of  both  disinterested  witnesses  was  based  ! 
upon  a  lengthy  hypothetical  question.  (R.  83-94).  In  | 
answer  to  the  hypothetical  question,  the  witness  Ware, 
among  other  things,  testifed  as  follows: 

"Q.  Ill  arriving  at  that  opinion,  I  will  inquire  if 
you  had  occasion  to  make  a  study  of  your  own  J 
bar    schedules,    the    bar    schedule    of    Asotin  i 
County    and    the    bar    schedule    of    Spokane 
County '? 

A.  Yes,  I  am  familiar  with  the  bar  schedules."! 
(R.  94)  j| 

The  experience  of  witness  Del  Cary  Smith  extended 
over  a  period  of  thirty  years.  He  had  practiced  in  the 
state  and  Federal  courts  of  Washington  and  Idaho 
and  is  admitted  to  practice  in  the  Federal  Courts  of 
Washington,  Idaho,  California  and  this  Court.  At  one 
time  he  was  a  member  of  the  Prosecutor's  staff  of 
Spokane  County.  He  is  a  past  President  of  the  Spo 
kane  County  Bar,  the  State  Bar  of  Washington  and 
a  past  Member  of  the  Board  of  Governors  of  the 
State  Bar  of  Washington. 

As  seen  from  the  hypothetical  question,  in  addition 
to  the  judgment  sum  of  $66,134.94  in  the  interpleadei' 
cases  (R.  93),  and  through  the  efforts  of  appellee 
Keeton,  the  Defenbach  Trustee  Fund  was  furthei 
enriched  by  the  sum  of  $7500  collected  by  said  api 
pellee  from  the  Mutual  Benefit  Association  of  Omaha 
(B.  41-42-87) 
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Realizing  the  probative  value  of  the  testimony  of 
these  two  disinterested  lawyers,  appellant  seeks  to 
completely  destroy  the  same  in  this  fashion: 

''The  testimony  of  Mr.  Ware  and  Mr.  Smith 
is  of  no  value  in  determining  the  question  of  a 
reasonable  fee  for  the  reason  that  the  hypo- 
thetical question  propounded  assumed  'That  it 
was  fully  understood  by  the  defendant,  Ralph 
B.  Defenbach,  that  the  compensation,  if  any,  for 
his  attorneys,  Paul  C.  Keeton  and  R.  Max  Etter, 
and  compensation  for  himself  as  Trustee  under 
the  Assignment  of  November  16,  1954,  would  be 
completely  dependent  ujoon  the  outcome  of  the 
action  above  referred  to,  viz:  that  there  would 
have  to  be  a  judgment  of  the  above  entitled  Court, 
final  after  a  possible  appeal  in  favor  of  the  de- 
fendant, Ralph  B.  Defenbach  as  Trustee.'  With 
the  collapse  of  that  hypothesis  their  testimony  is 
of  no  assistance  to  the  court," 

In  other  portions  of  the  record  lifted  out  of  con- 
text appellant  seeks  to  destroy  the  testimony  of  ap- 
pellees to  the  effect  that  any  compensation  foi*  tlieir 
services  would  be  completely  dependent  upon  tlie  suc- 
!  cessful  outcome  of  the  interpleader  actions. 

I  The  logical  conclusion  to  be  drawn  fi'om  the  whole 
1  record,  and  particularly  the  testimony  of  Mr.  Defen- 
jbach,  is  that  he  attempted  as  far  as  possible  to  hold 
1  petitioners  at  bay  insofar  as  fees  were  concerned,  witli 
j  the  idea  in  mind  that  if  the  interpleader  action  weiit 
i  against  him  that  apx^ellees,  Keeton  and  Etter,  if  tliis 
Court  will  pardon  the  expression,  would  be  left  'Miold- 
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ing  the  bag'\  while  if  it  were  successful  and  he  could 
hold  their  fees  down  to  an  amount  less  than  what 
they  were  demanding,  the  benefits  thereof  would  quite 
possibly  redound  in  part  to  himself  and  to  others  who 
had  exerted  no  effort  in  enriching  the  Trustee  fund. 

Because  of   the  inability   of   appellees  to  get   any 
commitment  from  appellant  as  to  attorneys'  fees  ai3- 
pellees  withdrew  from  the  prosecution  of  the  appeal 
taken  to  this  Court  by  the  other  defendants  in  the 
interpleader   actions.   Appellant,   however,  was  quiteii 
agreeable  to  paying  substituted  counsel  a  |2500  fees 
plus  |500  expenses  for  the  prosecution  of  his  appeal. 
(R.  124-126,  inc.)  This  in  the  face  of  the  admitted  fact 
that  the  real  labor,  so  far  as  the  legal  questions  in 
volved  were  concerned,  had  already  been  performed 
by  appellees  and  made   the  task   of  the  substituted 
counsel   a   comparatively   simple   one.   On   this  point 
and  on  re-cross  examination  the  appellant  testified  a? 
follows : 

"Q.   (By  Mr.  McKevitt)  :  How  much  did  you  paj 
that  firm  altogether  now?  Was  it  $3,000? 

A.  13,000. 

Q.  And  can  you  break  that  down,  attorney's  fea 
and  expense? 

A.  $2,500  fees  and  $500  expenses. 

Q.  And— 
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A.  They  told  me  that  they  didn't  think  the  ex- 
penses would  run  $500  and  I  would  be  getting 
a  refund  one  of  these  days. 

Q.  And  he  told  you  the  reason  he  didn't  want  to 
appear  in  your  behalf  in  this  case  is  because 
he  had  used  certain  files  that  Mr.  Etter  had 
in  his  office?  (R.  125) 

A.  No,  he  didn't  say  that. 

Q.  Well,  you  know  that  what  he  had  used  was 
the  material  that  Etter  had  collected  and 
Keeton  in  this  Court  so  far  as  the  legal  cases 
were  involved;  you  knew  that,  didn't  you? 

A.  Yes,  I  knew  that."  (R.  126) 

In  determining,  what  appellant  overlooks,  the  fee 
that  should  be  allowed  appellees.  District  Judge 
Driver  was  in  the  advantageous  position  of  having 
been  the  trial  Court  in  the  interpleader  actions;  thus 
he  was  not  a  stranger  to  the  nature,  kind  and  char- 
acter of  the  services  rendered  by  appellees. 

Appellees  feel  that  where  the  responsibility  is  cast 
upon  a  trial  Court  to  establish  the  reasona])lc  value 
of  an  attorney's  services  it  is  incumbent  upon  counsel 
for  the  respective  parties  to  assist  as  much  as  possible 
the  Court  in  reaching  a  proper  determination.  It 
was  for  this  reason  that  reputalile  and  experienced 
I  attorneys  were  called  as  experts  in  behalf  of  a])- 
pellees.  Since  the  reasonableness  of  the  fee  demanded 
by  them   was   the    sole   question    before   the   District 
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Court,  the  appellees  feel  it  was  the  plain  duty  oft 
appellant  to  produce  testimony  from  lawyers  of  equal  j 
standing  to  counter  the  contention  of  the  appellees 
and  their  witnesses.  Perhaps  in  the  reply  brief  some? 
reason  will  be  assigned  for  failure  on  the  part  of^ 
appellant  to  discharge  this  plain  duty. 

In  order  to  assist,  as  far  as  possible,  the  District! 
Court  in  arriving  at  the  proper  determination  of  the 
issue  involved,  the  following  proceedings  took  place:; 

"MR.  McKEVITT:  I  think  what  I  would  like- 
to  do  at  this  time  on  this  matter  of  fees,  It 
would  just  like  to  leave  with  your  Honor  this- 
Journal  of  the  American  Judicature  of  Octo- 
ber and  December,  1956,  New  York  contingent 
fee  schedule.  It  may  be  helpful  and — 

THE  COURT:  Have  you  seen  this  thing? 

MR.  MALOTT :  No. 

THE  COURT:  I  have  heard  about  it. 

MR.  McKEVITT:  I  will  leave  it  with  youi 
Honor."  (R.  129) 

The  issue  above  referred   to  contained  an  articlt; 
wdth   reference   to   the   adoption   of  the   schedule   oi 
contingent  fees  by  Judicial  Districts  in  the  State  oJ  j 
New  York,  which   fee  schedule  was  adopted  as  th(  1 
result  of  an  intensive  study  made  under  the  directioi!  \ 
of  the  Courts.  That  schedule  follows :  I 


!   I 
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50%  of  the  first  $1000 

40%  of  the  next  $2000 

35%  of  the  next  $22,000 

20%  of  the  next  $25,000 

15%  of  any  sum  over  $50,000. 

This  schedule  was  comprehensive  of  all  types  of 
personal  injury  cases,  simple  of  investigation,  simple 
in  facts,  cases  of  involved  facts  and  involved  con- 
clusions of  law,  etc.  While  the  action  out  of  which 
the  instant  proceedings  arose  was  not  a  personal 
injury  one,  it  is  felt  that  this  is  a  distinction  without 
a  difference.  The  New  York  Courts  must  have  had 
in  mind  in  adopting  this  schedule  the  physical  dis- 
abilities under  which  the  claimants  would  have  to 
labor.  On  the  basis  of  such  a  schedule  petitioners  in 
this  case  would  be  entitled  to  $16,420.00. 
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AUTHORITIES  | 

The  attention  of  this  Honorable  Court  has  already  ; 
been  directed  to  Rule  52  (a)  of  Federal  Rules  of  i 
Civil  Procedure. 

The  appellees  contend  that  the  findings  of  the  trial  i 
Court  are  supported  by  ample  evidence  and  are  not  i 
subject  to  review  in  this  Court.  See 

District  of  Columbia  v.  Pace,  320  US  698,  88' : 
L.  ed  408,  64  S.  Ct.  406; 

Adamson  v.  GilUland,  242  US  350,  353,  61  L.,| 
ed  356,357,  37  S.  Ct.  169;  '\ 

Morewood  v.  Enequist,  23  How  (US)  491,  16  ! 
L.  ed  516; 


Zeckendorf  v.  Johnson,  123  US  617,  31  L.  ed  i 

277,  8  S.  Ct.  261 ; 

Lawson  v.  United  States  Min.  Co.  207  US  1,  ' 
52  L.  ed  65,  28  S.  Ct.  15;  1| 

Cook  V.  Robinson,  194  F.  753;  (CAA  9th)  ;  | 

Cranor  v.  Gonzales,  226  F.  83,  at  94.  (CCA  9th).  i 

In  the  Cook  case,  supra,  an  action  tried  to  the  i 
District  Court  of  the  United  States  for  the  Fourthj  i 
Division  of  the  Territory  of  Alaska,  this  Court  on;] 
appeal  had  this  to  say:  H 

"The  third  contention  relates  to  the  findings  : 
of  the  court.  The  case  having  been  tried  without  i 
the  intervention  of  a  jury,  the  court's  finding?  i 
are  conclusive  of  the  questions  of  fact,  unless  it  ! 
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be  that  there  is  no  evidence  to  support  them. 
The  rule  is  that  the  findings  of  fact  of  the  court, 
whether  special  or  general,  will  not  be  disturbed 
if  there  is  any  evidence  (italics  supplied)  upon 
which  such  findings  could  be  made.  (Citing 
cases.)  It  is  not  contended  that  the  conclusions 
of  law  should  have  been  different  upon  the  facts 
found,  but  that  the  facts  foimd  are  not  supported 
by  the  evidence." 

In  the  Cranor  case,  supra,  a   habeas   corpus   pi'o- 
ceedings,  this  Court  remarked : 

*' Since  for  the  reasons  indicated  the  district 
court  here  properly  entertained  and  heard  the 
application  of  Gonzales  for  a  writ  of  habeas 
corpus.  Rule  52  (a),  Fed.  Rules  Civ.  Proc.  28 
U.S.C.A.  prohibits  us  from  disturbing  the  find- 
ings made  by  that  court  unless  they  are  clearly 
erroneous;  that  they  are  not  so  erroneous  must 
be  manifest  when  it  is  borne  in  mind  that  the 
trial  judge  heard  and  observed  the  witnesses  and 
noted  their  demeanor  and  manner  of  testifying, 
and  had  full  opportunity  to  judge  of  the  prob- 
ability of  their  respective  stories  and  to  arrive 
at  a  conclusion  as  to  the  credibility  of  those  who 
testified  before  him."  (At  page  94) 

Appellant  totally  failed  to  produce  any  testimony 
as  to  what  the  services  of  appellees  were  worth.  He 
i  has  failed  to  advise  this  ( -ourt  as  to  what  extent,  if 
any,  the  judgment  should  be  modified;  he  has  failed 
to  indciate  by  what  amount,  if  any,  the  fee  allow- 
ance was  either  excessive  or  unconscionable.  He  lias 
submitted  not  one  single  authority  in  support  of  his 
position.  He  has  compelled  the  appellees  to  file  liens 
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against  the  judgment  procured  in  his  favor.  He  has 
compelled  them  to  employ  counsel  to  represent  themi 
in  the  District  Court  and  on  this  appeal. 

We  sincerely  urge  that  this  appeal  is  totally  with- 
out merit  and  that  by  such  course  of  conduct  appel- 
lant has  brought  himself  within  the  purview  of  sub- 
division 2  of  Rule  26  of  the  Rules  of  this  Court 
reading  as  follows: 

"In  actions  at  law  where  an  appeal  shall  delay 
the  proceedings  on  the  judgment  of  the  inferior 
court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceed- 
ing 10  per  cent,  in  addition  to  interest,  shall  be 
awarded  upon  the  amount  of  judgment." 

It  is  respectfully  submitted  that  this  appeal  be 
dismissed,  that  the  judgment  of  the  lower  Court  be 
affirmed,  and  that  the  provisions  of  Rule  26  be  in- 
voked against  appellant. 


Respectfully  submitted, 

F.  J.  McKevitt, 

Attorney  for  Appellees 

711  Old  National  Bank  Bldg., 
Spokane  1,  Washington. 
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[In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana,  Billings  Division 

No.  1794 

STATE    OF    MONTANA,    Ex    Rel.,    KEITH    C. 
MORTON, 

Relator, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  Corporation, 

Respondent. 

PETITION  FOR  REMOVAL 

( \)ines  now  tlie  respondent,  and,  for  its  petition 
to  remove  the  above-entitled  action  or  proceeding 
from  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Montana,  in  and  for  the  County 
of  Lewis  &  Clark,  to  the  above-entitled  court,  al- 
leges : 

I. 

That  on  or  about  November  19,  1955,  relator  com- 
menced the  above-entitled  action  or  proceeding  by 
filing  the  initial  pleadings  in  the  District  Court  of 
the  First  Judicial  District  of  the  State  of  Montana, 
in  and  for  the  County  of  Lewis  &  Clark;  that  on 
November  19,  1955,  I'elator  caused  to  be  sei-^^ed  in 
Lewis  &  Clark  County,  Montana,  upon  H.  R.  Cum- 
ming,  an  agent  of  respondent,  copy  of  an  affidavit 
and  application  for  writ  of  mandamus,  copy  of 
which  is  attached  hereto  marked  Exhibit  ''A,"  copy 
of  an  order  granting  alternative  writ  of  mandamus. 
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CO])}'  of  which  is  attached  hereto  marked  Exhibit  i 
"B,"  and  copy  of  an  alternative  writ  of  mandamus,  ,,■ 
copy  of  which  is  attached  hereto  marked  Exhibit  ;i 
"C";  tliat  l\v  said  action  or  proceeding,  the  relator  yj 
seeks  a  writ  of  mandate  compelling  the  respondent  hi 
to  convey  in  fee  to  an  individual,  Keith  C.  Morton,  ji 
by  a  good  and  sufficient  conveyance,  all  of  the  title  jij 
of  respondent  to  that  certain  land  located  in  Mc-  Ij 
Cone  County,  Montana,  and  described  as  follows:       ■ 

The  Northwest  Quarter  of  Section  Thirty-  fi 
five.  Township  Twenty-two  North,  Range  i 
Forty-eight    East,    M.P.M.,    McCone    County,  | 

Montana ;  fi 

•i 

that  said  application  requests  that  res])ondent  ac-  \\ 
cept  in  return  in  consideration  the  sum  of  $2.50  \\ 
i)er  acre  for  said  real  estate;  that  the  individual,  ij 
Keith  C.  Morton,  is  the  sole  beneficiary  of  the  relief  '  I 
prayed  for,  and  the  sole  party  to  whom  it  is  claimed  1 1 
in  the  pleadings  respondent  is  required  to  execute  ^j. 
the  conveyance;  that  the  State  of  Montana  has  no  \*, 
beneficial  interest  in  the  litigation,  and  does  not ;:  i 
seek  and  cannot  be  granted  in  the  proceeding  any  ; , 
relief.  •: 

II.  ! 

That  the  relator,  Keitb  C.  Morton,  as  an  indi-  \\ 
vidual,  claims  to  be  entitled  to  the  relief  prayed  for  1 1 
under  a  proper  interpretation  of  the  terms  and  pro-  \\ 
visions  of  the  Act  of  Congress  of  the  United  States  '  \ 
of  1864,  13  Statutes  at  Large,  page  365,  and  under  :  < 
the  terms  and  provisions  of  that  certain  Joint  Reso-  i ; 
hition  of  the  Congress  of  the  United  States  of  May    I 


Northern  Pacific  Railivai/  Co.  5 

31,  1870,  16  Statutes  at  Large,  page  378,  and  under 

,  \  the  terms  and  provisions  of  the  land  laws  and  home- 

'  stead  laws  of  the   United   States   of  America,   43 

■  rr.S.C.A.,  Chapter  7 ;  that  in  consequence  the  matter 

in  controversy  arises  under  the  laws  of  the  United 

i 

\  States. 

III. 
That  at  all  times  herein  mentioned,  Keith  C.  Mor- 

i  I  ton  has  been,  and  now  is,  a  citizen  and  resident  of 

I  the  State  of  Montana ;  that  at  all  times  herein  men- 
tioiied  the  respondent  has  been,  and  now  is,  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Wisconsin ;  that  the  ac- 

'  tioii  or  proceeding  presents  a  controversy  between 
citizens  of  different  states. 

IV. 

That  at  the  time  of  the  commencement  of  the  ac- 

j  tion  or  proceeding,  and  at  all  times  since,  the  sum 

I  or  value  of  the  real  property  involved,  and  of  the 

matter  in  controversy,  exceeds  the  sum  or  value  of 

$3,000.00,  exclusive  of  interest  and  costs. 

V. 

That  petitioner  submits  herewith  a  bond  with 
good  and  sufficient  surety  in  the  sum  of  $500.00  con- 
ditioned as  required  by  Section  1446  (d),  Title  28, 

U.S.C.A. 

Wherefore,  under  the  provisions  of  Sections  1331 , 
1332   and   1441,   Title  28,   U.S.C.A.,   petitioner  re- 
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quests  the  above-entitled  court  to  accept  jurisdiction 
over  this  controversy. 

COLEMAN,  JAMESON  & 
LAMEY, 

By  /s/  COLE  CROWLEY, 

Attorneys  for  Respondent. 
Duly  verified. 

M.  L.  COUNTRYMAN,  JR., 
ROBERT  P.  DAVIDSON, 

Of  Counsel  for  Respondent. 


EXHIBIT  A 

In  the  District  Court  of  the  First  Judicial  District  IJ 
of  the  State  of  Montana,  in  and  for  the  County  \] 
of  Lewis  and  Clark  tj 

STATE    OF    MONTANA,    Ex    Rel.,    KEITH    C. 

MORTON, 

Relator, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Respondent. 

AFFIDAVIT  AND  APPLICATION 
FOR  WRIT  OF  MANDAMUS 

State  of  Montana, 

County  of  Lewis  and  Clark — ss. 

Ralph  J.  Anderson,  being  first  duly  sworn  upon 
oath,  deposes  and  says: 
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I. 

That  he  is  the  attorney  for  the  relator  above 
named;  that  he  makes  this  affidavit  and  application 
as  such  attorney  for  and  on  behalf  of  said  relator 
for  the  reason  that  said  relator  does  not  reside  in 
and  is  not  now  in  the  County  of  Lewis  and  Clark 
wherein  affiant  resides  and  has  his  office  and  for  the 
reason  that  he  is  more  familiar  with  the  facts  herein 
stated  than  is  the  relator  above  named. 

II. 

That  the  respondent  Northern  Pacific  Railway 
Company  is  a  corporation  created,  organized  and 
existing  under  and  by  virtue  of  the  Laws  of  the 

State  of  Wisconsin. 

III. 

That  the  said  Northern  Pacific  Railway  Com]^any 
is  now  and  for  some  time  prior  hereto  was  the 
owner  of  and  entitled  to  the  possession  of  certain 
lands  and  premises  located  in  McCone  County,  Mon- 
tana, and  more  particularly  described  as  follows, 
to  wit: 

The  Northwest  Quarter  of  Section  Thirty- 
five,  Township  Twenty-two  North,  Range 
Forty-eight  East,  M.P.M.  McCone  County, 
Montana. 

IV. 
That  the  said  lands  hereinabove  described  were 
granted  to  the  predecessor  of  the  respondent  North- 
ern Pacific  Railway  Company,  the  Northern  Pacific 
Railroad  Company,  which  was  a  corporation  created 
by  and  pursuant  to  an  Act  of  the  Congress  of  the 
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United  States  of  1864,  13  Statutes  at  Large,  p.  365 ; 
that  the  said  lands  hereinabove  described  were 
granted  to  the  said  Northern  Pacific  Railroad  Com- 
pany b}^  a  certain  Joint  Resolution  of  the  Congress 
of  the  United  States  of  America  of  May  31,  1870, 
16  U.  S.  Statutes  at  Large,  p.  378;  that  the  said 
Joint  Resolution  of  the  Congress  of  the  United 
States  of  America  provided  in  part  as  follows : 

"Provided,  that  all  lands  hereby  granted  to 
said  company  which  shall  not  be  sold  or  dis- 
posed of  or  remain  subject  to  the  mortgage  by 
this  act  authorized,  at  the  expiration  of  five 
years  after  the  completion  of  the  entire  road, 
shall  be  subject  to  settlement  and  pre-em])tion 
like  other  lands,  at  a  price  to  be  paid  to  said 
company  not  exceeding  two  dollars  and  fifty 
cents  per  acre 


*  *  *)> 


V. 

That  the  respondent  herein,  the  Northern  Pacific 
Railway  Company,  acquired  said  lands  subject  to 
all  of  the  duties,  obligations  and  limitations  con-  \\ 
tained  in  the  said  Joint  Resolution  of  the  Congress  H 
of  the  United  States  of  America  of  May  31,  1870,  ( 
and  subject  particularly  to  the  provisions  of  the  .'' 
proviso  contained  in  said  Joint  Resolution  herein-  ' ! 
above  set  forth :  that  the  said  lands  hereinabove  de-  :  i 
scribed  have  never  been  sold  or  disposed  of  by  the  !i 
said  respondent  or  by  its  predecessor,  the  said  |i 
Northern  Pacific  Railroad  Company,  and  are  not  ,( 
now  subject  to  the  mortgage  authorized  by  the  said  i  \ 
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Joint  Resolution   of  the   Congress   of  the   United 
States  of  America  of  May  31,  1870. 

VI. 

That  the  road  mentioned  and  referred  to  in  said 
pro\4so  of  said  Joint  Resohition  is  the  line  of  rail- 
road originally  commenced  by  the  said  predecessor 
of  the  respondent  and  now  owned  and  oioerated  by 
the  respondent;  that  said  line  of  railroad  was  fully 
completed  many  years  ago;  that  the  period  of  five 
years  after  the  completion  of  said  railroad  has  long 
since  expired. 

VII. 

That  the  relator  herein  is  over  the  age  of  twenty- 
one  years,  is  a  citizen  of  the  United  States  of  Amer- 
ica and  is  a  citizen  and  resident  of  the  State  of 
Montana ;  that  the  relator  herein  is  possessed  of  all 
the  qualifications  required  of  settlers  by  the  land 
laws  and  homestead  laws  of  the  United  States  of 
America,  43  U.S.C.A.,  Chapter  7,  and  is  a  veteran 
of  two  years,  four  months  active  service  with  the 
U.  S.  Air  Force  of  the  United  States  of  America 
during  World  War  II,  and  as  such  is  entitled  to  all 
of  the  rights,  privileges  and  benefits  afforded  to 
such  veterans  by  the  land  laws  and  homestead  laws 
of  the  United  States  of  America. 

VIII. 

That  heretofore  and  on  the  7th  day  of  November 
1955,  affiant,  acting  for  and  on  behalf  of  and  at  the 
direction  of  the  relator  herein,  presented  to  the 
Northern  Pacific  Railway  Company  at  said  Com- 
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]>ai]y's  G(>ii(>i*al  Office  in  the  City  of  St.  Paul,  Min- 
nesota, an  application  in  writing  signed,  verified 
and  acknowledged  in  due  form  by  the  relator  herein 
to  purchase  for  purposes  of  settlement  the  lands 
and  premises  hereinabove  described  under  and  pur- 
suant to  the  terms  and  provisions  of  the  said  Joint 
Resolution  of  the  Congress  of  the  United  States  of 
America  of  May  31,  1870,  16  U.  S.  Statutes  at 
Large,  p.  378,  a  true  and  correct  copy  of  which  said 
application,  marked  Exhibit  "A,"  is  attached 
hereto  and  by  this  reference  made  a  part  hereof. 

IX. 

That  affiant  acting  for  and  on  behalf  of  nnd  at 
the  direction  of  the  relator  herein  tendered  with 
said  apx)lication  the  sum  of  $400.00  in  lawful  money 
of  the  United  States,  being  $2.50  per  acre  for  the 
hereinabove-described  lands  as  provided  by  said 
Joint  Resolution  of  the  Congress  of  the  United 
States  of  America  of  May  31,  1870,  hereinabove 
quoted. 

X. 

That  the  relator  herein  is  now  ready,  willing  and 
able  and  will,  upon  conveyance  by  the  respondent 
herein  as  required  by  said  provision  of  said  Joint 
Resolution  of  the  Congress  of  the  United  States  to 
the  relator  herein  of  the  lands  and  premises  herein- 
before described,  pay  to  the  said  respondent  North- 
ern Pacific  Railway  Company  the  said  sum  of  $2.50 
]^er  acre  for  said  lands  and  promises. 
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XL 

That  it  would  be  idle  and  useless  for  the  relator 
herein  to  tender  said  sum  of  $2.50  per  acre  for  said 
lands  and  premises  hereinabove  described  into  coui-t 
foi-  the  reason  that  such  tender  would  not  be  ac- 
cepted by  the  respondent  Northern  Pacific  Railway 
Company  and  would  be  an  idle  and  useless  act  on 
the  ])art  of  the  relator  herein. 

XII. 

That  under  the  terms  and  proAdsions  of  the  said 
Joint  Resolution  it  was  and  is  the  duty  of  the  said 
Northern  Pacific  Railway  Company,  respondent 
herein,  to  recognize  said  application  and  to  comply 
with  the  demand  therein  made  and  convey  all  of  tlx' 
title  to  the  hereinbefore-described  lands  and  prem- 
ises granted  by  the  United  States  to  said  respondent 
or  its  predecessor  by  good  and  sufficient  conveyance 
executed  by  its  duly  authorized  officers  or  agents  to 
the  relator  herein. 

XIII. 

That  notwithstanding  said  duty  the  said  Northern 
Pacific  Railway  Company,  respondent  herein,  re- 
fused and  still  refuses  to  comply  with  said  provision 
of  the  Joint  Resolution  of  the  Congress  of  the 
United  States  of  America  of  May  31,  1870,  and  re- 
fused and  still  refuses  to  grant  the  said  application 
of  the  relator  herein  and  convey  all  the  title  to  the 
hereinabove-described  lands  and  premises  granted 
by  the  United  States  to  said  respondent  or  its  pred- 
ecessor b>'   a   good  and  sufficient   conveyance   exe- 
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ciited  by  its  duly  authorized  officers  or  agents  to  the    ; 
relator  herein.  j 

XIV.  j 

That  by  reason  of  the  failure  and  refusal  of  the  i 
respondent  herein  as  aforesaid  relator  has  been  ! 
forced  to  bring  this  proceeding  to  obtain  a  Writ  of 
Mandamus ;  that  the  relator  for  the  purpose  of  this  |j 
proceeding  has  been  forced  to  engage  the  sei-vices  ;;^ 
of  an  attorney-at-law ;  that  relator  herein  has  en-  ;i 
gaged  the  services  of  affiant  to  bring  this  proceed-  ■! 
ing;  that  affiant  is  an  attorn ey-at-1  a vv  duly  licensed  ,| 
and  qualified  to  practice  law  in  the  State  of  Mon-  ji 
tana ;  that  the  sum  of  $500.00  is  a  reasonable  at- 1 
torney  fee  for  the  bringing  and  prosecution  of  this  I 
proceeding.  i 

XV.  'I 

That  relator  herein  has  no  s]>eedy  or  adequate  or  ;1 
any  remedy  at  law.  jj 

Wherefore,  relator  prays  that  an  alternative  writ  |l 
of  mandamus  may  issue  out  of  the  above-entitled  ijr 
court  directed  to  the  respondent  herein  returnable  [ 
at  a  day  certain  to  be  fixed  by  the  Court  herein  and  j> 
commanding  that  the  said  respondent  recognize  andfi 
grant  the  application  of  the  relator  herein,  a  true  i 
and  correct  copy  of  which  said  application,  marked '; ' 
Exhibit  "A"  is  attached  hereto,  and  convey  to  the  h 
relator  herein  by  good  and  sufficient  conveyance  < ; 
executed  by  its  duly  authorized  officers  or  agents  I 
all  of  the  title  to  the  hereinbefore-described  lands  .  j 
and  premises  acquired  by  said  respondent  herein  orli 
by  its  predecessors  by  virtue  of  the  said  Joint  Reso 


i 


I 
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Iflution  of  the  Congress  of  the  United  States  of 
America  of  May  31,  1870,  upon  payment  to  the  said 
company  by  the  relator  herein  of  the  said  sum  of 
$2.50  per  acre  for  said  lands  and  premises  all  as 
provided  in  and  required  by  said  Joint  Resolution 
of  the  Congress  of  the  United  States  of  America 
of  May  31,  1870,  or  show  cause  before  this  Court 
why  said  respondent  has  not  done  so. 

That  relator  i*ecover  of  the  respondent  herein  his 
costs  herein  incurred  and  expended  and  damages,  in- 
cluding attorney  fees  in  the  sum  of  $500.00,  and  for 
such  other  and  further  relief  as  to  the  Court  may 
seem  meet  and  equitable  in  the  premises. 

RALPH  J.  ANDERSON, 
Affiant  and  Attorney  for 
Relator. 

Subscribed  and  sworn  to  before  me  tliis  17th  day 
of  Nov.,  1955. 

[Seal]  STANLEY  P.  SORENSON, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Helena,  Montana. 

My  commission  expires  Sept.  30,  1956. 

RALPH  J.  ANDERSON, 

Attorney  for  Relator. 

Duly  verified. 
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EXHIBIT  "A" 

Application  to  Purchase  Granted  Lands 

To  the  Northern  Pacific  Railway  Company  of  St. 
Paul,  Minnesota,  and  to  its  Officers,  Directors 
and  Agents,  and  each  of  them  and  all  of  them: 

The  undersigned,  Keith  C.  Morton,  of  Conrad, 
Pondera,  County,  Montana,  hereby  applies  to  pur- 
chase for  purposes  of  settlement  those  certain  lands 
and  premises  located  in  McCone  County,  Montana, 
and  more  particularly  described  as  follows,  to  wit: 

The  Northwest  Quarter  of  Section  Thirty- 
five,  Township  Twenty-two  North,  Range  Forty- 
eight  East,  M.P.M.,  McCone  County,  Montana ; 

which  lands  were  granted  to  your  ]:)redecessoy.  The 
Northern  Pacific  Railroad  Company,  by  that  cer- 
tain Joint  Resolution  of  the  Congress  of  the  United  i 
States  of  America  of  May  31,  1870,  16  U.  S.  Stat,  at 
Large,  p.  378,  which  Joint  Resolution  provides  as 
follows: 

"Provided,  that  all  lands  hereby  granted  to 
said  company  which  shall  not  be  sold  or  dis- 
posed of  or  remain  subject  to  the  mortgage  by 
this  act  authorized,  at  the  expiration  of  five 
years  after  the  completion  of  the  entire  road, 
shall  be  subject  to  settlement  and  pre-emption 
like  other  lands,  at  a  price  to  be  paid  to  said 
company  not  exceeding  two  dollars  and  fifty 
cents  per  acre  *  *  *" 
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You  are  informed  that  this  application  is  made 
and  presented  to  you  under,  by  virtue  of  and  pur- 
suant to  the  above-quoted  provision  of  the  said 
Joint  Resolution  of  Congress  of  May  31,  1870,  by 
which  you  acquired  the  hereinabove-described  lands 
and  premises. 

You  are  further  informed  that  the  undersigned, 
Keith  C.  Morton,  is  over  the  age  of  21  years ;  is  a 
citizen  of  the  United  States  of  America,  and  is 
possessed  of  all  the  qualifications  required  of  set- 
tlers by  the  Land  Laws  and  Homestead  Laws  of  the 
United  States  of  America,  43  U.S.C.A.,  (h.  7,  and 
is  a  veteran  of  two  years,  four  months  active  serv- 
ice with  the  U.  S.  Air  Force  of  the  United  States 
of  America  during  World  War  II,  and  as  such  is 
entitled  to  all  of  the  rights,  privileges  and  benefits 
afforded  to  such  veterans  by  the  Land  Laws  and 
Homestead  Law^s  of  the  United  States  of  America. 

The  undersigned,  Keith  C.  Morton,  tenders  here- 
with, by  draft  upon  the  First  National  Bank  of  St. 
Paul,  Minnesota,  made  payable  to  the  Northern  Pa- 
cific Company,  the  sum  of  Four  Hundred  Dollars 
($400.00),  being  two  dollars  and  fifty  cents  per  acre 
for  the  hereinabove-described  lands  as  ]U'ovided  by 
the  hereinabove-quoted  provision  of  the  Joint  Reso- 
lution of  Congress  of  May  31,  1870,  and  the  under- 
signed, Keith  C.  Morton,  demands  that  you  execute, 
by  your  proper  officers  and  agents,  and  deliver  a 
good  and  sufficient  deed  to  the  undersigned,  Keith 
C.  Morton,  conveying  the  hereinabove  lands  and 
premises   and   your   entire   interest   therein   m    fee 
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siinple  absolute  without  restriction,  or  reservation 
whatsoever  to  yourselves. 

Dated  this  3rd  day  of  Nov.,  1955. 

KEITH  C.  MORTON, 

Applicant. 
Duly  verified. 


.'A: 


EXHIBIT  B 

In  the  District  Court  of  the  First  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Lewis  and  Clark 

STATE  OF  MONTANA,  Ex  ReL,  KEITH  C. 
MORTON, 

Relator, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Respondent. 

ORDER  GRANTING  ALTERNATIVE 
WRIT  OF  MANDAMUS 

On  reading  and  filing  the  Affidavit  and  duly  veri-  ■  i 
tied  Application  of  Keith  C.  Morton  and  good  cause  ' 
appearing. 

It  Is  Hereby  Ordered  that  an  Alternative  Writ  i 
of  Mandamus  issue  out  of  and  under  the  seal  of  this  ;  i 


i 
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Court  dii'eetecl  to  the  Northern  Pacific  Railway 
Company,  a  corporation,  respondent,  commanding 
it  that  it  convey  to  the  relator  herein,  by  good  and 
sufficient  conveyance  executed  by  its  duly  authorized 
officers  or  agents  all  of  the  title  granted  by  that 
certain  Joint  Resolution  of  the  Congress  of  the 
United  States  of  May  31,  1870,  which  said  Joint 
Resolution  is  more  fully  referred  to  in  said  appli- 
cation on  file  herein,  to  the  following-described 
lands : 

The  Northwest  Quarter  of  Section  Thii-ty-fivo, 
Township  Twent3^-two  North,  Range  Forty- 
eight  East,  M.P.M.  McCone  County,  Montana; 

U])0]]  the  ])a>'DKnit  to  said  company  by  the  relator 
herein  of  the  sum  of  $2.50  an  acre  for  the  said  de- 
scribed land,  or  that  in  default  thereof  it  show  cause 
before  this  Court  in  the  courtroom  at  the  Court- 
house in  the  City  of  Helena,  County  of  Lewis  and 

Clark,  State  of  Montana,  on  the  ....  day  of , 

1955,  at  ....  o'clock  .  .  m.  of  said  day  why  it  has 
not  done  so. 

It  Is  Further  Ordered  that  a  copy  of  said  Affi- 
davit and  Application  be  served  on  said  Northern 
Pacific  Railw^ay  Company  together  with  a  copy  of 
this  Order  and  with  said  Writ. 

Dated  this   ....  day  of  November,  1955. 
District  Juds:e. 
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EXHIBIT  C 

In  the  District  Court  of  the  First  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Lewis  and  Clark 

STATE  OF  MONTANA,  Ex  Rel.,  KEITH  C. 
MORTON, 

Relator, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  ; 
a  Corporation,  :| 

Respondent.  ^ 

ALTERNATIVE  WRIT  OF  MANDAMUS  ' 

The  State  of  Montana  to  the  Northern  Pacific  Rail-   |j 
way  Company,  a  Corporation,  Greeting:  I 

Whereas,  it  manifestly  appears  by  the  Affidavit  \t 

and   Application   of   Keith   C.   Morton,   the   party  U 

beneficially  interested  herein,  that  you  have  refused  ii| 

to  recognize  and  to  gi-ant  the  Application  of  said  jli 

Keith   C.   Morton   to   purchase   certain   lands   and  !] 

premises  located  in  McCone  County,  Montana,  and  \\ 

more  particularly  described  as  follows :  ; 

The  Northwest  Quarter  of  Section  Thii-ty-five,  ji 
Township  Twenty-two  North,  Range  Forty-  \' 
eight  East,  M.P.M.  McCone  County,  Montana,    i 

which  lands  were  acquired  by  you  subject  to  the 
terms  and  provisions  of  that  certain  Joint  Resolu-    i 
tion  of  Congress  of  May  31,  1870,  and  which  appli-    ' 
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cation  was  presented  to  yon  jnirsuant  to  \\\v  teiins 
and  provisions  of  said  Joint  Resolution  of  Congress 
of  May  31,  1870,  16  Statutes  at  Large,  p.  378,  and 
that  there  is  not  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  law,  and 

Whereas,  by  an  order  of  this  Court  duly  given 
and  made  in  the  above-entitled  action  on  the  18th 
day  of  November,  1955,  it  was  ordered  that  a  Writ 
of  Mandamus  should  issue  to  you,  therefore, 

We  Do  Command  You  that  immediately  after  the 
receipt  of  this  Writ  you  do  recognize,  accept  and 
grant  the  said  Application  of  Keith  C.  Morton  to 
purchase  those  certain  lands  located  in  McCone 
County,  Montana,  more  particularly  described  as 
follows: 

The  Northwest  Quarter  of  Section  Thii-ty-five, 
Township  Twenty- two  North,  Range  Forty- 
eight  East,  M.P.M.  McCone  County,  Montana, 

pursuant  to  the  terms  and  provisions  of  said  Joint 
Resolution  of  Congi'ess  of  May  31,  1870,  by  which 
said  lands  were  granted  and  upoji  the  payment  to 
you  by  the  said  Keith  C.  Morton  of  the  sum  of  $2.50 
per  acre  for  the  said  lands  you  execute  by  your 
proper  officers  or  agents  and  deliver  to  the  said 
Keith  C.  Morton  a  good  and  sufficient  conveyance 
executed  by  your  duly  authorized  officers  or  agents 
conveying  to  the  said  Keith  C.  Morton  all  of  the 
title  to  said  lands  hereinabove  described  granted  bv 
'said  Joint  Resolution  of  Congress  of  May  31,  1870, 
all  ])iirsuant  to  that  certain  provision  of  said  Joint 
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Resolution  of  Congress  which  is  more  particularly 
set  forth  in  relator's  Affidavit  and  Application  on 
file  herein,  a  copy  of  which  is  served  upon  you  to- 
gether with  this  Writ,  or  that  you  show  cause  be- 
fore this  Coui-t  at  the  courtroom  thereof  in  the  City 
of  Helena,  Coimty  of  Lewis  and  Clark,  State  of 
Montana,  on  the  12th  day  of  December,  1955,  at  the 
hour  of  10:00  o'clock  a.m.  of  said  day  why  you 
have  not  done  so. 

Witness  the  Honorable  George  W.  Padbury,  Jr., 
Judore  of  the  above-entitled  Court. 

Attested  by  my  hand  and  the  seal  of  said  Comt 
this  18th  day  of  November,  1955. 

[Seal]  DAVID  R.  KEMP, 

Clerk; 

JUNE  J.  PRUTTIS, 
Deputy  Clerk. 

[Endorsed]  :    Filed  December  8,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO   QUASH 

Comes  now  the  respondent,  and  moves  for  an 
order  quashing  the  "Affidavit  and  Application  for 
Writ  of  Mandamus,"  the  ''Order  Granting  Alterna- 
tive Writ  of  Mandamus,"  and  the  "Alternative 
A¥rit  of  Mandamus,"  on  the  following  grounds 
and  for  the  following  reasons: 
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I. 

That  the  Congressional  Acts  and  resolutions  al- 
leged in  the  application  papers  and  the  Congres- 
sional legislative  history  of  said  acts  do  not  spe- 
cially enjoin  upon  the  respondent  any  duty  resulting 
from  any  office,  trust  or  station  to  perform  the  act 
sought  to  be  commanded,  and  it  appears  upon  the 
face  of  said  papers  that  there  is  a  speedy  and  ade- 
quate remedy  in  the  ordinary  course  of  law  and 
equity  for  the  enforcement  of  any  rights  which 
relator  may  have  or  claim  under  said  acts  and  reso- 
lutions. 

Tliis  motion  is  made  and  based  upon  the  laws  of 
the  United  States  of  America,  upon  the  Congres- 
sional legislative  history  of  the  land  grants  to  the 
Northern  Pacific  Railroad  Company,  predecessor 
in  interest  of  respondent,  upon  the  decisions  of  the 
Supreme  Court  of  the  United  States  and  Depart- 
ment of  the  Interior  of  the  United  States,  and  upon 
all  the  pleadings,  records,  and  files  herein. 

COLEMAN,  JAMESON  & 
LAMEY, 

By  /s/  CALE  CROWLEY, 

Attorneys  for  Respondent. 

;,   [Endorsed] :     Filed  December  9,  1955. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

Whereas,  there  are  now  pending  before  the  Court 
Docket  Numbers  1794,  1795,  1796  and  1797,  involv- 
ing exactly  the  same  basic  legal  issues;  and 

Whereas,  the  respondent  has  filed  separate  mo- 
tions to  quash  in  each  of  said  four  docket  numbers; 
and 


i 


Whereas,    the   same   attorneys   are   representing 
each  of  the  four  relators,  and  the  same  attorneys  are  t 
representing  the  respondent  in   each   of  the  four 

cases; 

Now,  Therefore,  it  is  hereby  stipulated  and  agreed  ij 

between  the  parties  hereto,  acting  through  their  re-  p 

spective  counsel  of  record,  that  the  parties  waive  I] 

oral  argument  on  the  motions  to  quash  in  each  of  the   ( 

four  cases,  subject  to  the  wishes  of  the  Court  in  that  i;  i 

regard,  and  further  agree  that  the  separate  motions  •;  i 

to  quash  may  be  all  submitted  for  decision  to  the   i 

Court  on  written  briefs,  and  that  the  respondent  \  i 

shall  file  one  original  brief  in  support  of  the  four  i  i 

separate  motions  to  quash  on  or  before  November  1, ;  ; 

1956,  and  that  the  four  relators  may  answer  in  one   i 

separate  brief  on  or  before  December  1,  1956,  and :  i 

i  ] 
that  the  respondent  may  then  reply  in  one  brief  on   J 

or  before  December  18,  1956,  all  subject  to  the  ap-  i 

j^roval  of  the  Court.  1 1 
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I  Dated  this  14th  day  of  September,  1956. 

COLEMAN,  JAMESON  & 

II  ■  LAMEY, 

By  /s/  GALE  CROWLEY, 

Attorneys  for  Respondent. 

ijl  /s/  RALPH  J.  ANDERSON, 

Attorney  for  Relator. 

[Endorsed]:     Filed  September  14,  1956. 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana,  Billings  Division 

Civil  No.  1794 
STATE  EX  REL.  MORTON, 

Civil  No.  1795 
STATE  EX  REL.  KUNTZ, 

Civil  No.  1796 
STATE  EX  REL.  PICOTTE, 

Civil  No.  1797 
STATE  EX  REL.  MAHAN, 

Applicants, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Respondent. 

MEMORANDUM  AND  ORDER 

It  is  agreed  that  the  above-entitled  causes  are  all 
alike  and  counsel  have  elected  to  file  briefs  herein 
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that  apply  to  each  and  all  of  them  alike.    The  said  !| 

actions  were  commenced  in  the  First  Judicial  Dis-  ii 

trict  of  the  State  of  Montana,  in  and  for  the  County  I 

of  Lewis  and  Clark,  and  in  each  an  alternative  writ  '\ 

of  mandate  was  secured  requiring  the  respondent  !l 

to  conve}^  to  the  applicant  in  each  action  the  quarter  i 

section  of  land  involved  therein  upon  payment  by  ji 

each  applicant  to  the  respondent  the  sum  of  $2.50  i 

per  acre,  or  to  show  cause  on  a  date  certain  why  the  |i 

said  writ  had  not  been  complied  with.  , 

Thereafter  all  of  said  actions  were  removed  to  the  ;|i 
above-entitled  court  by  the  respondent,  and  motions  ^jj 
tiled  herein  to  quash  each  and  all  of  said  actions,  and  i  i 
also  seeking  an  order  quashing  the  affidavit  and  ap-  \\ 
plication  for  writ  of  mandamus,  the  order  granting  ;i;i 
alternative  writ  of  mandamus  and  the  alternative  'li' 
writ  of  mandamus  in  each  action.  ['i 

.     .     .  .    I- 

The  motions  are  identical  in  all  of  said  actions  'A 
and  the  grounds  alleged  are  (1)  that  the  Congres- W 
sional  Acts  and  Resolutions  involved  do  not  spe-  fJ 
cially  enjoin  upon  the  respondent  any  duty  result-  iii 
ing  from  any  office,  trust  or  station  to  perform  the  jfl 
acts  sought  to  be  commanded,  and  (2)  that  it  ap-  \  i 
pears  upon  the  face  of  said  papers  that  there  is  a?  : 
speedy  remedy  in  the  ordinary  course  of  law  and  i 
equity  for  the  enforcement  of  the  rights  which  re- 1 
lator  may  have  or  claim  under  the  Acts  and  Resolu- 1  i 
tions.  j-i 

Applicants  assert  that  apparently  the  second  i 
ground  appearing  in  the  motions  is  not  relied  upon  |  i 

i  I 
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by  counsel  for  respondent  as  no  argument  appears 
in  the  briefs  in  support  thereof,  and  for  that  reason 
counsel  for  applicants  have  given  no  consideration 
to  the  second  ground  set  forth  in  respondent's 
motions. 

Applicants  assume  that  the  issue  here,  from  the 
standpoint  of  respondent,  is  as  stated  on  page  3  of 
respondent's  brief,  and  is  whether  or  not  what  is 
designated  as  the  settlement  and  pre-emption  pro- 
viso of  the  Joint  Resolution  of  Congress  of  May  31, 
1870  (Res.  67,  16  Stat.  278),  applies  to  \he  lands 
here  involved  which  are  lands  acquired  b}^  the  re- 
spondent in  what  is  Ivuown  as  the  second  indemnity 
strj])  lU'ovided  t'oi-  by  tlie  Joint  Resolution  above 
Ireferrcd  to,  wh.ci-ciii  the  jtroviso  reads  as  follows: 

"Provided,  that  all  lands  hereby  granted  to 
said  company  which  shall  not  be  sold  or  dis- 
posed of  or  remain  subject  to  the  mortgage  by 
this  act  authorized,  at  the  expiration  of  five 
years  after  the  comi)letion  of  the  entire  road, 
shall  be  subject  to  settlement  and  pre-emption 
like  other  lands,  at  a  price  to  be  paid  to  said 
company  not  exceeding  two  dollars  and  fifty 
cents  per  acre ; ' ' 

In  respect  to  the  meaning  of  this  proviso  the 
position  of  the  respondent  is  to  the  effect  that  the 
lands  here  in  question  in  these  four  actions  are  not 
to  be  considered  as  lands  "hereby  granted." 

It  seems  to  be  understood  and  authoritatively  de- 
termined that  lands  described  as  granted  lands  are 
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those  within  the  place  limits,  as  distinguished  from 
those  lands  which  are  within  the  indemnity  limits, 
as  was  held  in  Priest  vs.  N.  P.  R.  Co.,  May  23,  1884, 
2  L.Dec.  506 :  ! 

''Lands    within    indemnity    limits    are    not 
granted  lands.   The  company  as  to  those  lands 
does  not  claim  to  acquire  title  until  actual  se-  | 
lection." 

It  was  stated  b}^  Secretary  Lamar  in  Northern! 
Pacific  V.  McRae,  6  L.Dec.  400: 

"Now,  the  grant  provided  for  in  its  act  ofi 
incorporation  is  every  alternate  section  of  pub- 
lic land  not  mineral  (except  coal  and  iron)  des- 
ignated  by    odd   numbers   to    the    amount    ofj 
twenty  alternate  sections  per  mile  on  each  side 
of  said  railroad  line,  through  the  Territories  of  i| 

I 

the  United  States,  and  ten  sections  per  mile  on  | 
each  side  of  said  railroad  whenever  it  passes 
through  any  State. 

"I  am  clearly  of  the  opinion  that  by  the 
joint  resolution  of  Ma}^  31,  1870,  Congress  in- 
tended that  the  grant  of  twenty  sections  ])er 
mile  on  each  side  of  the  road  to  aid  in  the  con- ,  i 
struction  of  said  road  should  be  extended  to  the':  1 
whole  line  of  the  road  including  that  part  of  j 
the  main  line  via  the  valley  of  the  Columbia!  j 
river  through  Portland  to  Puget  Sound.  This  i 
conclusion  based  alone  upon  the  language  of;  i 
the  joint  resolution  would  be  confirmed,  if  con-'  j 
firmation  was  necessarj^,  by  the  debates  in  Con- 
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gress  upon  said  resolution  while  it  was  pending 
and  make  clear  the  manifest  purpose  of  said 
resolution." 

The  debates  quoted  by  the  Secretary  seem  to  con- 
firm fully  his  opinion  above  noted. 

In  Hewitt  v.  Schultz,  180  IT.  S.  139,  it  was  held, 
and  likewise  in  the  many  cases  cited,  that ' '  all  speak 
of  the  granted  lands  as  those  within  the  place 
limits." 

In  IT.  S.  V.  Northern  Pacific  Railway  Company, 
311  IT.  S.  317,  known  as  the  Land  Grant  Case  of 
1940,  the  court  seems  to  have  decided  questions  of 
specijil  si<zm"ficanc(^  here,  and  amon,o-  other  things 
said : 

"May  31,  1870,  Congress  again  authorized  the 
c<)m])any  to  issue  bonds  to  aid  in  the  construc- 
tion and  equipment  of  its  road,  to  be  secured 
hy  niortgage  on  all  of  its  property,  railroad, 
land  grant,  a]id  franchise  to  be  a  corporation. 
It  further  authorized  the  location  and  construc- 
tion of  the  main  railroad  via  the  vjilley  of  the 
Columbia  River  to  Puget  Soimd  and  of  a  branch 
from  the  itiain  line  across  the  Cascade  Moun- 
tains to  Puget  Sound,  and  made  a  grant  of 
land  in  connection  with  the  construction  au- 
thorized between  Portland  and  Puget  Sound, 
on  the  same  terms  as  the  original  grant.  It  also 
provided  a  second  indemnity  belt  extending 
ten  miles  beyond  the  first  on  either  side  of  the 
riulit  of  wav.  *  -^  *." 
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''The  Resolution  of  May  31,  1870,  granted,  as 

respects  the  additional  line  authorized  between 

Portland  and  Puget  Sound,  place  and  indemnity 

lands,  as  granted  for  the  original  line  by  the 

Act  of  1864.  It  also  authorized  what  are  spoken 

of  as  'second  indenmity'  belts  ten  miles  wide, 

on  either  side  of  the  original  indemnity  limits, 

in  any  state  or  territory  in  which  the  company  :/ 

could  not  obtain  the  number  of  sections  intended  b 

for  it  by  its  charter  *  *  -."  | 

1 
Counsel  for  the  respective  parties  to  the  actions-;! 

seem  to  be  in  accord  in  regard  to  the  quoted  part  of  ;p 

the   decision   of  the   Supreme   Court  in   Southern  i\ 

Pacific  V.  Bell,  183  U.  S.  679,  found  on  page  13  of  h 

applicants'  brief,  and  page  8  of  respondent's  reply  li 

brief,  which  is  in  the  following  language:  ji 

"Undoubtedly  the  company  acquires  title  to  ; 
both  classes  of  lands  by  the  3d  section  of  the  i  i 
granting  act;  but  it  acquires  a  title  to  lands] I 
within  the  place  limits  by  a  present  grant;  but]^ 
to  land  within  the  indemnity  limits,  only  by  a! 
future  i:)ower  of  selection.  In  both  cases  the!; 
statute  is  the  origin  of  the  title;  but  in  the  oneli 
case  it  gives  instantaneously;  in  the  other  it  isli 
a  mere  promise  to  give  in  the  future,  and  re-  ^ 
quires  the  action  of  the  railroad  to  perfect  it.  i 
The  words  'hereby  granted'  evidently  refer  to  ' 
the  former." 

The  resolution  aforesaid,  which  the  court  has  con-j ' 
sidered,  and  which  has  been  considered  and  passed 

i 

■f 

S 
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upon  by  other  courts,  provides  that  all  lands  hereby 
granted  to  said  company  shall  be  subject  to  settle- 
ment and  pre-emption  like  other  lands.  It  seems 
quite  evident  that  Congress  limited  the  application 
of  the  proviso  in  the  Joint  Resolution  to  "all  lands 
hereby  granted/'  and  the  meaning  of  that  phrase 
seems  to  have  been  very  clearly  defined  in  the  two 
cases  of  Southern  Pacific  v.  Bell,  183  U.  S.  679,  and 
Hewitt  V.  Schultz,  180  U.  S.  139,  and  that  Congress 
intended  in  the  language  employed  only  the  sections 
of  land  wherein  title  vested  in  the  company  in  prae- 
I  senti. 

After  going  over  the  many  authorities  cited  and 
relied  upon  counsel  for  respondent  makes  the  fol- 
lowing pertinent  inquiry:  "How  can  the  applicants 
seriously  urge  that  by  the  foregoing  language  Con- 
gress was  making  a  grant  of  land  in  the  second  in- 
demnity strip  in  Montana?" 

Contention  of  respondent  is  that  the  company  ac- 
quired title  to  the  indemnity  lands  between  Port- 
land and  Puget  Sound  only  by  a  future  power  of 
selection.  As  to  lands  east  of  the  Portland- Puget 
Sound  line,  the  company  acquired  no  title  under  the 
Joint  Resolution,  The  resolution  specified  that  lands 
in  the  second  indemnity  strip  could  be  selected  only 
in  the  same  State  in  which  there  might  be  a  defi- 
ciency in  the  original  grant  for  that  State.  In  Mon- 
tana, it  required  first  a  grant  for  the  place  limits 
by  the  Act  of  1864,  and  second,  a  deficiency  in  those 
])lace  limits  granted  in  Montana  by  the  Act  of  1864. 
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I 


That  the  origin  of  the  title  for  all  lands  in  Mon- 
tana was  in  sections  3  and  6  of  the  Act  of  1864. 

It  was  a  bone  of  contention  in  the  land  grant  case 
of  1940,  311  U.  S.  317,  that  Montana  was  included 
in  the  settlement  and  pre-emption  proviso  but  the 
court  held  that  it  applied  only  to  the  new  grant  of 
lands  between  Portland  and  Pu,2:et  Sound,  and  the 
decree  of  Judge  Schwellenbach  in  41  F.  Sup]).  273 
seems  applicable  here,  and  our  own  Court  of  Aj)- 
peals  in  the  Ninth  Circuit,  No.  14983,  has  given  sup- 
port to  that  view  in  Russell  v.  Northern  Pacific 
Eailway  Company,  et  al.,  wherein  a  rehearing  has 
recentl}^  been  denied.    (January  21,  1957.) 

After  due  consideration  of  the  able  arguments 
of  counsel  for  the  respective  parties  it  seems  to  have  a 
been  clearly  established  that  the  Joint  Resolution  1 
granted  no  lands  in  Montana;  that  it  made  a  new  } 
grant  between  Portland  and  Puget  Sound;  that  the  i^ 
term  ''hereby  granted"  in  the  settlement  and  pre- 
emption proviso  applied  only  to  the  ]:»lace  lands  in 
the  new  grant,  and  that  the  issue  here  has  already  i 
been  decided.  A  further  citation  of  cases  and  dis-  |j 
cussion  of  questions  raised  in  the  voluminous  briefs  >;H 
would  seem  unnecessary  since  it  now  appears  con-  \\ 
vincingly  that  the  issue  presented  here  has  already  t! 
been  definitely  decided  between  the  parties,  leaving  :{j 
no  issue  to  the  applicants  for  further  litigation,  con-  t; 
sequently,  being  duly  advised,  and  good  cause  ap-  A 
pearing  therefor,  in  the  opinion  of  the  court,  the  I 
said  motions  to  quash  \n  the  ponding  cases  should  be  ic 
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granted,  and  such  is  the  order  of  the  court  herein. 
Exceptions  allowed  counsel. 

/s/  CHARLES  N.  PRAY, 
Judge. 

j .  [P]ndorsed]  :     Filed  February  1,  1957. 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana,  Billings  Division 

No.  1794 

STATE   OF   MONTANA  EX   REL.   KEITH   C. 
MORTON, 

Relator, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Respondent. 

JUDGMENT 

Whereas,  the  res])ondent  hied  herein  its  motion 
to  quash  the  affidavit  and  application  for  writ  of 
mandamus,  to  quash  the  order  granting  the  alter- 
nate writ  of  mandamus,  and  the  alternate  writ  of 
mandamus;  and 

Whereas,  the  parties  hereto,  acting  through  their 
respective  counsel  of  record,  stipulated  in  writing 
to  submit  the  above-captioned  case  to  the  court  on 
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written   briefs   for  a   deeision   on   said  motion   to 
quash;  and 

Whereas,  the  respective  counsel  did  submit  volu- 
minous written  briefs  to  the  court,  and  the  court 
having  been  fully  advised  in  the  premises  and  hav- 
ing' fully  considered  the  motion  and  the  briefs  and 
all  matters  connected  therewith,  and  having  deter- 
mined that  the  motion  to  quash  should  be  granted, 
and  having  filed  herein  an  order  granting  said  mo- 
tion ; 

Now,  Therefore,  It  Is  Hereby  Ordered  that  the 
above-captioned  action  be,  and  it  is  hereby,  dis- 
missed. 

Dated  this  5th  day  of  February,  1957. 

/s/  CHARLES  N.  PRAY, 

United  States  District  Judge. 

[Endorsed]  :     Filed  and  entered  February  5,  1957. 


[Title  of  District  Court  and  Cause.]  d 

NOTICE  OF  APPEAL  ji 

Notice  Is  Hereby  Given  that  Keith  C.  Morton,  the  i> 
relator  above  named,  hereby  appeals  to  the  United  li 
States  Court  of  Appeals  for  the  Ninth  Circuit  from  ^j 
the  Judgment  entered  in  the  above-entitled  action  !■ 
by  the  above-entitled  Court  on  the  5th  day  of  Feb-  j: 
ruar.v,  1957,  and  from  the  whole  thereof. 
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Dated  this  4th  day  of  March,  1957. 

/s/  RALPH  J.  ANDERSON, 

/s/  STANLEY  P.  SORENSON, 
Attorneys  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  March  6,  1957. 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  iVU  Men  by  These  Presents  that  we,  Keith 
C.  Morton,  as  ])rincipal,  and  the  Linited  States  Fi- 
delity &  Guaranty  Co.  as  surety,  are  held  and  firmly 
bound  unto  the  respondent,  the  Northern  Pacific 
Railway  Company,  a  corporation,  in  the  above-enti- 
tled cause  in  the  sum  of  Two  Hundred  Fifty  Dol- 
lars ($250.00)  for  the  payment  of  which  we  bind 
burselves,  our  heirs,  executors,  administrators,  suc- 
cessors and  assigns  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  4tb  day  of 
[March,  1957. 

j  The  condition  of  the  above  obligation  is  such  that 
Whereas  the  relator  in  the  above-entitled  cause  has 
appealed,  or  is  about  to  appeal  from  that  certain 
Judgment  entered  in  the  above-entitled  cause  on 
ithe  5th  day  of  February,  1957,  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  and  it  is 
necessary  for  him  to  execute  and  file  a  good  and 
sufficient  bond  to  said  defendants  for  the  sum  of 
Two  Hundred  Fifty  Dollars  ($250.00)  to  secure  the 
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payment  of  costs  if  said  appeal  is  dismissed  or  the  ' 
Judgment  affirmed  or  for  such  costs  that  the  Appel-  ; 
late  Court  may  award  if  the  Judgment  is  modified,   j 

Now,  Therefore,  if  the  above-named  Keith  C.  I 
Morton  and  the  United  States  Fidelity  &  Guar-  i 
anty  Co.  shall  well  and  truly  pay  all  costs  incurred  i 
if  the  appeal  is  dismissed  or  the  Judgment  af-  ' 
firmed  and  pay  all  such  costs  which  the  Appellate  | 
Court  shall  award  if  the  Judgment  is  modified,  then  ,  i 
this  obligation  to  be  void,  otherwise  to  remain  in  ' 
full  force  and  virtue.  , 

KEITH  C.  MORTON, 

By  /s/  RALPH  J.  ANDERSON, 

One  of  His  Attorneys,  , 

Principal.  i 

[Seal]  UNITED    STATES    FIDELITY  | 

&  GUARANTY  CO.,  i  i 

By  /s/  JENNIE  JUDD,  j  \ 

Its  Attorney  in  Fact.  :  , 

Countersigned :  'i  ' 

HENRY  &  BURNS  AGENCY,  '  i 

By  /s/  DON  BURNS.  I 

[Endorsed]  :     Filed  March  6,  1957.  j  ^ 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

The  points  upon  which  appellant  intends  to  rely 
upon  on  this  appeal  are  as  follows :  j 
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1.  The  Couii:  erred  as  a  matter  of  law  in  its 
memorandum  and  order  Filed  February  1,  1957, 
granting-  the  motion  to  quash  filed  by  respondent. 

2.  The  Court  erred  as  a  matter  of  law  in  making 
and  entering  its  judgment  made  and  entered  on 
February  5,  1957,  dismissing  the  above-entitled  ac- 
tion. 

j  3.  The  Court  erred  in  deciding  that  the  lands  in- 
volved in  this  action  were  not  subject  to  the  settle- 
ment and  pre-emption  proviso  of  the  Joint  Resolu- 
tion of  Congress  of  May  31,  1870  (Resolution  67, 
16  Stat.  378)  reading  as  follows,  to  wit: 

"Provided,  t})at  all  lands  hereby  granted  to 
said  company  which  shall  not  be  sold  or  dis- 
posed of  or  remain  subject  to  the  mortgage  by 
this  act  authorized,  at  the  expiration  of  five 
y(>ars  after  the  completion  of  the  entire  road, 
sliall  be  subject  to  settlement  and  pre-emption 
like  other  lands,  at  a  price  to  be  paid  to  said 
company  not  exceeding  two  dollars  and  fifty 
cents  per  acre ;  *  *  * " 

and  based  upon  said  decision  sustaining  respond- 
ent's motion  to  Quash  and  dismissing  the  above- 
entitled  action. 

/s/  RALPH  J.  ANDERSON, 

/s/  STANLEY  P.  SORENSON, 
Attorneys  for  Appellant. 
Of  Counsel: 

J.  R.  VAITGHAN. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  March   6,   1957. 
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[Title  of  District  Court  and  Cause.] 

i 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Montana — ss. 

I,  E.  Warren  Toole,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  do 
hereby  certify  that  the  annexed  papers,  to  wit: 

Judgment  Roll,  consisting  of: 

Petition  for  Removal, 

Affidavit  and  Application  for  Writ  of  Man- 
damus, 

Exhibit     "A''     Application     to     Purchase 
Granted  Lands, 

Order  Granting  Alternative   Writ   of  Man- 
damus, ^  I 

Alternative  Writ  of  Mandamus,  j  j 

Motion  to   Quash,  j ; 

Memorandum  and  Order  of  the  Court  tiled;  i 
Feb.  1,  1957,  |  i 

Judgment,  \  \ 

and  the  fol] owing  annexed  papers;  to  wit:  I  ! 

Notice  of  Removal, 
Stipulation, 
Notice  of  Appeal, 
Bond  on  Appeal, 
Statement  of  Points, 
Designation  of  Contents  of  Record  on  Appeal, 

are  the  originals  filed  in  Civil  Action  Numbered 
1794,  State  of  Montana,  ex  rel.,  Keith  C.  Morton  4; 
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versus  Northern  Pacific  Railway  Company,  a  cor- 
poration, Relator  and  Respondent,  respectively,  and 
designated  by  the  Appellant-Relator,  as  the  record 
on  appeal  in  said  cause. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  6th  day  of  April,  A.D. 
1957. 

[Seal]  E.  AVARREN  TOOLE, 

Clerk  as  Aforesaid; 

By  /s/  C.  G.  KEGEL, 

Deputy  Clerk. 


[Endorsed] :  Nos.  15516,  15517,  15518  and  15519. 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. Keith  C.  Morton,  Appellant,  vs.  Northern  Pa- 
cific Railway  Company,  a  Corporation,  Appellee. 
Rob(M't  K.  Kuntz,  Appellant,  vs.  Northern  Pacific 
Railway  Company,  a  Corporation,  Appellee.  Gene 
A.  Picotte,  Appellant,  vs.  Northern  Pacific  Railway 
Company,  a  Corporation,  Appellee.  John  S.  Mahan, 
Appellant,  vs.  Noi-thern  Pacific  Railway  Company, 
a  Corporation,  Appellee.  Transcript  of  Record.  Ap- 
peals from  the  United  States  District  Court  for  the 
District  of  Montana. 

Filed:     April  9,  1957. 

Docketed :     April  15,  1957. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
tlie  Ninth  Circuit. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

Civil  Nos.  15516,  15517,  15518  and  15519 


i 


SjTATE  EX  REL.  MORTON,  STATE  EX  REL. . 
KUNTZ,  STATE  EX  REL.  PICOTTE  and 
STATE  EX  REL.  MAHAN, 

Applicants,         | 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,; 

Respondent. 

STIPULATION 


Whereas,  judgment  was  rendered  in  the  above-' 
entitled  actions  in  the  District  Court  of  the  United) 
States  in  and  for  the  District  of  Montana,  Billings 
Division,  on  the  5th  day  of  February,  1957,  and 

Whereas,  the  })laintiff  in  each  of  said  cases  withinl] 
time  has  perfected  an  appeal  to  this  court  by  serv- 
ing and  filing-  a  notice  of  appeal  and  a  cost  bond  o; 
appeal  to  this  court,  together  with  a  request  th  j|^ 
the  record  in  each  of  said  cases  be  certified  to  t 
above-entitled  court  and  has  paid  the  statutory  fee; 
for  filing  said  notice  of  appeal  at  the  time  said  no- 
tice was  filed,  and 

Whereas,  the  issues  in  each  of  said  cases  are  iden- 
tical and  that  the  pleadings  which  were  filed  hereicj 
are  identical  except  as  to  the  name  of  the  party 
plaintiff  and  the  description  of  the  lands  described; 
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in  each  complaint.    The  defendant  is  the  same  in 
each  action  above  named,  and 

Whereas,  these  cases  were  submitted  to  the  trial 
court  for  decision  on  a  motion  to  quash  an  alterna- 
tive writ  of  mandate  upon  joint  briefs  there  being" 
only  one  brief  presented  to  the  trial  court  and  an 
identical  judgment  was  entered  in  each  cause  except 
as  to  the  name  of  the  parties. 

Now,  Therefore,  in  consideration  of  the  premises, 
it  is  mutually  agreed  and  stipulated  by  and  between 
counsel  for  respective  parties  that  only  one  record 
(in  one  of  the  above-entitled  causes  need  be  printed 
iand  that  only  one  l)rief  on  behalf  of  the  respective 
parties  need  be  filed  and  that  the  decision  of  this 
Honorable  Court  in  the  case  in  which  the  record  and 
f)riefs  are  printed  and  filed  may  be  controlling  and 
'decisive  of  the  issues  in  each  of  the  other  three 
ases. 

Dated  this  15th  day  of  March,  1957. 

COLEMAN,  JAMESON  & 
LAMEY, 

By  /s/  CALE  CROWLEY, 

Attorneys  for  Defendant  and 
Appellee. 

/s/  RALPH  J.  ANDERSON, 

/s/  STANLEY  P.  SORENSON, 

Attorneys  for  Plaintiffs  and 
Appellants. 

[Endorsed] :     Piled  April  23,  1957. 
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[Title  of  Court  of  Appeals  and  Cause.] 

ORDER 

Whereas,  counsel  for  the  respective  parties  in  the  'j 
above-entitled  actions  have  filed  in  this  Court  a  stip- 
ulation that  only  one  record  in  one  of  the  ahove-  -j 
entitled  causes  need  be  printed  and  that  briefs  in  | 
only  one  of  the  above-entitled  causes  on  behalf  ofl| 
the  respective  parties  need  be  filed  and  that  the  de-  ^j 
cision  of  this  Court  in  the  case  in  which  the  record  j 
and  briefs  are  printed  and  filed  may  be  controlling  ^'i 
and  decisive  of  the  issues  in  each  of  the  other  three  (! 
cases,  and  J: 

Whereas,  it  appears  from  said  stipulation  of  the^j 
parties  that  the  issues  in  each  of  said  cases  are  iden 
tical  and  that  the  j^leadings  filed  in  each  of  saidi!; 
cases  are  identical  except  as  to  the  name  of  the 
party  plaintiff  and  the  description  of  the  lands  de- 
scribed in  each  complaint  and  that  the  defendant 
is  the  same  in  each  action  above  named,  and 

Whereas,  it  appears  from  said  stipulation  thati 
the  above-entitled  causes  were  submitted  to  the  trial  i 
court  for  decision  on  a  motion  to  quash  an  alterna-  i 
five  w^it  of  mandate  upon  joint  briefs  there  being:  5 
only  one  brief  presented  to  the  trial  court  and  ar;! 
identical  judgment  was  entered  for  ea^h  cause  ex-;  i 
cept  as  to  the  name  of  the  parties,  and  ' 

Whereas,  the  Court  deems  the  making  of  such  ar:  \ 
order  appropriate  in  the  above-entitled  causes,  no\^  i 
therefore 


Northern  Pacific  Railway  Co.  41 

It  Is  Ordered  and  This  Does  Order  tliat  the  rec- 
rd  as  designated  by  the  parties  be  printed  in  only 
ne  of  the  above  eanses  to  be  selected  by  the  Clerk 
f  this  Coui*t;  that  briefs  be  filed  on  behalf  of  the 
bspective  parties  in  said  cause  selected  to  be  printed 
s  hereinbefore  set  forth  and  that  the  decision  of 
tiis  (^ourt  in  the  case  in  which  the  record  and  briefs 
re  printed  and  filed  shall  be  controlling  and  de- 
rive of  the  issues  in  each  of  the  other  three  cases. 

Done  and  dated  this  19th  day  of  April,  1957. 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  WALTER  L.  POPE, 

/s/  FREDERICK  G.  HAMLEY, 
udges,    U.    S.    Court   of  Appeals   for   the   Ninth 
Circuit. 

[Endorsed]  :     Filed  April  23,  1957. 
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PRELIMINARY  MATTERS 

Pursuant  to  stipulation  of  counsel  in  the  respective  cases 
i\A  to  an  order  of  this  Court  (R.  22,  38)  this  brief  is  sub- 
litted  for  consideration  in  four  actions  appealed  to  this 
C)urt,  being  causes  Nos.  15,516-15,  519;  Keith  C.  Morton, 
apellant,  vs.  Northern  Pacific  Railway  Company,  a  corpo- 
rtion,  appellee;  Robert  E.  Kuntz,  appellant  vs.  Northern 
Icific  Railway  Company,  a  corporation,  appellee;  Gene  A. 
I':otte,  appellant,  vs.  Northern  Pacific  Railway  Company, 
acorporation,  appellee,  and  John  W.  Mahan,  appellant, 
V  Northern  Pacific  Railway  Company,  a  corporation,  ap- 
fllee. 

^11  references  will  be  to  the  first  of  these  causes,  the 
r,:ord  of  which  was  printed  for  consideration  in  connection 
vth  all  four  causes  and  the  arguments  herein  presented 
sdl  be  equally  applicable  to  all  four  cases,  they  being 
i(jntical  except  as  to  parties  appellant  and  as  to  the  land 
iuolved,  each  action  involving  a  different  quarter  section 
0  Section  35,  Township  22  North,  Range  48  East,  M.P.M., 
^:Cone  County,  Montana,  and  each  action  having  been 
bought  by  a  different  party,  each  of  whom,  however,  are 
rtidents  and  citizens  of  the  State  of  Montana,  against  the 
sme  party  defendant. 

1.   Jurisdiction  of  the  Lower  Court  and  of  This  Court 

Four  actions  were  originally  brought  in  the  District 
Curt  of  the  First  Judicial  District  of  the  State  of  Montana, 
ijand  for  the  County  of  Lewis  and  Clark  and  in  each  of 
S'<d  actions  an  alternative  writ  of  mandamus  was  secured 
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(R.  18)  requiring  the  respondent  to  convey  to  the 
or  applicant  the  quarter  section  of  land  described  up^i 
payment  by  the  relator  to  the  respondent  company  of  t^i 
sum  of  $2.50  per  acre  or  to  show  cause  why  it  had  not  dd^i 
so  at  a  day  and  date  certain.  i 

Appellee  Northern  Pacific  Railway   Company   remov|i;i 
each  of  said  actions  to  the  District  Court  of  the  Unitilj 
States,  in  and  for  the  District  of  Montana,  alleging  that  t3u 
relator  claimed  to  be  entitled  to  the  relief  prayed  for  unc,r 
proper  interpretation  of  the  terms  and  provisions  of  tp 
Act  of  Congress  of  the  United  States  of  1864,  13  Stat.it 
Large,  p.  365,  and  under  the  terms  and  provisions  ofi 
joint  resolution  of  Congress  of  the  United  States  of  AIj^; 
31,  1870,  16  Stat,  at  Large,  p.  378,  and  under  the  tens 
and  provisions  of  the  land  laws  and  homestead  laws  of  f^ 
United  States  of  America,  43  U.S.C.A.  Chap.  7,  alleging  tit  s 
in  consequence  the  matter  in  controversy  arises  under  tjS , 
laws  of  the  United  States,  alleging  further  that  relator  ij* 
citizen  and  resident  of  the  State  of  Montana  and  that  t 
respondent  is  a  corporation  organized  and  existing  undii 
and  by  virtue  of  the  laws  of  the  State  of  Wisconsin  aj 
that  the  action  presents  a  controversy  between  citizens  if  \ 
different  states  and  alleging  that  the  real  property  involvtl  i 
exceeds  the  sum  or  value  of  $3,000.00,  exclusive  of  interes 
and  costs.  Under  the  provisions  of  Sections  1331,  1332  aA 
1441,  Title  28  U.S.C.A.,  the  Railway  Company  request! 
the  District  Court  of  the  United  States  in  and  for  the  E- 
trict  of  Montana  to  accept  jurisdiction  over  the  controveji(^ 
(R.  4-G) .  The  petition  for  removal  was  not  resisted  by  J^'  | 
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f  llant  and  appellant  concedes  that  the  cause  is  a  proper  one 
fr  removal  under  the  provisions  of  the  United  States  Code 
cied  by  the  respondent  and  appellee. 

Appellee  Northern  Pacific  Railway  Company  filed  a  mo- 
tn  to  quash  the  affidavit  and  application  for  writ  of  man- 
dmus,  the  order  granting  alternative  writ  of  mandamus 
ad  the  alternative  writ  of  mandamus  (R.  20)  which  mo- 
tn  was  granted  (R.  30-31)  and  judgment  entered  dis- 
nssing  the  cause  (R.  31-32). 

This  Court's  jurisdiction  to  hear  and  determine  the  ap- 
pal is  based  upon  Section  1291,  28  U.S.C.A.,  providing 
tit  the  courts  of  appeal  shall  have  jurisdiction  of  appeals 
f  tm  all  final  decisions  of  the  District  Courts  of  the  United 

Sites. 

Notice  of  appeal  was  filed  within  time  (R.  32).  The  re- 
qisite  bond  on  appeal  has  been  filed  (R.33)  and  the  ap- 
pal has  since  been  prosecuted  with  diligence. 

2.  Statement  of  the  Case 

jpThe  action  was  commenced  by  the  filing  in  the  state  court 
0|  an  affidavit  and  application  for  writ  of  mandamus  in 
viiich  affidavit  and  application  it  is  stated  that  the  Northern 
Fcific  Railway  Company  is  and  was  for  sometime  prior  to 
tli  filing  of  the  application  the  owner  of  the  land  involved 
iithe  action,  that  the  land  was  granted  to  the  predecessor 
othe  respondent  company,  the  Northern  Pacific  Railroad 
Cmpany,  a  corporation  created  by  and  pursuant  to  an  Act 
0  Congress  of  the  United  States  of   1864,   13   Statutes  at 
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Large,  p.  365,  by  a  joint  resolution  of  the  Congress  of  ta 
United  States  of  America  of  May  31,  1870,  16  U.  S.  Statulj 
at  Large,  page  378,  which  joint  resolution  provided  in  p^lt 
as  follows: 

"Provided,  that  all  lands  hereby  granted  to  siii 
company  which  shall  not  be  sold  or  disposed  of  i 
remain  subject  to  the  mortgage  by  this  act  authorizAj 
at  the  expiration  of  five  years  after  the  completion 
the  entire  road,  shall  be  subject  to  settlement  and  pj-ii; 
emption  like  other  lands,  at  a  price  to  be  paid  to  S'ii 
company  not  exceeding  two  dollars  and  fifty  cents  \m 
acre  *  *  *^" 

That  the  respondent  acquired  the  lands  subject  to  all 
the  duties,   obligations   and   limitations   contained   in  s'^ 
joint  resolution  and  that  the  said  lands  had  never  b 
sold  or  disposed  of  by  the  respondent  or  by  its  predeces: 
the  Northern  Pacific  Railroad  Company  and  are  not  nm 
subject  to  the  mortgage  authorized  by  the  said  point  re.U 
lution;  that  the  road  mentioned  and  referred  to  in  the  pH 
viso  of  the  joint  resolution  is  the  line  of  railroad  original 
commenced  by  the  predecessor  of  the  respondent  and  n#l: 
owned  and  operated  by  the  respondent;  that  the  said  lii^ 
of  railroad  was  fully  completed  many  years  ago. 


The  affidavit  and  application  alleges  the  citizenship 
majority  of  the  applicant  and  relator,  his  right  to  the  bei-i 
fits  afforded  veterans  of  World  War  II  under  the  land  la  si; 
of  the  United  States  and  the  presentation  on  his  behalf  5 1 
the  Northern  Pacific  Railway  Company  at  its  general  off?j 
of  an  application  to  purchase  the  lands  in  controversy  pi'--^ 
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{ant  to  the  provisions  of  the  Joint  Resolution  of  May  31, 
;;70,  which  application  was  accompanied  by  a  tender  of 
j;.50  per  acre.  The  affidavit  and  application  then  alleges 
ifusal  on  the  part  of  the  respondent  to  recognize  and  grant 
sch  application  to  purchase.  Relator  seeks  an  alternative 
A:it  of  mandamus  commanding  respondent  to  recognize 
id  grant  the  application  upon  the  payment  of  the  sum  of 
$.50  per  acre  or  show  cause  why  it  has  not  done  so  and 
sjks  reasonable  attorney's  fees  (R.  6-13).  An  alternative 
vit  of  mandamus  was  secured  in  the  state  court  (R.  18). 


By  the  motion  to  quash  and  dismiss  (R.  20)  respondent 

ad  appellee  admits  the   truth   of  the  factual  allegations 

cQtained   in   the   affidavit   and   application   for   the   writ. 

Site  ex  rel.  Blenkner  v.  Stillwater  County,  Gd  Pac.   (2d) 

78,  104  Mont.  387;  State  ex  rel.  Halloran  v.  McGrath,  67 

\z.  (2d)   838,  104  Mont.  490,  and  it  has  been  conceded 

troughout  the  proceedings  below  by  the  respondent  and 

apellee  that  the  lands  involved  are  located  in  the  second 

ilemnity  belt  provided  for  in  that  portion  of  the  Joint 

Isolution  of  1870  which  reads  as  follows: 
t 
\ 

"and  in  the  event  of  there  not  being  in  any  State  or 

Territory  in  which  said  main  line  or  branch  may  be 
located,  at  the  time  of  the  final  location  thereof,  the 
amount  of  lands  per  mile  granted  by  Congress  to  said 
company,  within  the  limits  prescribed  by  its  charter, 
I  then  said  company  shall  be  entitled,  under  the  direc- 
tions of  the  Secretary  of  the  Interior,  to  receive  so 
many  sections  of  land  belonging  to  the  United  States, 
and  designated  by  odd  numbers,  in  such  State  or  Ter- 
ritory, within  ten  miles  on  each  side  of  said  road,  be- 
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yond  the  limits  prescribed  in  said  charter,  as  will  mal{ ; 
up  such  defiiciency,  on  said  main  line  or  branch,  ell 
cept  mineral  and  other  lands  as  excepted  in  the  charti 
of  said  company  of  eighteen  hundred  and  sixty-fou - 
to  the  amount  of  the  lands  that  have  been  grantej 
sold,   reserved,   occupied   by  homestead   settlers,  pij 
empted,   or  otherwise  disposed  of  subsequent  to  tl 
passage  of  the  act  of  July  two,  eighteen  hundred  aii 
sixty-four."  j 

For  the  convenience  of  the  Court  we  have  included 
an  appendix  pertinent  provisions  of  both  the  Act  of  186, 
13  Statutes  at  Large,  p.  365,  the  original  granting  act,  aiL 
the  Joint  Resolution  of  May  31,  1870,  16  Statutes  at  Larg^ 
p.  378.  j 

The  issue  involved  is  exclusively  a  question  of  law  a^ 
is  as  follows: 


Joi! 


Does  the  settlement  and  premption  proviso  of  the 
Resolution  of  Congress  of  May  31,  18^0,  apply  to  the  lan*T 
here  involved  which  are  lands  acquired  by  the  responde: 
in  the  second  indemnity  strip  provided  for  by  the  said  Joi 
Resolution.** 


The  lower  court  held  that  this  issue  had  already  bet  , 
decided  and  that  the  proviso  does  not  apply  to  lands  with|| 
the  second  indemnity  belt  (R.  30).  \. 


SPECIFICATIONS  OF  ERROR 

1.  The  Court  erred  as  a  matter  of  law  in  its  memorandui 
and  order  filed  February  1,  1957,  granting  the  motion 
quash  filed  by  respondent. 
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I.  The  Court  erred  as  a  matter  of  law  in  making  and 
tiering  its  judgment  made  and  entered  on  February  5, 
l!)7,  dismissing  the  above-entitled  action. 

).  The  Court  erred  in  deciding  that  the  lands  involved 
irthis  action  were  not  subject  to  the  settlement  and  pre- 
jiption  proviso  of  the  Joint  Resolution  of  Congress  of 
Vy  31,  1870  (Resolution  67,  16  Stat.  378)  reading  as 
:(lows,  to- wit: 

"Provided,  that  all  lands  hereby  granted  to  said  com- 
pany which  shall  not  be  sold  or  disposed  of  or  remain 
subject  to  the  mortgage  by  this  act  authorized,  at  the 
expiration  of  five  years  after  the  completion  of  the 
entire  road,  shall  be  subject  to  settlement  and  pre- 
emption like  other  lands,  at  a  price  to  be  paid  to  said 
I  company  not  exceeding  two  dollars  and  fifty  cents  per 
acres;  *  *  *" 

111  based  upon  said  decision  sustaining  respondent's  mo- 
liii  to  quash  and  dismissing  the  above  entitled  action. 

ARGUMENT 

\.t  the  outset  it  is  necessary  that  this  case  be  differen- 
tied  from  Cause  No.  14,983  in  this  Court,  Russell  v. 
Nrthern  Pacific  Railway  Company  et  al.,  rehearing  denied 
J^uary  21,  1957.  That  case  involved  the  applicability  of 
th  proviso  to  lands  which  were  located  within  the  original 
pice  land  grant  of  the  Act  of  1864  and  was  an  action  by 
th  succecsor  in  interest  of  a  purchaser  of  those  lands  from 
th  Railway  Company  to  have  declared  void  the  mineral 
re^rvation  contained  in  the  original  deed  from  the  Rail- 
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way  Company  to  said  purchaser.  This  cause  involves  latujl 
which  were  not  within  the  granting  act  of  1864  but  whid  ] 
are  located  in  the  second  indemnity  belt  provided  for  \k 
the  Joint  Resolution  of  1870,  and  involves  an  attempt  Irj 
a  prospective  purchaser  to  take  advantage  of  the  benefit  i 
attempted  to  be  afforded  to  such  parties  by  the  proviso  f  i 
the  Joint  Resolution.  i  ; 

The  Proviso  Is  Applicable  to  the  Lands  Acquired  by  the  Appell;(^ 
in  the  Second  Indemnify  Belt  Pursuant  to  the  Provisions  tr* 
the  Joint  Resolution  of  1870.  I  ] 

At  the  outset  we  acknowledge  that  diligent  and  exhav- 
tive  research  has  uncovered  no  case  which  deals  direct' 
with  the  problem  here  involved.    The  lower  court  in  co- 
struing  the  proviso  of  the  joint  resolution  has  held  th: 
the  words  "hereby  granted"  in  the  proviso  refer  exclusive' 
to  the  place  lands  granted  by  the  Joint  Resolution  of  18 1 
and  that  the  lands  acquired  by  the  railroad  company  withi 
the   second   indemnity   limits   also   provided   by   the  Joic 
Resolution  of  1870  do  not  come  within  the  operation  rj 
the  proviso.   In  so  doing  the  lower  court  has  relied,  as  djW 
the  appellee,  upon  decisions  construing  the  words  "here'ji 
granted"  as  they  appear  in  the  Act  of  1864  with  particul'!: 
reference  to  Sections  3  and  6  of  that  Act.   The  appellee  li- 
the court  below  attempted  to  apply  the  authorities  definiijl 
the  words  "hereby  granted"  appearing  in  Sections  3  andjJij 
of  the  Act  of  1864  to  the  words  "hereby  granted"  as  usjl ; 
in  the  proviso  of  the  Joint  Resolution  of  1870.    It  is  o"  ,j 
contention  that  this  phrase  cannot  thus  be  divorced  frci 
the  context  of  the  proviso  of  the  Resolution  of  1870  ail)! 
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i|  construed  by  applying  to  it  the  meaning  required  by  the 
prpose  of  the  Act  of  1864,  particularly  Sections  3  and  6, 
gd  the  reasoning  of  the  authorities  defining  the  meaning 
c  "hereby  granted"  as  used  in  the  Act  of  1864.  The  issue 
iiv^olved  is,  of  course,  a  problem  in  statutory  construction, 
tat  is,  what  lands  were  referred  to  by  the  words  "hereby 
panted"  in  the  proviso  of  the  Joint  Resolution  of  1870. 
1  50  Am.  Jur.  Statutes,  Sec.  303,  pp.  283-287  we  find  the 
fllowing  general  rule  relative  to  the  construction  of 
s  tutes: 

"The  purpose  for  which  a  statute  is  enacted  is  of 
primary  importance  in  the  interpretation  thereof.  In- 
deed, a  statute  is  often  regarded  as  speaking  as  plainly 
by  means  of  the  purpose  which  underlies  it  as  in  any 
other  manner.  In  any  event,  in  the  interpretation  of  a 
statute  of  doubtful  meaning,  it  is  proper  to  take  into 
consideration  its  purpose  or  object,  or  the  aim,  design, 
motive,  or  end  in  view,  or  the  aspirations  intended  to 
be  efficiently  embodied  in  the  enactment.  The  con- 
struction of  the  statute  should  be  made  with  reference 
to  the  purpose  of  the  statute,  or  in  the  light  thereof, 
and  in  harmony  and  conformity  therewith,  in  order  to 
aid,  advance,  promote,  subserve,  support,  and  effec- 
tuate such  aim,  design,  motive,  end,  aspirations,  or 
object." 

tn  support  of  that  statement  the  author  cites  among  other 
3s,  United  States  v.  American  Trucking  Association,  310 
l|5.  534,  60  Sup.  Ct.  1059,  84  L.  Ed.  1345,  in  which  case 
til  Supreme  Court  of  the  United  States  said: 

»|        "In  the  interpretation  of  statutes,  the  function  of  the 
courts  is  easily  stated.    It  is  to  construe  the  language 
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so  as  to  give  effect  to  the  intent  of  Congress.  There 
no  invariable  rule  for  the  discovery  of  that  intentio 
To  take  a  few  words  from  their  context  and  with  the 
thus  isolated  to  attempt  to  determine  their  meanin 
certainly  would  not  contribute  greatly  to  the  discove 
of  the  purpose  of  the  draftsmen  of  a  statute,  partic 
larly  in  a  law  drawn  to  meet  many  needs  of  a  maj 
occupation. 

"There  is,  of  course,  no  more  persuasive  evidence  j 
the  purpose  of  a  statute  than  the  words  by  which  tl 
legislature  undertook  to  give  expression  to  its  wish*;. 

'I 


Often  these  words  are  sufficient  in  and  of  themselvj- 
to  determine  the  purpose  of  the  legislation.    In  sut 
cases  we  have  followed  their  plain  meaning.    Whu^ 
that  meaning  has  led  to  absurd  or  futile  results,  hoi-  ' 
ever,  this  Court  has  looked  beyond  the  words  to  ti 
purpose  of  the  act.    Frequently,  however,  even  wh|i 
the  plain  meaning  did  not  produce  absurd  results  bt 
merely  an  unreasonable  one  'plainly  at  variance  wii 
the  policy  of  the  legislation  as  a  whole'   this  Coilt 
has    followed    that   purpose,    rather    than   the    liteiil:t 
words.    When  aid  to  construction  of  the  meaning  f| 
words,  as  used  in  the  statute,  is  available,  there  ci4 
tainly  can  be  no  'rule  of  law'  which  forbids  its  ui,iS)l 
however  clear  the  words  may  appear  on  'superficjl 
examination'.    The  interpretation  of  the  meaning  ^ 
the  statutes,  as  applied  to  justiciable  controversies,  s 
exclusively  a  judicial  function.   This  duty  requires  02 
body  of  public  servants,  the  judges,  to  construe  tfe* 
meaning  of  what  another  body,   the   legislators,  hs  1 
said.    Obviously  there  is  danger  that  the  courts'  ccf  j 
elusion  as  to  legislative  purposes  will  be  unconsciou;/ 
influenced  by  the  judges'  own  views  or  by  factors  rtt' 
considered  by  the  enacting  body.   A  lively  appreciatii 
of  the  danger  is  the  best  assurance  of  escape  from  kft 
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threat  but  hardly  justifies  an  acceptance  of  a  literal 
interpretation  dogma  which  withholds  from  the  courts 
available  information  for  reaching  a  correct  conclu- 
sion. Emphasis  should  be  laid,  too,  upon  the  necessity 
for  appraisal  of  the  purposes  as  a  whole  of  Congress 
in  analyzing  the  meaning  of  clauses  or  sections  of  gen- 
erel  acts.  A  few  words  of  general  connotation  appear- 
ing in  the  test  of  statutes  should  not  be  given  a  wide 
meaning,  contrary  to  a  settled  policy,  'excepting  as  a 
different  purpose  is  plainly  shown'." 

It  is  clear  that  we  must  examine  the  reasoning  of  the 
dcisions  relied  upon  by  the  lower  court  in  its  opinion  in 
ti  light  of  the  purpose  to  be  achieved  by  Sections  3  and 
6^f  the  Act  of  1864  and  if  the  purpose  of  the  proviso  is 
rt  the  same  and  if  the  same  reasoning  cannot  be  applied 
ii  arriving  at  the  meaning  of  the  words  as  used  in  the  pro- 
\o  then  it  follows  that  the  result  arrived  at  by  the  lower 
cart  is  not  supported  by  the  authorities  upon  which  it 
r  ies. 

It  is  appellant's  contention  that  the  proviso  of  the  joint 
tiolution  applies  equally  to  all  of  the  lands  acquired  by 
t|;  respondent  pursuant  to  the  joint  resolution.  That  is, 
tilt  the  proviso  applies  not  only  to  those  lands  granted  in 
piesenti  by  the  joint  resolution  but  also  to  the  lands  in  the 
iilemnity  strip  set  up  by  the  joint  resolution.  We  express 
n  opinion  as  to  whether  or  not  the  proviso  may  be  applied 
t(  the  lands  granted  in  praesenti  and  the  indemnity  lands 
ajuired  by  virtue  of  the  Act  of  1864  and  included  within 
tl|!  Act  of  1864,  that  issue  not  being  involved  in  this  case. 
1  e  appellant  contends  further  that  the  proviso  of  the  joint 
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resolution  is  mandatory  and  requires  the  appellee  to  coui 

i 

ply  with  the  request  of  the  appellant  seeking  to  exercij^ 
his  right  granted  to  him  by  the  clear  and  explicit  provisioi  i 
of  the  Joint  Resolution  of  1870.  \\ 

With  these  contentions  firmly  in  mind  examination  i;^ 
the  authorities  contained  in  the  opinion  of  the  lower  coul) 
reveals  that  they  do  not  support  the  court's  decision.         j 

The  first  case  referred  to  by  the  lower  court  is  Priest  s 
N.P.R.  Co.,  May  23,  1884,  2  Land  Decisions  506  (R.  26  , 
That  case  involved  an  issue  as  to  the  rights  of  a  homesteH 
entry  on  lands  within  the  indemnity  limits  as  distinct  fro^  j 
the  place  lands  prior  to  slection  by  the  railroad  compan  j 
It  was  there  held  that  the  indemnity  lands  were  open  j 
settlement  and  preemption  and  the  decision  is  a  refusal  i 
withdraw  those  lands  from  settlement  and  preemption,  i 

The  problem  with  which  the  Department  of  the  Interii  i 
was  concerned  with  respect  to  the  indemnity  lands  pric 
to  selection  is  more  understandably  presented  in  iij 
opinion  of  the  Department  of  the  Interior  of  May  17,  188  j 
2  Land  Decisions  511.  It  was  the  contention  of  the  ra 
road  company  that  under  Section  6  of  the  granting  act  \ 
1864  the  indemnity  lands  as  well  as  the  place  lands  we 
withdrawn  from  settlement  and  preemption.  The  reaso; 
ing  of  the  Department  of  the  Interior  is  best  illustrated  1  j 
that  portion  of  the  opinion  which  reads  as  follows: 

"That  this  is  true  of  the  granted  lands,  'in  place,' 
now  settled  law  as  construed  by  the  judicial  tribunal 
the  latest  decision  being  that  of  Van  Wyck  v.  Knev&> 
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(106  U.S.,  360).  As  to  those  lands  there  can  be  no 
question  of  the  duty  of  this  Department  to  give  timely 
notice  of  the  date  and  extent  of  this  appropriation  by 
prompt  withdrawal,  not  alone  for  the  protection  of  the 
company,  but  for  the  protection  of  the  settlers,  who 
can  no  longer  acquire  them. 

"Respecting  the  indemnity  belt,  it  is  to  be  observed 
that  the  object  of  the  law  is  to  give  within  its  entire 
limit  just  what  has  been  lost  in  place,  by  other  ap- 
propriation within  the  granted  limits  to  the  amount 
of  lands  intended  to  be  granted,  and  no  more.  If  by 
reason  of  such  appropriation  after  the  date  of  the  act 
and  prior  to  definite  location  the  whole  of  the  first 
belt  shall  be  exhausted,  in  that  event  resort  may  be 
had  to  the  second  belt,  under  the  act  of  1870,  to 
supply  that  particular  loss,  and  no  more. 

Now,  with  respect  to  the  definite  location,  the  law 
makes  absolute  grant,  with  precision  from  that  date 
as  to  particular  lands,  because  those  lands  are  imme- 
diately identified  as  a  whole — being  the  alternate  sec- 
tions on  each  side  of  said  road.  The  circumstances  or 
status  of  each  tract — whether  'vacant'  or  'appropria- 
ted'— can  then  be  ascertained.  When  ascertained  it 
either  falls  within  the  grant  as  of  its  date  or  fails  to 
pass  on  account  of  such  exception  as  the  law  declares. 

As  to  the  indemnity  law  gives  at  date  of  definite 
location,  not  title  but  a  right  to  acquire  title  by  selec- 
tion— based  on  the  deficiency  ascertained  as  above. 
And  the  provision  of  1870  rests  on  a  possibility  that 
at  date  of  definite  location  there  may  be  in  some  State 
or  Territory  a  want  of  sufficient  lands  in  the  limits 
fixed  in  1864,  on  account  of  subsequent  disposals,  to 
m,ake   the   full    original   grant,    and    allows    the    de- 
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ficiency  thus  caused  to  be  supplied  beyond  the  origin,! 
limits.  I 

"This  might  seem  like  a  legislative  reservation  <i 

the   first   limit   or    indemnity   belt   from   the   date  v. 

definite  location.    But  the  acts  place  the  v^hole  subjel 

'under  the  direction  of  the  Secretary  of  the  Interioii 

The  power  to  direct  a  proceeding  necessarily  impliji 

not  mere  oversight  in  minor  details,  but  control,  supaj^ 

vision,  discretion;  and  in  such  a  matter  as  the  selectici 

and  setting  apart  of  public  lands  for  any  purpose,  o|! 

of  a  body  of  public  lands,  where  the  use  of  the  wo^ 

'select'  implies  that  there  is  something  left  after  selej^ 

tion  and  where  other  right  to  acquire  the  lands  alreac^! 

exists,  it  must,  I  think,  be  held  that  the  power  residb 

in  this  Department  to  adjudge  when,  in  what  mannei: 

and  to  what  extent,  the  statute  requires  the  exercii: 

of  such  control  and  direction  as  to  give  to  the  publjj 

as  well  as  the  particular  grantee,  all  the  rights  at 

privileges  granted  by   law."    (Emphasis   supplied).'! 

J, 
It  should  be  noted  that  there  is  no  support  in  this  opinicii 

\ 
for  any  argument  to  the  effect  that  the  indemnity  lanijl 

|, 
once  they  were  selected  and  that  selection  approved  wei 

I 
not  lands  granted  by  the  act.    What  else  could  they  b  ' 

\ 
The  key  to  understanding  the  problem  lies  in  the  use  '\ 

the  words  "in  praesenti"  referring  to  the  so-called  pla?! 

•  .1 
limits.    This  definitive   language   appears   in   the   deciSKi! 

cited  in  the  above  quoted  opinion.   Van  Wyck  v.  Knevali 

106  U.S.  360,  16  Otto  360,  27  L.  Ed.  201-202.  ': 

"The  grant  is  one  in  praesenti,  except  as  its  oper,:< 
tion  is  affected  by  that  condition;  that  is,  it  imports  tl ' 
transfer,   subject    to   the    limitations    mentioned,   of 
present  interest  in  the  lands  designated.   The  difficull . 
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in  immediately  giving  full  operation  to  it,  arises  from 
the  fact  that  the  sections  designated  as  granted  are  in- 
capable of  identification  until  the  route  of  the  road  is 
'definitely  fixed'.  When  that  route  is  thus  established, 
the  grant  takes  effect  upon  the  sections  by  relation  as 
of  the  date  of  the  Act  of  Congress.'" 

!The  reference  to  the  place  lands  as  lands  granted  in 
•aesenti  implies  a  distinction  between  those  lands  and  the 
^nds  in  the  indemnity  belt  but  that  distinction  does  not 
•eclue  and  in  fact  it  suggests  that  the  lands  within  the 
demnity  belt  are  nonetheless  granted  lands  after  their 
'lection  by  the  company  to  replace  lands  lost  to  the  grant 
ij  praesenti. 

'The  lower  court  relies  in  its  opinion  upon  the  case  of 
lewitt  V.  Schultz,  21  Sup.  Ct.  309,  180  U.S.  139,  45  L. 
([.  463  (R.  27).  That  case  was  ejectment  brought  by  He- 
itt,  the  homestead  patentee,  against  Schultz,  a  purchaser 

bm  the  N.P.R.  Co.    The  land  involved  was  within  the 

I     .  .  . 

liSt  indemnity  strip  in  the  territory  of  North  Dakota.  He- 

titt  settled  on  the  lands  on  April  10,  1882,  and  the  com- 

^ny  had   filed   its   selection   list   embracing   the   land   in- 

ilved  on  March  19,  1883.   The  Department  of  the  Interior 

bid  that  the  lands   in  the   indemnity  limits  did  not  fall 

ithin  the  place  lands  and  were  not  included  in  the  term 

"  ereby  granted"  as  used  in  Section  6  of  the  Act  of  July  2, 

164,  and  were  thus  not  subject  to  withdrawal  from  the 

ceration  of  the  Public  Land  Laws  until  a  selection  had 

ten  made  by  the  company.    The  Supreme  Court  of  the 

liited  States  upheld  this  construction.    However,  this  in- 
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terpretation  of  the  words  "hereby  granted"  even  as  used  i. 
Section  6  of  the  Act  of  1864  was  certainly  not  free  froj 
doubt.    The  Supreme  Court  in  its  opinion  said: 

"But  without  considering  the  matter  as  if  it  wet 
for  the  first  time  presented,  it  is  sufficient  to  say  thj 
the  question  before  us  cannot  be  said  to  be  free  froj 
doubt.    The   intention   of   Congress   has   not   been  j 
clearly  expressed  as  to  exclude  construction  or  arg*  i 
ment  in  support  of  the  view  taken  by  Secretaries  L;;i 
mar,  Vilas,  and  Smith,  and  upon  which  the  Land  Di  j 
partment  has  acted  since  1888.    'It  is  the  settled  do: 
trine  of  this  Court',  as  was  said  in  United  States  •] 
Alabama  G.S.R.  Co.  142  U.S.  615,  621,  35  L.  Ed.  113i! 
1136,  12  Sup.  Ct.  Rep.  308,  'that,  in  case  of  ambiguitj ) 
the  judicial  department  will  lean  in  favor  of  a  coi 
sitruction  given  to  a  statute  by  the  department  charge:  \ 
with  the  execution  of  such  statute,  and,  if  such  coi: 
struction  be  acted  upon  for  a  number  of  years,  wil 
look  with  disfavor  upon  any  sudden  change,  wherel- 
parties  who  have  contracted  with  the  government  upo  | 
the    faith    of    such    construction    may    be    prejudicec 
These  observations  apply  to  the  case  now  before  u 
and  lead  to  the  conclusion  that  if  the  practice  in  tl 
Land  Department  could  with  reason  be  held  to  ha^ 
been  wrong,  it  cannot  be  said  to  have  been  so  plain 
or  palpably  wrong  as  to  justify  the  court,  after  ttji 
lapse  of  so  many  years,  in  adjudging  that  it  had  mi  J 
construed  the  act  of  July  2d,  1864.   The  order  of  wit ' 
drawal  by  the  Secretary  of  the  Interior,  upon  whi(  i 
the  title  of  the  railroad  company  depends,  being  d  [ 
of  the  way,  there  is  no  legal  ground  to  question  tl'  i 
title  of  the  plaintiff  to  the  land  in  dispute." 

Certainly  this  case  cannot  be  accepted  as  authority  f <  t 

the  proposition  that  the  words  "hereby  granted"  as  erj  \ 
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iloyed  in  the  settlement  and  preemption  proviso  of  the 
oint  Resolution  of  1870  are  subject  to  the  same  limitations 
s  are  those  words  as  employed  in  Sections  3  and  6  of  the 
ict  of  1864. 

In  all  of  the  cases  which  we  have  considered  this  proviso 
f  the  joint  resolution  was  in  no  way  involved.  The  deci- 
ion  as  to  the  meaning  of  the  words  "hereby  granted"  was 
loncerned  only  with  those  words  as  they  appear  in  those 
actions  of  the  act  withdrawing  lands  from  settlement  and 
remption  and  there  is  no  support  therein  for  any  argu- 
lent  that  the  lands  acquired  in  the  indemnity  belts  were 
jot  lands  granted  by  the  act  when  title  was  acquired  by 
le  railroad.  True,  the  indemnity  lands  were  not  lands 
'ranted  in  praesenti.  The  lands  granted  in  praesenti  were 
lose  lands  within  the  place  limits.  The  distinction  is  one 
rising  out  of  the  basic  intent  behind  the  granting  acts.  The 
itent  and  attempt  was  to  grant  to  the  railroad  a  definite 
nd  certain  amount  of  land.  To  this  end  the  railroad  was 
ranted  every  odd  numbered  section  within  the  socalled 
lace  limits,  which  was  the  measure  of  the  grant.  It  is  self- 
iv^ident  that  as  to  this  grant  the  lands  intended  to  be  given 
buld  be  definitely  ascertained  immediately  upon  the  filing 
If  a  map  of  definite  location  of  the  railroad.  Hence  the 
ompany's  title  could  attach  to  those  lands  at  once  and 
lerefore  those  lands  were  lands  granted  in  praesenti.  How- 
irer,  it  was  contemplated  and  understood  that  there  would 
e  odd  numbered  sections  of  land  within  those  place  limits 
||)  which  the  rights  of  others  had  already  attached  or  which 
light  otherwise  have  been  disposed  of  prior  to  the  grant. 
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For  that  reason  and  in  order  to  assure  to  the  railroad  conqi 

I 
pany  the  amount  of  land  intended  to  be  granted  to  the  conj  \ 

pany  put  no  more,  the  indemnity  limits  were  provided  am  | 

from  these  limits  the  railroad  company  was  to  select  landjl 

to  replace  those  lost  in  the  so-called  place  limits  by  reasoji 

of  prior  disposal.  |l 

These  lands  within  the  indemnity  belt  were,  howeveljl 
incapable  of  identification  until  such  time  as  a  deficien(|i 
became  apparent  in  the  place  lands  and  the  company  maotj 
a  selection  to  replace  that  deficiency.  For  this  reason  tft 
right  to  indemnity  land  was  spoken  of  as  a  "float."  See  tll^j 
language  of  the  Department  of  the  Interior  employed  i\ 
Atlantic  Pac.  Railroad  Co,  Sant  Fe  Pac.  Railroad  Co.,  an' . 
Greene  Cattle  Co.,  Inc.,  decided  Jan.  8,  1944,  58  Land  D/| 
cisions  577.  j 

*'The  right  of  the  grantee  in  indemnity  lands  prit 
to  selection  has  also  been  described  as   'only  a  Yod\ 
which  attaches  to  no  specific  lands  until  the  selection 
is  actually  made  (Ryan  v.  Railroad  Company,  99  U.j 
382,  386;  Cedar  Rapids,  etc.,  Railroad  v.  Herring,  11, 
U.S.,  39),  or  as  a  right  to  no  land  capable  of  ideni 
fication  by  any  principles  of  law  or  rules  of  measuf\ 
ment.    Kansas  Pacific  Railroad  Company  v.  Atchisoii 
Topeka  &  Santa  Fe  Railroad  Company,  112  U.S.  4lifc 
421."   (Emphasis  supplied).  U 

From  the  foregoing  the  problem  confronting  the  Depatl 
ment  of  the  Interior  and  the  courts  in  construing  the  wit|| 
drawal  provided  for  in  Section  6  of  the  Act  of  1864  cai^ 
easily  be  understood.  Withdrawal  of  the  lands  in  the  pla«  ^ 
limits  would  not  withdraw  from  settlement  and  preemptiq  i 
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ly  lands  which  must  be  eventually  acquired  by  the  rail- 
ad  company  if  it  met  its  obligations.  However,  with- 
awal  of  the  lands  within  the  indemnity  limits  would  im- 
ediately  result  in  the  withdrawal  of  great  areas  of  lands 
liich  would  never  be  required  by  the  company  to  com- 
ete  its  grant.  Hence  the  conclusion  that  "hereby  granted" 
,i  employed  in  these  sections  of  the  Act  of  1864  applied 
[ly  to  the  lands  granted  in  praesenti  but  it  does  not  follow 
at  the  lands  within  the  indemnity  limits  are  not  granted 
ids  within  the  operation  of  the  proviso  of  the  Joint  Reso- 
tion  of  1870  when  they  are  acquired  by  the  Railroad 
)mpany. 

With  respect  to  the  construction  of  this  act  as  employed 
the  preemption  proviso  the  problem  is  entirely  different, 
is  to  be  noted  that  the  preemption  proviso  does  not  go  into 
.:ect  until  five  years  after  the  completion  of  the  entire 
,ad.  The  precise  sections  of  the  place  lands  granted  by 
e  Act  of  1864  and  by  the  resolution  are  determinable  im- 
jdiately  upon  the  filing  of  the  map  of  the  route  of  the 
ijilroad  and  upon  completion  of  twenty-five  consecutive 
|les  of  road  the  company  became  entitled  to  patents  con- 
.iguous  to  such  twenty-five  miles  of  road.  At  this  time 
;b  sections  of  place  lands  lost  to  the  grant  would  become 
)  parent  and  the  railroad  would  immediately  be  entitled 
:i  select  from  the  indemnity  lands  replacement  sections, 
bnce  it  is  clear  that  five  years  after  the  completion  of  the 
Stire  road  the  grant  would  be  determined  and  the  com- 
;ny's  title  to  both  the  place  and  indemnity  lands  fixed, 
^nsequently,  it  is  obvious  that  the  problem  with  respect 
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to  the  construction  of  Sections  3  and  6  of  the  Act  of  186  I 
does  not  apply  in  connection  with  the  construction  of  tb  ! 
proviso  in  the  joint  resolution  requiring  the  lands  grantel: 
to  the  company  to  be  opened  to  settlement  and  preemptiq  i 
at  the  expiration  of  five  years  after  the  completion  of  tb 
entire  road. 

It  should  be  clear  that  these  indemnity  lands  when  a.  i 
quired  by  the  railroad  are  lands  granted  by  the  act  or  tli : 
resolution   depending   upon    the    indemnity    limits    withi  i 
which  they  are  contained.    The  railroad  company  was  i:  i 
receive  a  specified  amount  of  land  measured  by  the  primaij  1 
provision  of  the  grant  relative  to  the  place  lands.    Tb 
only  purpose  apparent  for  the  indemnity  provision  was  im 
replace  lands  which  were  for  some  reason  not  available  i 
the  place  limits.    When  those  lands  were  acquired   th( 
obviously  become  as  much  a  part  of  the  grant  as  were  tl 
lands  within  the  place  limits.    In  the  case  of  United  Statij] 
V.  N.P.  Railway  Co.,  256  U.S.  51,  41  Sup.  a.  439,  65  : 
Ed.  825,  828,  we  find  the  following  language  of  the  Si 
preme  Court  of  the  United  States  demonstrating  this  pro]  i 
osition:  li 

I! 

"The  provision  relating  to  indemnity  lands  tvas  .s 
much  a  part  of  the  grant  and  contract  as  the  one  r  ii 
lating  to  land  in  place  (Payne  v.  Central  P.R.  Co.  2f  ; 
U.S.  288,  ante,  598,  41  Sup.  Ct.  Rep.  314),  and  it  i 
apparent  from  the  granting  act  and  resolution  thi } 
'it  was  the  purpose  of  Congress  in  making  the  gran  *; 
to  confer  a  substantial  right  to  land  within  the  i|  j 
demnity  limits  in  lieu  of  lands  lost  within  the  plaii 
limits'.  Weyerhaeuser  v.  Hoyt,  219  U.S.  380,  387,  I'S 
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L.  Ed.  258,  261,  31   Sup.  Ct.  Rep.   300."    (Emphasis 
supplied ) 

This  proposition  is  also  supported  by  the  case  of  Southern 
'acific  Railroad  Co.  v.  Bell,  22  Sup.  Ct.  232,  183  U.  S. 
)79,  ^()  L.  Ed.  386,  and  by  the  very  quotation  from  that 
ase  which  is  set  forth  in  the  opinion  of  the  court  below 
R.  28). 

"If  the  command  of  the  statute  were  to  withdraw 
'  from  the  market,  instead  of  survey,  all  odd-numbered 
^  sections  within  the  40-miles  strip,  the  position  of  the 
railroad  company  in  this  case  would  be  impregnable; 
but  as  the  withdrawal  only  extends  to  the  lands  liere- 
!  by  granted,  we  must  look  elsewhere  to  ascertain  the 
meaning  of  those  precise  words.  There  is  good  reason 
for  withdrawing  lands  within  the  place  limits,  since 
these  lands  already  belong  to  the  railroad  company, 
as  soon  as  they  are  identified  by  the  location  of  the 
line,  while  lands  within  the  indemnity  limits  may 
never  be  required  at  all,  and  in  most  cases  are  required 
only  to  a  limited  extent.  Undoubtedly  the  company 
acquires  title  to  both  classes  of  lands  by  the  3d  section 
of  the  granting  act;  but  it  acquires  a  title  to  lands 
within  the  place  limits  by  a  present  grant;  but  to  land 
within  the  indemnity  limits,  only  by  a  future  power 
of  selection.  In  both  cases  the  statute  is  the  origin  of 
the  title;  but  in  the  one  case  it  gives  instantaneously; 
in  the  other  it  is  a  mere  promise  to  give  in  the  future, 
and  requires  the  action  of  the  railroad  to  perfect  it. 
The  words  'hereby  granted'  evidently  refer  to  the 
former."  (Emphasis  supplied). 

Of  course,  the  only  act  of  the  railroad  necessary  to  per- 
ict  the  grant  as  to  indemnity  lands  is  a  selection  thereof. 
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Again,  the  distinctive  definition   "in  praesenti"   applieii* 
to  the  place  land  is  the  key.  By  referring  to  the  land  m 
land  granted  in  praesenti  the  obvious  intention  is  to  dii 
tinguish  it  from  the  land  within  the  indemnity  limits,  ho\^ , 

ever,  it  cannot  be  disputed  that  the  railroad  company  aJl 

I' 
quired  those  lands  within  the  indemnity  limits  by  grant  an| ; 

neither  can  it  be  disputed  that  the  grant  as  to  the  seconij; 

indemnity  belt  must  be  found  within  the  Resolution  of  187(1^ 

This  is  self  evident  because  without  the  Resolution  of  1871 . 

the  company  could  never  have  become  entitled  to  any  lanqji 

within  the  area  embraced  by  the  second  indemnity  belt.  \  1 

We  have  given  no  consideration  to  the  case  of  N.P.  i ' 

McRae,  6  Land  Decisions  400,  quoted  from  by  the  couii^ 

.  \' 
below  (R.  26)  for  the  reason  that  that  decision  has  nothing  I 

I 
whatever  to  do  with  the  problem  involved.    As  stated  b! 

Secretary   Lamar,    in   the    opinion   from   which   the   couii 
quotes,  the  sole  issue  there  involved  was  as  follows:  , : 

"The  sole  issue  presented  in  this  case  is  whether  thj  | 
Northern  Pacific  Railroad  Company  has  a  grant  (|l 
lands  for  the  line  of  its  road  from  Portland  to  Pug(  | 
Sound." 

That  case  had  nothing  whatever  to  do  with  the  provis 
of  the  joint  resolution  with  which  this  case  is  concerne(j| 

During  the  interval  between  the  Act  of  July  2,   186'i  \ 
and  the  Joint  Resolution  of   1870,  the  prodigality  of  tfc  ; 
immense  grants  to  the  railroads  and  the  interest  of  tij 
public  therein  became  a  matter  of  the  utmost  concern.  S< 
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Sreat  Northern  R.  Co.  v.  U.S.,  315  U.S.  262,  62  S.  Ct. 
)29,  86  L.  Ed.  836.  The  development  of  the  policy  in  favor 
|)f  the  public  evidenced  by  such  proviso  as  the  one  here 
inder  consideration  coupled  with  the  circumstances  that  the 
^forthern  Pacific  had  failed  to  perform  the  conditions  of 
he  Act  of  1864  renders  it  well  nigh  inconceivable  that 
Congress  would  adopt  a  proviso  requiring  disposition  to 
ettlers  of  merely  that  fraction  of  the  lands  to  be  acquired 
mder  the  Joint  Resolution  of  1870  which  were  the  place 
ands  adjacent  to  the  newly  authorized  line  over  the  Cas- 
lades.  Such  an  idea  would  result  in  a  situation  which  we 
eel  would  be  indefensable.  Indemnity  lands  were  available 
or  settlement  and  preemption  until  selection  by  the  com- 
tany.  After  selection  by  the  company  and  approval  of  that 
election  title  to  the  indemnity  lands  vested  in  the  com- 
•any  and  the  company  became  the  owner  thereof  precisely 
s  was  true  as  to  the  place  lands.  What  then  is  the  result 
inder  the  lower  court's  ruling.'*  The  result  simply  stated 
70uld  be  that  the  place  lands  granted  by  the  Resolution  of 
870,  title  to  which  passed  to  the  railroad  company  imme- 
liately,  would  be  open  to  settlement  and  preemption  five 
ears  after  the  completion  of  the  road  whereas  the  in- 
emnity  lands  selected  by  the  company  to  replace  lands 
/hich  were  not  available  in  the  place  limit  would  not  be 
pen  to  settlement  and  preemption  after  their  selection  by 
tie  railroad  company.  This  result  is  absurd  on  its  face. 
The  railroad  company  would  acquire  a  better  right  under 
be  secondary  portion  of  the  grant  than  it  acquired  under 
tie  primary  portion  thereof.    It  seems  obvious  to  us  that 
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|i 

the  intent  of  the  congress  was  that  all  lands  acquired  b|; 

virtue  of  the  joint  resolution  should  be  open  to  settlemeo; 

i 

and  preemption  five  years  after  the  completion  of  the  ei^! 
tire  railroad. 

The  language  of  the  Joint  Resolution  of  1870  confirnc ! 
the  conclusion  that  the  proviso  is  applicable  to  all  of  thi|: 
land  acquired  under  the  terms  of  the  resolution.   First,  tb], 

joint  resolution  authorized  the  mortgaging  of  all  Norther; 

I 
Pacific's  property  of  all  kinds  and  descriptions,  thereby  en; 

powering  the  mortgaging  of  its  entire  unearned  land  grai ! 

including  indemnity  and  place  lands  granted  by  the  Resc^ 

lution  of  1870  and  making  it  plain  that  the  resolution    : 

applicable  to  all  lands  encompassed  by  the  resolution.  Nex  ^ 

the  resolution  reaflSirms  the  authorization  to  construct  th  J 

road  "under  the  provisions  and  with  the  privileges,  grani|^ 

and  duties  provided  for  in  its  act  in  incorporation,"  froiil 

the  original  point  specified  in  the  original  act  and  unspf] 

cified  in  the  joint  resolution  by  a  changed  main  line  rou^i 

to   Portland   with   authority   for   a   branch   line   to   Pug^j 

Sound  through  the  Cascade  mountains.    Thus  again  in  't\\ 

re-affirmation  of  authority  to  construct  the  road  the  refe^ 

ence  is  to  the  entire  line.   Next,  in  the  event  "in  any  stall' 

or  territory"  the  amount  of  land  granted  is  not  availabJ 

an  additional  "lieu  land"  belt  is  provided.    The  referenc 

to  "state  or  territory"  makes  it  plain  again  that  the  Joit 

Resolution  of  1870  is  embracing  the  line  from  beginnin 

to  end.   Lastly  within  the  single  section  comes  the  two-fol  \ 

proviso,  the  first  referring  to  disposition  and  the  seconi 

referring  to  foreclosure  sales  and  each  of  these  is  basei 


I  Northern  Pacific  Railway  Co.  27 

pon  the  words  "lands  hereby  granted."  The  proviso  gov- 
•ns  all  that  has  gone  before.  The  words  "lands  hereby 
ranted"  cannot  be  applied  to  a  small  fraction  thereof  as 
1  final  disposition  to  settlers  without  being  equally  ap- 
icable  to  but  a  small  fraction  as  to  foreclosure  sales.  Yet, 
jj  has  never  been  contended  that  the  proviso  as  to  fore- 
losure  sales  is  applicable  only  to  this  small  fraction  of  the 
I -ant,  no  doubt  for  the  reason  that  the  mortgage  authorized 
\t  the  Joint  Resolution  of  1870  is  clearly  applicable  to  the 
iitire  grant.  Just  as  the  proviso  as  to  foreclosure  applies 
I  the  lands  granted  along  the  entire  line  so  also  its  counter- 
|irt  as  to  final  disposition  of  granted  lands  applies  at  the 
^:ry  least  to  all  lands  acquired  under  the  joint  resolution. 

The  applicability  of  the  proviso  to  the  lands  here  in- 
')lved  is  confirmed  by  later  congressional  expression.  Thus 
(e  joint  congressional  committee  acting  under  the  Resolu- 
i')n  of  June  4,  1924,  (43  Statutes  at  Large,  461)  among  its 
('her  castigations  of  the  railroad  collusion,  fraud  and 
hunting  of  the  legislative  and  public  will  states  as  one  of 
ii  reasons  for  the  forfeiture  of  the  Northern  Pacific's  then 
itsanding  indemnity  claims: 

"(d)  The  failure  of  the  Northern  Pacific  Railroad 
Company  to  dispose  of  any  of  the  granted  lands 
through  settlement  and  preemption  after  July  4,  1884, 
as  required  by  the  Resolution  of  May  31,  1870,  *  *  *  " 
(Report  of  the  committee  is  found  in  the  Congressional 

j     Record  of  March  2,  1929,  70th  Congress,  2nd  Session, 

'     Vol.  70,  part  5,  pages  4118  to  5122). 

[Acting  upon  the  committee  report  the  Congress  by  its 
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act  of  June  25,  1929,  expressed  its  continuing  purpose  an  I 
intention  that  the  policy  of  the  joint  resolution  of  187i  \ 
relative  to  disposition  of  granted  lands  should  prevail  i 
Section  3  of  that  Act  {AG  U.S.  Statutes  at  Large,  p.  41;  41; 
U.S.C.A.,  Sec.  921)  provides  in  part  as  follows:  ( 

".  .  .  and  the  passage  of  this  Act  shall  not  be  cot\\ 
strued  as  in  anywise  evidencing  the  purpose  or  intetl  i 
tion  of  Congress  to  depart  from  the  policy  of  tbij 
United  States  expressed  in  the  resolution  of  May  3|i 
1870,  relative  to  the  disposition  of  granted  lands  hj 
said  grantee,  and  the  right  is  hereby  reserved  to  thj 
United  States  to,  at  any  time,  enact  further  legislatioi 
relating  thereto." 

The  Land  Grant  Case  of  1940 

The  lower  court  in  its  opinion  cites  and  relies  upon  U.l 
v.  Northern  Pacific  Ry.  Co.,  61  Sup.  Ct.  264,  311  U.S.  311 
85  L.  Ed.  210  (R.  30).    The  only  portion  of  that  opinid 
which  could  conceivably  be  considered  as  applicavle  is  xhi. 
portion  thereof  reading  as  follows:  | 

"We  hold,  contrary  to  the  Government's  assertio  j 
that  the  proviso  of  the  Resolution  of  1870,  requiridi 
the  lands  be  opened  by  the  company  to  settlement  an)  || 
preemption  applies  only  to  the  additional  lands  grante  i 
by  that  Resolution  and  not  to  lands  acquired  under  th, : 
grant  of  1864.  We  hold  further  that  the  compan  i 
was  not  a  trustee  of  the  lands  for  the  United  Stat(  i 
either  in  its  own  right  or  in  behalf  of  possible  settler'  j 
It  results  that  the  Government  cannot  call  upon  th, » 
company  to  account  as  a  trustee  for  the  proceeds  (jji 
sale  of  the  lands."   (Emphasis  supplied). 
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As  we  have  previously  pointed  out  the  lands  here  in- 
olved  are  not  lands  ''acquired  under  the  grant  of  1864" 
msequently  the  statement  from  the  land  grant  case  of 
HO  has  no  applicability  to  the  present  case.  Furthermore, 
hile  we  do  not  argue  in  this  case  that  the  proviso  can  be 
jplied  to  lands  which  were  included  within  the  Grant  of 
i}64  still  by  way  of  demonstration  that  the  land  grant 
^se  certainly  cannot  be  considered  as  authority  in  this 
Ise  we  submit  that  there  is  good  reason  in  that  opinion 
ir  holding  that  the  proviso  does  apply  to  lands  included 
ithin  the  grant  of  1864  but  which  were  not  earned  at  the 
me  of  the  joint  resolution.  The  case  was  brought  as  a 
I  suit  of  the  Act  of  June  25,  1929,  previously  cited,  direct- 
ig  the  forfeiture  of  certain  land  grants  to  the  Northern 
licific  and  instructing  the  Attorney  General  to  file  an 
;jtion  to  quiet  title,  for  accounting  and  damages  against 
ijC  Northern  Pacific  wherein  the  congress  expressed  its  con- 
laming  intent  as  to  disposition  by  the  Northern  Pacific  in 
jcordance  with  the  policy  of  the  Joint  Resolution  of  1870. 
1/  the  Act  of  May  22,  1936,  (49  Statutes  at  Large,  1369, 
^lapter  444)  there  was  authorized  a  direct  appeal  to  the 
Jipreme  Court  of  the  United  States  of  the  action  against 
brthern  Pacific  instituted  by  the  Attorney  General  in  ac- 
(rdance  with  the  Act  of  June  25,  1929.  The  proviso  of 
t,e  Joint  Resolution  of  May  31,  1870,  was  a  major  issue. 

'The  government  contended  in  its  appeal,  No.  33,  before 
te  Supreme  Court  of  the  United  States  that  the  proviso 
>is  binding  upon  Northern  Pacific  as  to  every  part  of  the 
lids  granted  to  it,  that  the  Northern  Pacific  had  breached 
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the  policy  of  the  United  States  prescribed  in  the  provisi; 

thereby  wholly  defeating  its   right   to  any  further  awar  ; 

(311  U.S.  317,  at  page  338).   The  Northern  Pacific  movelj 

to  dismiss  this  charge,  was  sustained  by  the  Special  Mastdi 

and  the  District  Court  ordered  the  dismissal.    On  appei|( 

the  Supreme  Court  of  the  United  States  reserved  its  ruling] 

saying:  jj 

"The  justices  who  heard  this  case  are  equally  divide!  | 
in  opinion  upon  these  issues.  No  opinion  is  expresse)  1 
upon  them,  and  they  are  reserved,  in  view  of  the  fa*  : 
that  our  rulings  on  other  issues  may  be  dispositive  C\ 
the  entire  controversy."   (311  U.S.  342).  I 

and  the  judgment  was  reversed  for  further  proceeding. 

j 

"The  appeal  in  No.  4  is  without  merit,  but,  uppj: 
the  appeal  in  No.  3,  the  judgment  is  reversed  and  tt 
cause  is  remanded  for  further  proceedings  as  indicate] 
in  this  opinion."  (311  U.S.  376). 

In  its  paragraph  18  of  the  opinion  the  Supreme  Cou 

of  the  United  States  passed  upon  the  government's  claijJ 

for  damages  by  reason  of  the  Northern  Pacific's  breach  (i 

the  proviso.    That  court  specifically  held,  contrary  to  th 

ruling   of   the   District   Court,    that   the   government  wsi 

entitled  to  prove  any  damage  to  it  or  advantage  to  tlj 

Northern  Pacific  arising  out  of  the  breach  of  the  proviso  3 

As  to  additional  lands  granted  by  the  joint  resolution  bi  ;i 

not  as  to  lands  "acquired"  under  the  grant  of  1864   (31,  J 
U.S.  268).    Here  we  might  remark  that  this  holding  is   \ 

judicial  determination  that  the  appellee  here  is  bound  1  c 

the  proviso  as  successor  to  the  federally  chartered  corporl  ^ 

tion,  the  foreclosure  sale  and  proceeedings  notwithstandin,!  t 
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'nited  States  v.  Northern  Pacific  R,  Co.,  supra,  311  U.S. 
;L7,  unquestionably  determined  that  the  proviso  established 

legally  enforceable  obligation.  It  unequivocally  decided 
|iat  the  obligation  applied  to  all  additional  lands  received 
f  the  company  under  the  Joint  Resolution  of  1870.  The 
(,>urt  reserved  the  question  as  to  whether  the  proviso  ap- 

ied  to  every  part  of  the  granted  lands  on  the  issue  of  for- 
iiture  of  right  to  further  awards  of  lands.  At  the  same 
loie  the  court  held  that  no  damages  would  lie  as  to  "lands 
;  quired"  under  the  Act  of  1864,  but  that  damages  would 
]i  as  to  the  lands  received  pursuant  to  Joint  Resolution  of 

570.  These  rulings  would  be  inherently  contradictory  un- 
]ss  the  word  "acquired"  is  given  its  logical  meaning, 
iimely  those  lands  actually  earned  by  adjacent  construc- 
ts accepted  by  the  government  under  the  terms  of  the 
j^  of  1846  but  prior  to  and  without  using  the  benefit  of 
le  Resolution  of  1870. 

1  The  court  also  reserved  the  question  of  whether  the 
\ 

leach  of  the  conditions  of  the  Act  of  1864  by  Northern 

licific  defeated  its  entitlement  thereunder  (311  U.S.  1365, 
I-ragraph  1).  The  court  in  United  States  v.  Northern  Pa- 
cic  R.  Co.  did  not  attempt  to  delineate  the  lands  which 
yitt  "acquired"  by  Northern  Pacific  under  the  Act  of 
164.    This  was  a  factual  matter,  the  decision  on  which 

;l 

^is  dependent  upon  the  taking  of  testimony  and  the  cause 
>is  remanded  for  that  purpose. 

The  case  was  finally  compromised  and  an  adjudication 

2  contemplated    by    Congress    was    not    had    and    Judge 
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Schwellenbach  so  stated.  See  U.S.  v.  Northern  Pacific  I J 
Co.,  41  Fed.  Supp.  273  at  280.  The  district  judge's  mi;  j 
givings  as  to  the  decree  based  upon  settlement  withoij 
congressional  authority  are  obvious  from  his  expression  ii 
The  consequence  of  this  decree  by  compromise  is  the  all 
sence  of  ruling  on  the  facts  and  contentions  which  tbj| 
Supreme  Court  of  the  United  States  reserved.  j|j 


By  the  foregoing  it  has  not  been  our  intention  to  a  j 
tempt  to  secure  in  this  court  a  review  of  this  court's  dec  I 
sion  in  Russell  v.  Northern  Pacific  Railway  Co.,  et  al : 
Cause  No.  14983.  We  have  been  concerned  only  with  tt( 
proposition  that  the  decision  of  the  Supreme  Court  of  tl ' 
United  States  in  the  land  grant  case  of  1940,  U.S.  v.  Nortl  i 
ern  Pacific  Ry.  Co.,  supra,  311  U.S.  317,  is  not  authority 
for  the  lower  courts  holding  that  the  proviso  does  not  app]  i 
to  the  lands  here  involved. 

THE  PROVISO  ENJOINS  UPON  THE  APPELLEE  A  POSITIV 
DUTY    TO    PERFORM    THE    ACTS    SOUGHT    TO    B  i 
COMMANDED  jj 


That  the  proviso  of  the  Joint  Resolution  is  a  peremptoj 
command  of  law  to  the  Company  is  demonstrated  by  t\ 
following  authorities.  ! 

In  U.S.  V.  N.  P.  Ry.  Co.,  61  Sup.  Ct.  264,  311  U.S.  3l' 
84  L.  Ed.  210,  the  land  grant  case  of  1940,  the  court  saic': 

"A  majority  of  the  Justices  who  heard  this  case  aj 
of  the  opinion  that  the  proviso  of  the  Resolution  (, 
1870  required  the  company  to  open  the  lands  granteli 
by  the  Resolution  to  preemption  and  settlement  at  tl 
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expiration  of  five  years  from  the  completion  of  the 
entire  line  in  1887,  whether  the  lands  were  then  sub- 
ject to  the  mortgage  or  not;  that  its  failure  so  to  do 
was  a  breach  of   its  contract  with   the   United   States 

I  and  that  the  Government  is  entitled,  if  it  can,  to  prove 
any  damage  to  it  or  advantage  to  the  company,  which 
resulted    from    this    breach    of    contract."     (Emphasis 

j     supplied ) . 

The  preemptory  nature  of  the  proviso  may  also  be  dem- 
istrated  by  comparison  with  the  grant  considered  in  the 
se  of  Oregon  &  California  Ry.  Co.  v.  U.S.,  238  U.S.  393, 
i  Sup.  Ct.  908,  59  L.  Ed.  1360.  The  proviso  in  the  granting 
jt  there  involved  read  as  follows: 

1  "That  the  lands  granted  by  the  act  aforesaid  shall 
be  sold  to  actual  settlers  only,  in  quantities  not  greater 
than  one  quarter  section  to  one  purchaser,  and  for  a 
price  not  exceeding  Two  Dollars  and  Fifty  Cents  per 
acre;" 

In  that  case  the  United  States  Supreme  Court  held  that 
tSe  above-quoted  proviso  was  not  a  mandate  to  sell  but  a 
Initation  of  the  power  to  sell.   The  court  said: 

I  "There  could  not  be  an  absolute  right  to  settle  or 
j  purchase  unless  there  was  an  absolute  compulsion  to 
I     sell."  ' 

The  Supreme  Court  was  clearly  correct  as  to  the  proviso 
ivolved  in  the  case  last  above  cited.  The  words  "shall  be 
sld  to  actual  settlers  only"  are  words  of  limitation,  not  of 
erection.  The  proviso  in  this  case,  on  the  other  hand,  re- 
cired  that  the  lands  be  subject  to  settlement  and  pre- 
option at  a  price  to  be  paid  to  the  company.    How  can 
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■J 
it  be  said  that  the  lands  are  open  to  settlement  and  prjj 

emption  if  the  company  could  refuse  to  sell  to  a  persqi 

seeking  to  purchase  under  the  proviso?    Clearly  the  provijii 

in  the  Resolution  of  1870  was  a  mandate  to  sell  providelii 

of  course,  that  there  should  be  a  purchaser.    This  requirj| 

ment  is  recognized  by  the  Supreme  Court  of  the  Uniteli 

States  in  the  quotation  set  forth  above  from  United  Stati 

V.  N.  P.  Ry.  Co.,  supra,  61  Sup.  Ct.  264.    That  this  wi.i 

and  is  a  continuing  requirement  is  demonstrated  by  tiji 

quotation  previously  set  forth  at  the  beginning  of  this  bri  | 

from  Oregon  &  California  Ry.  Co.  v.  U.S.,  supra,  238  U.  I 

393,  which  we  repeat  at  this  point.  i . 

"We  may  observe  that  the  Acts  of  Congress  are  la^ 

as  well  as  grants,  and  have  the  constancy  of  laws    1 

well  as  their  command  and  are  operative  and  obligj! 

tory  until  repealed."  i' 

i 
See  also  the  Act  of  Congress  of  1929  providing  for  tl  i 

bringing  of  the  action,  referred  to  by  respondent  as  ni 

Land  Grant  Case  of   1940,  wherein  the  Congress  of  t[*l 

United  States  said:  jj 

"*  *  *  and  the  passage  of  this  Chapter  shall  not  ^  i 
construed  as  in  anywise  evidencing  the  purpose  or  i  i 
tention  of  Congress  to  depart  from  the  policy  of  tVi 
United  States  expressed  in  the  resolution  of  May  3 
1870,  relative  to  the  disposition  of  granted  lands  1 
said  grantee,  and  the  right  is  hereby  reserved  to  tin 
United  States  to,  at  any  time,  enact  further  legislatid 
relating  thereto."  43  U.S.C.A.  923. 

This  proviso  of  the  Joint  Resolution  of  1870  was  ma« 
with  the  clear  intent  and  purpose  to  prevent  an  enormo 
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ant  to  the  Railway  Company  from  resulting  in  a  tre- 
^ndous  land  monopoly,  recognizing  that  such  would  not 
to  the  best  interest  of  the  country.  A  country  benefits 
Uy  as  its  people  are  benefitted  and  clearly  the  prospective 
irchasers  from  the  company  should  have  received  and 
ould  receive  the  benefit  of  the  proviso. 

It  is  understandable  that  the  Company  should  seek  to 
rpetuate  the  tremendous  advantage  received  by  virtue  of 
[;  land  grants  but  the  Congress,  in  making  the  additional 
mt  of  the  Resolution  of  1870,  sought  to  limit  that  ad- 
ntage  to  a  legitimate  and  reasonable  benefit  to  the  Com- 
Qy  in  aid  of  its  construction. 

I  CONCLUSION 

Based  upon  the  foregoing  it  is  respectfully  submitted  that 
ti  court  below  erred  in  sustaining  appellee's  motions  to 
(ash  and  in  rendering  judgment  dismissing  the  cause.  It 
1  further  submitted  that  if  the  purpose  of  the  Congress  is 
It  to  be  flouted  and  ignored  further  this  cause  must  be 
"^ersed  and  remanded  with  directions  to  overrule  the 
i;ition  to  quash. 

!    Respectfully  submitted, 

^LPH  J.  ANDERSON 
iANLEY  P.  SORENSON 

1)17  Power  Block,  Helena,  Montana 
,{   Attorneys  for  Appellant. 
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CHAP.  CCXVII— An  Act  Granting  Lands  to  Aid  in  tli  i 
Construction  of  a  Railroad  and  Telegraph  Line  frojl 
Lake  Superior  to  Puget's  Sound,  on  the  Pacific  Coaj  i 
by  the  Northern  Route. 

"Be  it  enacted  by  the  Senate  and  House  of  Represent  \ 
tives  of  the  United  States  of  America  in  Congress  a  j; 
sembled  *  *  * 

"SEC.  3.  And  be  it  further  enacted,  That  there  be,  a^^, 
hereby  is,  granted  to  the  'Northern  Pacific  Railroad  Qoil 
pany',  its  successors  and  assigns,  for  the  purpose  of  aidii.i 
in  the  construction  of  said  railroad  and  telegraph  line  ti 
the  Pacific  coast,  and  to  secure  the  safe  and  speedy  m^'^ 
portation  of  the  mails,  troops,  munitions  of  war,  and  pubjf  ( 
stores,  over  the  route  of  said  line  of  railway,  every  alter  i 
nate  section  of  public  land,  not  mineral,  designated  by  0(l^ 
numbers,  to  the  amount  of  twenty  alternate  sections  p;>, 
mile,  on  each  side  of  said  railroad  line,  as  said  compa^'G 
may  adopt,  through  the  territories  of  the  United  Stat*,-:: 
and  ten  alternate  sections  of  land  per  mile  on  each  side  ii>i 
said  railroad  whenever  it  passes  through  any  state,  ail^j 
whenever  on  the  line  thereof,  the  United  States  have  fil-' 
title,  not  reserved,  sold,  granted  or  otherwise  appropriate* ; 
and  free  from  preemption,  or  other  claims  or  rights,  at  tfJa 
time  the  line  of  said  road  is  definitely  fixed,  and  a  pk  i 
thereof  filed  in  the  office  of  the  commissioner  of  the  geneil  i 
land-office;  and  whenever,  prior  to  said  time,  any  of  sal  i 
sections  or  parts  of  sections  shall  have  been  granted,  so., 
reserved,  occupied  by  homestead  settlers,  or  preempted,  ' « 
otherwise  disposed  of,  other  lands  shall  be  selected  by  sa|l  y 
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)mpany  in  lieu  thereof,  under  the  direction  of  the  Secre- 
|ry  of  the  Interior,  in  alternate  sections,  and  designated  by 
Id  numbers,  not  more  than  ten  miles  beyond  the  limits 

('  said  alternate  sections;  *  *  * 

I 

I  "SEC.  4.   And  be  it  further  enacted.  That  whenever  said 

Northern   Pacific  Railroad   Company'   shall  have   twenty- 

j/e  consecutive  miles  of  any  portion  of  said  railroad  and 

ilegraph  line  ready  for  the  service  contemplated,  the  Pres- 

j'ent  of  the  United  States  shall  appoint  three  commissioners 

1  examine  the  same,  and  if  it  shall  appear  that  twenty- 

^'^e  consecutive  miles  of  said  road  and  telegraph  line  have 

l*en  completed  in  a  good,  substantial,  and  workmanlike 

lanner,  as  in  all  other  respects  required  by  this  act,  the 

cmmissisoners  shall  so  report  to  the  President  of  the  United 

i'ates,  and  patents  of  lands,  as  aforesaid,  shall  be  issued  to 

sid  company,  confirming  to  said  company  the  right  and 

tie  to  said  lands,  situated  opposite  to,  and  coterminous 

Aith,  said  completed  section  of  said  road;  and,  from  time 

t  time,  whenever  twenty-five  additional  consecutive  miles 

skll  have  been  constructed,  completed,  and   in  readiness 

al  aforesaid,   and   verified   by   said   commissioners    to   the 

lesident  of  the  United  States,  then  patents  shall  be  issued 

ti  said  company  conveying  the  additional  sections  of  land 

a  aforesaid,  and  so  on  as  fast  as  every  twenty-five  miles 

cUaid  road  is  completed  as  aforesaid:  Provided,  That  not 

Ore  than  ten  sections  of  land  per  mile,  as  said  road  shall 

tf  completed,  shall  be  conveyed  to  said  company  for  all 

tit  part  of  said  railroad  lying  east  of  the  western  boundary 

0  the  State  of  Minnesota,  until  the  whole  of  said  railroad 
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shall  be  finished  and  in  good  running  order,  as  a  first-claj  { 

i  I 

railroad,  from  the  place  of  beginning  on  Lake  Superior  jm 
the  western  boundary  of  Minnesota:  Provided,  also,  Thi  I 
lands  shall  not  be  granted  under  the  provisions  of  this  ad 
on  account  of  any  railroad,  or  part  thereof,  constructed  \i 
the  date  of  the  passage  of  this  act.  *  *  *  |i 

"SEC.  6.  And  be  it  further  enacted.  That  the  Presided 
of  the  United  States  shall  cause  the  lands  to  be  survey*!  j 
for  forty  miles  in  width  on  both  sides  of  the  entire  line  h 
said  road,  after  the  general  route  shall  be  fixed,  and  as  fsii] 
as  may  be  required  by  the  construction  of  said  railroaij<il 
and  the  odd  sections  of  land  hereby  granted  shall  not  \i 
liable  to  sale,  or  entry,  or  preemption  before  or  after  thi'i 
are  surveyed,  except  by  said  company,  as  provided  in  tb  i 
act;  but  the  provisions  of  the  act  of  September,  eighte«  i 
hunlred  and  forty-one,  granting  preemption  rights,  and  tit  ( 
acts  amendatory  thereof,  and  of  the  act  entitled  'An  A:  i 
to  secure  homesteads  to  actual  settlers  on  the  public  d-  i 
main,'  approved  May  twenty,  eighteen  hundred  and  sixi- 
two,  shall  be,  and  the  same  are  hereby,  extended  to  jIj 
other  lands  on  the  line  of  said  road,  when  surveyed,  e-j 
cepting  those  hereby  granted  to  said  company,  and  the  i;  i 
served  alternate  sections  shall  not  be  sold  by  the  govei*  J 
ment  at  a  price  less  than  two  dollars  and  fifty  cents  p-  " 
acre,  when  offered  for  sale. 

f 
"SEC.  8.   And  be  it  further  enacted.  That  each  and  eve!'  • 

grant,  right,  and  privilege  herein  are  so  made  and  givji ; 
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ll,  and  accepted  by,  said  Northern  Pacific  Railroad  Com- 
]iiny,  upon  and  subject  to  the  following  conditions,  namely: 
'hat  the  said  company  shall  commence  the  work  on  said 
md  within  two  years  from  the  approval  of  this  act  by  the 
Resident,  and  shall  complete  not  less  than  fifty  miles  per 
]ar  after  the  second  year,  and  shall  construct,  equip,  fur- 
ish,  and  complete  the  whole  road  by  the  fourth  day  of 
^ily,  anno  Domini  eighteen  hundred  and  seventy-six. 

I  "SEC.  9.  And  be  it  further  enacted,  That  the  United 
Jates  make  the  several  conditioned  grants  herein,  and  that 
t|ie  said  Northern  Pacific  Railroad  Company  accept  the 
sitne,  upon  the  further  condition  that  if  the  said  company 
Hike  any  breach  of  the  conditions  hereof,  and  allow  the 
stne  to  continue  for  upwards  of  one  year,  then,  in  such 
^e,  at  an  time  thereafter,  the  United  States,  by  its  con- 
fess, may  do  any  and  all  acts  and  things  which  may  be 
redful  and  necessary  to  insure  a  speedy  completion  of  the 
Slid  road. 

pSEC.  10.  And  be  it  further  enacted.  That  all  people  of 
tp  United  States  shall  have  the  right  to  subscribe  to  the 

i 

S)ck  of  the  Northern  Pacific  Railroad  Company  until  the 
^lole  capital  named  in  this  act  of  incorporation  is  taken 
Ik  by  complying  with  the  terms  of  subscription;  and  no 
rortgage  or  construction  bonds  shall  ever  be  issued  by 
s  d  company  on  said  road,  or  mortgage,  or  lien  made  in 
ay  way,  except  by  the  consent  of  the  congress  of  the 
liited  States. 
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"SEC.  20.  And  be  it  further  enacted,  That  the  better  ^ 
accomplish  the  object  of  this  act,  to  promote  the  pubd 
interest  and  welfare  by  the  construction  of  said  railrol 
and  telegraph  line,  and  keeping  the  same  in  worki^f 
order,  and  to  secure  to  the  government  at  all  times  (tjt; 
particularly  in  time  of  war)  the  use  and  benefits  of  tjji 
same  for  postal,  military,  and  other  purposes,  congress  m^,, 
at  any  time,  having  due  regard  for  the  rights  of  s^ 
Northern  Pacific  Railroad  Company,  add  to,  alter,  amei^^ 
or  repeal  this  Act."  ji 

"(No.  67).  A  Resolution  authorizing  the  Northern  "^i 
cific  Railroad  Company  to  issue  its  Bonds  for  the  Constn^-ij 
tion  of  its  Road  and  to  secure  the  same  by  Mortgage,  alli 
for  other  Purposes.  I' 

I: 

"Resolved  by  the  Senate  and  House  of  Representatives  ii 

the  United  States  of  America  in  Congress  assembled.  Tit; 

the  Northern  Pacific  Railroad  Company  be,  and  hereby  ji,i 

authorized  to  issue  its  bonds  to  aid  in  the  construction  aft 

equipment  of  its  road,  and  to  secure  the  same  by  mortgaia 

on  its  property  and  rights  of  property  of  all  kinds  and  f< 

scriptions,  real,  personal,  and  mixed,  including  its  franchja 

as  a  corporation;  and,  as  proof  and  notice  of  its  legal  e:i:i 

cution  and  effectual  delivery,  said  mortgage  shall  be  fiii 

i 
and  recorded  in  the  office  of  the  Secretary  of  the  Interi<f;j 

and  also  to  locate  and  construct,  under  the  provisions  aiJj 

with  the  privileges,  grants,  and  duties  provided  for  in  .^ 

act  of  incorporation,  its  main  road  to  some  point  on  Fum 

Sound,  via  the  valley  of  the  Columbia  river,  with  the  ri|[i 
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locate  and  construct  its  branch  from  some  convenient 
'>int  on  its  main  trunk  line  across  the  Cascade  Mountains 

Puget  Sound;  and  in  the  event  of  there  not  being  in  any 
bte  or  Territory  in  which  said  main  line  or  branch  may 
(  located,  at  the  time  of  the  final  location  thereof,  the 
lount  of  lands  per  mile  granted  by  Congress  to  said  Com- 
ny,  within  the  limits  prescribed  by  its  charter,  then  said 
mpany  shall  be  entitled,  under  the  directions  of  the  Sec- 
tary of  the  Interior,  to  receive  so  many  sections  of  land 
longing  to  the  United  States,  and  designated  by  odd  num- 
rs,  in  such  State  or  Territory,  within  ten  miles  on  each 
le  of  said  road,  beyond  the  limits  prescribed  in  said  char- 
:,  as  will  make  up  such  deficiency,  on  said  main  line  or 
anch,  except  mineral  and  other  lands  as  excepted  in  the 
arter  of  said  company  of  eighteen  hundred  and  sixty-four, 

the  amount  of  the  lands  that  have  been  granted,  sold, 

I 

lerved,  occupied  by  homestead  settlers,  preempted,  or 
:ierwise  disposed  of  subsequent  to  the  passage  of  the  act 
:  July  two,  eighteen  hundred  and  sixty-four.  And  that 
'enty-five  miles  of  said  main  line  between  its  western 
Iminus  and  the  city  of  Portland,  in  the  State  of  Oregon, 
nil  be  completed  by  the  first  day  of  January,  anno  Domini 
ijhteen  hundred  and  seventy- two,  and  forty  miles  of  the 
•naining  portion  thereof  each  year  thereafter,  until  the 
i'lole  shall  be  completed  between  said  points:  Provided, 
:)'it  all  lands  hereby  granted  to  said  company  which  shall 
^^t  be  sold  or  disposed  of  or  remain  subject  to  the  mort- 
age by  this  act  authorized,  at  the  expiration  of  five  years 
i|er  the  completion  of  the  entire  road,  shall  be  subject  to 
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settlement  and  preemption  like  other  lands,  at  a  price  !ii 
be  paid  to  said  company  not  exceeding  two  dollars  and  fif  : 
cents  per  acre;  and  if  the  mortgage  or  other  legal  procee- ■ 
ing,  or  the  mortgaged  lands  hereby  granted,  or  any  *:i 
them,  be  sold  by  the  trustees  to  whom  such  mortgage  in4 
be  executed,  either  at  its  maturity  or  for  any  failure  Is 
default  of  said  company  under  the  terms  thereof,  such  lanli 
shall  be  sold  at  public  sale,  at  places  within  the  States  ail 
Territories  in  which  they  shall  be  situate,  after  not  \m 
than  sixty  days'  previous  notice,  in  single  sections  or  s^l 
divisions  thereof,  to  the  highest  and  best  bidder;  Provid^i 
further,  That  in  the  construction  of  said  railroad,  Americ^i 
iron  or  steel  only  shall  be  used,  the  same  to  be  macj-o 
factured  from  American  ores  exclusively. 

"SEC.  2.  And  be  it  further  resolved.  That  Congress  m^i 
at  any  time  alter  or  amend  this  joint  resolution,  having  dj ! 
regard  to  the  rights  of  said  company,  and  any  other  partie:''] 
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ATE  OF  MONTANA  ] 

DUNTY  OF  LEWIS  AND  CLARK    J 

I 

being   first   duly 

'orn  upon  oath  deposes  and  says:  that  he  is  the  Printer 

lo  printed  the  foregoing  brief;  that  he  deposited  in  the 

f 

lited  States  postoffice  at  Helena,  Montana,  on  the   19th 

|y  of  June,  1957,  3  true,  complete  and  correct  copies  of  the 

regoing  brief,  enclosed  in  an  envelope  securely  sealed  with 

2  proper  amount  of  postage  affixed  thereto,  addressed  to 

ileman,  Lamey  &  Crowley,  that  there  is  regular  daily  com- 

iinication  by  mail  between  Helena,  Montana,  where  affiant 

IS  his  office  and  place  of  business  and  Billings,  Montana, 

I'lere  said  attorneys  reside  and  have  their  place  of  business. 


Subscribed  and   sworn   to  before  me   this- 
\y  of ,  1957. 


Notary  Public  for  the  State  of  Montana, 
Residing  at  Helena,  Montana. 


My  commission  expires. 


Nos.  15516-  15519 


lUnitcb  States 
Court  of  Eppeals 


for  tbe  IRtntb  Circuit 


KEITH  C.  MORTON, 


vs. 


NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation, 

ROBERT  E.  KUNTZ, 

vs. 
NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation, 

GENE  A.  PICOTTE, 

vs. 
NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation, 

JOHN  W.  MAHAN, 

vs. 
NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation, 


Appellant, 

Appellee. 
Appellant, 

Appellee. 
Appellant, 

Appellee. 
Appellant, 

Appellee. 


Brief  of  Hppellee  TRaUwaie  Company 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Montana 


COLEMAN,  LAMEY  &  CROWLEY 

By  CALE  CROWLEY 

Electric  Building 

Billings,  Montana 

Attorneys  for  Appellee  .^- 

Railway  Company 

Of  Counsel: 
M.  L.  COUNTRYMAN,  JR. 
ROBERT  P.  DAVIDSON 


AUG  2  6  19 


rf\^l^  i"   U  br.tl 


\iJ 


XIlnitc6  States 
Court  ot  Hppeals 


Ifor  the  HtMutb  (Tircuit 


KEITH  C.  MORTON. 


vs. 


NORTHERN  PACIFIC  RAILWAY 
j        COMPANY,  a  corporation, 

ROBERT  E.  KUNTZ, 

vs. 
(NORTHERN  PACIFIC  RAILWAY 
li       COMPANY,  a  corporation, 

GENE  A.  PICOTTE, 

vs. 
NORTHERN  PACIFIC  RAILWAY 
I        COMPANY,  a  corporation, 

JOHN  W.  MAHAN, 

vs. 
NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation. 


Appellant, 

Appellee. 
Appellant, 

Appellee. 
Appellant, 

Appellee. 
Appellant, 

Appellee. 


Brief  of  Hppellee  IRailwa^  Company 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Montana 


COLEMAN,  LAMEY  &  CROWLEY 

By  CALE  CROWLEY 

Electric  Building 

Billings,  Montana 

Attorneys  for  Appellee 

Railway  Company 

Of  Counsel: 

M.  L.  COUNTRYMAN,  JR. 
i    ROBERT  P.  DAVIDSON 


SUBJECT  INDEX 

Page 

STATEMENT  OF  ISSUE  1 

ARGUMENT  4 

A.  The  Act  of  1864 4 

B.  Legislative  History  Of  The  Act  of  1870 8 

C.  The  Act  of  1870  14 

D.  Decisions  Discussing  The  Nature  And 
Extent  of  The  Two  Grants 19 

E.  Decisions  Reflecting  That  The  Only  Lands 
Granted  By  The  Resolution  Were  Between 
Portland  and  Puget  Sound  20 

F.  Decisions  Reflecting  That  The  Restrictive 
Language  Of  The  Resolution  of  1870— "all 
lands  hereby  granted" — Did  Not  Contem- 
plate Land  In  Montana  29 

G.  Decisions  Construing  The  Nature  And  Ef- 
fect Of  The  Settlement  And  Preemption 
Proviso  Of  The  Joint  Resolution  Of  1870....     37 

1.  The  Land  Grant  Case  of  1940— U.S.  vs. 
N.  P.,  1940,  61  S.  Ct.  264,  85  L.  Ed.  210    37 

2.  Decree  in  41  F.  Supp 44 

3.  Russell  V.  N.  P.  et  al,  9th  C.  C,  238  F. 
(2d)  636,  cert,  denied  June  24,  1957,  77 

S.  Ct.  1400  44 

ANSWER  TO  ARGUMENT  OF 

APPELLANTS    47 

CONCLUSION   51 


ii 

TABLE  OF  AUTHORITIES 

Page 

A.  CASE  DECISIONS  QUOTED. 

1.  N.P.  V.  DeLacey,  1899,  19  S.  Ct.  791,  174 

U.  S.  622,  43  L.  Ed.  1111 24 

2.  Hewitt  V.  Schultz,  1901,  21  S.  Ct.  309,  45 

L.  Ed.  463, 180  U.  S.  139 25,  30 

3.  Russell  V.  N.  P.  et  al,  9th  C.  C,  238  F.  (2d) 
636,  cert,  denied  June  24,  1957,  77  S.  Ct. 
1400 26,  44 

4.  Southern  Pacific  v.  Bell,  1902,  22  S.  Ct. 
232,  183  U.  S.  679,  46  L.  Ed.  386 34 

5.  United  States  v.  N.  P.,  1904,  24  S.  Ct.  330, 
193  U.  S.  1,  48  L.  Ed.  593 25 

6.  U.  S.  V.  N.  P.,  1940,  61  S.  Ct.  264,  85  L.  Ed. 
210;  and  Later  Action  in  41  F.  Supp.  273....     37 

B.  CASE  DECISIONS  CITED: 

1.  Nelson  v.  N.  P.,  1903,  23  S.  Ct.  302, 188  U. 

S.  108,  47  L.  Ed.  406  19 

2.  N.  P.  V.  Townsend,  1903,  23  S.  Ct.  671,  190 

U.  S.  267,  47  L.  Ed.  1044 19 

3.  Oregon  &  C.  R.  Co.  v.  U.  S.  238  U.  S.  393, 

35  S.  Ct.  908,  59  L.  Ed.  1360 49 

4.  Payne  v.  Central  P.  R.  Co.,  41  S.  Ct.  314, 
255  U.  S.  228,  65  L.  Ed.  598 29 

5.  Russell  V.  N.  P.  et  al,  9th  C.  C,  238  F.  (2d) 
636,  cert,  denied  June  24,  1957,  77  S.  Ct. 
1400 14,  19 

6.  Southern  Pacific  v.  Bell,  1902,  22  S.  Ct.  232, 
183  U.  S.  679,  46  L.  Ed.  386 29 

7.  U.  S.  V.  N.  P.,  1894, 14  S.  Ct.  598, 152  U.  S. 
284,  38  L.  Ed.  443 13,  24; 


i 


Ill 

TABLE  OF  AUTHORITIES— (Continued) 

Page 

8.  U.  S.  V.  N.  P.,  1904,  24  S.  Ct.  330, 193  U.  S. 

1,  48  L.  Ed.  593 19 

9.  U.  S.  V.  N.  P.,  1920,  41  S.  Ct.  439,  256  U.  S. 

51,  65  L.  Ed.  825 19,  24 

10.     U.  S.  V.  N.  P.,  1940,  61  S.  Ct.  264,  85  L.  Ed. 
210;  and  Later  Action  in  41  F.  Supp. 
273 13,  19,  26,  51 

C.  LAND  DEPARTMENT  DECISIONS: 

1.  Atlantic  &  P.  R.  Co.,  Aug.  13,  1887,  6  L. 
Dec.  84  33 

2.  Heath  V.  N.  P.,  luly  17, 1909,  38  L.  Dec.  77     50 

3.  N.  P.  R.  R.  Co.,  March  21, 1894, 18  L.  Dec. 
255  23 

4.  A^.  P.  V.  Davis,  July  25,  1894,  19  L.  Dec. 

87 23,  31 

5.  A^.  P.  V.  McRae,  Sept.  30, 1887,  6  L.  Dec. 

400 13,  22 

6.  N.  P.  V.  Miller,  Aug.  2,  1888,  7  L.  Dec. 

100 31,  33 

7.  Opinion,  May  17, 1883,  2  L.  Dec.  511 21 

8.  Prest  V.  N.  P.,  May  23, 1884,  2  L.  Dec.  506..     20 

9.  Railroad  Grant,  Feb.  17, 1892,  14  L.  Dec. 

187  23 

D.  STATUTES: 

1.  C.  217, 13  Stat.  365,  Act  of  July  2, 1864 4 

2.  Res.  67 ,  16  Stat.  378,  Joint  Resolution   of 
May  31,  1870  14 

3.  46  Stat.  41,  Act  of  June  25,  1929  37 


IV 

TABLE  OF  AUTHORITIES— (Continued) 

Page 

CONGRESSIONAL  GLOBE:  9-13 

1870 

Feb.  8;  Pp.  1097 9 

Feb.  22,  28;  Pp.  1584-1586 9  | 

March  2;  Pp.  1624-1627 91 

Apr.  7;  Pp.  2480-2486;  Pp.  2491-2495....  9,  10  | 

Apr.  9;  Pp.  2539-2547 11  j 

Apr.  11;  Pp.  2569-2584 11,  12  j 

Apr.  20;  Pp.  2833-2848 12  | 

Apr.  21;  Pp.  2867-2869  :12-13  | 

May  25;  Pp.  3786-3798 13  I 


TUnfteb  States 
Court  of  Hppeals 

for  tbe  mintb  Circuit 


KEITH  C.  MORTON, 


vs. 


NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation, 

ROBERT  E.  KUNTZ, 

vs. 
NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation, 

GENE  A.  PICOTTE, 

vs. 
NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation, 

JOHN  W.  MAHAN, 

vs. 
NORTHERN  PACIFIC  RAILWAY 
COMPANY,  a  corporation. 


Brief  of  Hppellee 


Appellant, 

Appellee. 
Appellant, 

Appellee. 
Appellant, 

Appellee. 
Appellant, 

Appellee. 


STATEMENT  OF  ISSUE 
On  July  2,  1864,  Congress  passed  the  original  North- 
ern Pacific  Land  Grant  Act  (C.  217 ,  13  Stat.  365)  v^^hich 
authorized  construction  of  a  line  of  railroad  between 
Lake  Superior  and  Puget  Sound ;  made  a  grant  of  a  spe- 
cified amount  of  land  in  defined  "place  limits"  to  sub- 
sidize the  construction  of  the  road;  gave  the  company 


the  right  to  acquire  patents  to  the  sections  so  acquired;  j 
gave  the  company  a  right  of  indemnity  to  fulfill  the  grant  i 
to  the  extent  of  the  amount  originally  contemplated,  in  t 
the  event  of  a  deficiency  in  the  amount  of  land  in  the  i 
"place  limits"  specified;  and  authorized  a  "first  indem-  ( 
nity  strip"  in  which  the  right  of  indemnity  could  be  con-  i 
summated  so  that  the  full  amount  originally  granted  : 
would  be  given. 

On  May  31,  1870,  by  a  Joint  Resolution  (Res.  67,  16  ' 
Stat.  378),  Congress  authorized  construction  of  a  new 
line  of  railroad  between  Portland  and  Puget  Sound  not 
contemplated  by  the  1864  act;  made  a  new  land  grant  be- 
tween Portland  and  Puget  Sound  containing  similar 
"place  limits,"  and  a  similar  "first  indemnity  strip,"  to 
subsidize  the  new  construction ;  and  gave  the  company  the 
right  to  acquire  patents  to  sections  to  the  extent  of  the  |^ 
amount  of  land  contemplated  by  the  new  grant. 

In  addition.  Congress  authorized  a  "second  indem-  | 
nity  strip,"  along  the  old  line  of  1864,  and  the  new  line 
of  1870,  but  the  authorization  specified  that  sections 
could  be  acquired  in  the  "second  indemnity  strip"  only 
in  the  same  state  or  territory  in  which  there  was  a  defi-  n 
ciency  in  the  amount  of  lands  per  mile  in  the  original  ] 
charter  or  grant  for  that  same  state  or  territory. 

The  Joint  Resolution   also   added   a  settlement  and    i 

preemption  proviso  not  included  in  the  1864  act,  upon    i 

which  appellants  rely,  reading  in  part  as  follows: 

"  *  *  *  provided,  that  all  lands  hereby  granted  to    ' 
said    company  *  *  *  shall   be  subject  to   settlement   w 
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and  preemption  like  other  lands  *  *  *."     (Emphasis 
supplied.) 

These  four  cases  involve  the  ownership  of  lands  in 
the  "second  indemnity  strip"  in  the  Territory  and  State 
of  Montana  for  which  the  United  States  gave  a  patent 
to  appellee. 

Assuming  for  now  that  their  procedure  is  that  con- 
templated by  the  language  of  the  proviso  "shall  be  sub- 
ject to  settlement  and  preemption  like  other  lands,"  and 
long  after  appellee  received  patents  to  the  lands,  appel- 
lants separately  served  upon  appellee  in  writing  instru- 
ments entitled  "Application  To  Purchase  Granted 
Lands,"  and  demanded  that  appellee  execute  deeds  con- 
veying such  lands  to  appellants  at  a  consideration  of  $2.50 
per  acre.  Appellants  seek  a  writ  of  mandamus  compel- 
ling appellee  to  make  such  conveyance. 

The  District  Court  quashed  the  writs  sought,  and 
judgment  was  entered  in  each  of  the  four  cases  in  favor 
of  the  appellee  and  against  the  appellants  dismissing  the 
four  separate  actions. 

I  We  respectfully  submit  that  the  judgments  should  be 
affirmed  for  the  reason  that  no  lands,  either  place  or  in- 
demnity, were  granted  in  Montana  to  appellee  by  the 
later  act  of  1870,  that  the  only  lands  which  were  granted 
to  appellee  by  the  act  of  1870  were  additional  lands  be- 
tween Portland  and  Puget  Sound  to  subsidize  construc- 
tion of  the  new  line.  The  source  and  origin  of  the  title 
to  all  lands  in  Montana  was  the  Act  of  1864. 

In  addition,  we  respectfully  submit  that  when,  in  the 


later  act  of  1870,  Congress  restricted  the  settlement  and 
preemption  proviso  to  "all  lands  hereby  granted,"  it  in- 
tended or  contemplated  only  the  new  lands  granted  be- 
tween Portland  and  Puget  Sound,  and  did  not  contem-  i 
plate  any  land  in  Minnesota,  North  Dakota,  Montana,  i 
Idaho,  or  Western  Washington,  all  of  which  were  ac-  { 
quired  under  and  by  virtue  of  the  act  of  1864. 

ARGUMENT 
A.     The  Act  of  1864. 

July  2,  1864,  is  the  effective  date  of  the  original 
Northern  Pacific  Land  Grant  Act  (C.  217, 13  Stat.  365). 
Section  3  provided  that  at  the  time  the  line  of  railroad  6 
became  definitely  fixed,  and  a  plat  thereof  was  filed  in  ii 
the  general  land  office,  and  the  United  States  at  that  time  i 
had  full,  unencumbered  title,  then: 

"That  there  be,  and  hereby  is  granted  to  the  'North-  ! 
ern  Pacific  Railroad  Company,'  its  successors  and  as-  . 
signs  *  *  *  every  alternate  section  of  public  land,  > 
not  mineral,  designated  by  odd  numbers,  to  the  amount  i 
of  twenty  alternate  sections  per  mile,  on  each  side  of  i 
said  railroad  line,  as  said  company  may  adopt,  through  h 
the  territories  of  the  United  States  *  *  *."  h 

By  the  foregoing.  Congress  defined  for  the  Territories  |^ 

the  "place  lands"  or  "place  limits,"  located  in  a  strip  40  -I 

miles  wide  on  either  side  of  the  completed  line  of  road,  j' 

Realizing  that  the  United  States  might  not  have  full,  un-    i 

encumbered  title  to  these  place   lands,   and   that  there    i 

might  be  a  deficiency.  Congress  granted  a  right  of  in-    i 

demnity  and  defined  a  second  strip  10  miles  wide,  known 

as  the  "first  indemnity  strip,"  located  between  40  and  50 
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miles  from,  and  on  either  side  of,  the  completed  line  of 
road,  out  of  which  the  full  amount  of  land  granted  might 
be  fulfilled.  Preceding  the  designation  of  the  "first  in- 
demnity strip,"  Section  3  provided: 

"and  whenever,  prior  to  said  time  (that  is,  prior  to 
the  time  the  line  of  road  was  definitely  fixed  and  plat 
filed),  any  of  said  sections  shall  have  been  *  *  * 
otherwise  disposed  of,  other  lands  shall  be  selected  by 
said  company  in  lieu  thereof,  under  the  direction  of 
the  Secretary  of  the  Interior  *  *  *." 

Provisions  of  Section  6  are  of  particular  pertinence 
here.  Section  6  first  required  a  government  survey  for 
40  miles  in  width  on  either  side  of  the  entire  line  of  road, 
the  width  of  the  "place  strip"  in  territories.  It  then  pro- 
vided : 

"  *  *  *  the  odd  sections  of  land  hereby  granted  shall 
not  be  liable  to  sale,  or  entry,  or  preemption  before  or 
after  they  are  surveyed,  except  by  said  company,  as 
provided  by  this  act;  but  the  provisions  of  the  (pre- 
emption and  settlement  laws)  shall  be,  and  the  same 
are  hereby,  extended  to  all  other  lands  on  the  line  of 
said  road,  when  surveyed,  excepting  those  hereby 
granted  to  said  company.  *  *  *"  (Emphasis  sup- 
plied.) 

Under  the  foregoing  provisions  the  lands  in  the  "place 
limits"  were  never  subject  to  settlement  or  preemption 
except  by  appellee.  Indemnity  lands,  on  the  other  hand, 
were  at  all  times  subject  to  settlement  and  preemption  like 
other  lands  until  selected. 

In  authorizing  this  first  line  of  road  in  1864  between 
Lake  Superior  and  Puget  Sound,  Congress  subsidized  the 
construction  by  granting  a  specified  quantity  of  lands, 


specific  numbered  sections,  within  defined  "place  limits."  I 
A  defined  quantity  of  land  was  contemplated.  The  Rail-  I 
road  Company  was  required  to  definitely  fix  the  line  of  i 
road,  and  to  file  its  map  of  the  definite  location.  On  the 
date  that  map  was  filed,  title  to  all  those  sections  within  i 
the  place  limits  which  were  then  unencumbered,  vested  i 
in  the  Railroad  Company  in  praesenti  as  of  July  2,  1864,  '  i 
whether  surveyed  or  not.  Jl 

Congress  realized  that  title  to  many  of  those  sections  i 
might  be  otherwise  encumbered  when  the  line  of  road  :  ) 
became  definitely  fixed,  and  map  filed,  and  that  the  full  i  J 
amount  of  land  granted  might  not  be  available  in  the  ii 
"place  limits."  Congress  intended  that  the  full  amount  i 
granted  pass  to  the  Railroad  Company.  Accordingly,  in  •  i 
addition  to  the  "place  limits,"  it  granted  a  right  of  in-  iii 
demnity  for  any  lands  lost  from  the  "place  limits,"  des-  i  i 
ignated  a  "first  indemnity  strip,  and  required  a  public  *  i 
survey  40  miles  wide  on  either  side  along  the  entire  line  « 
of  road.  If,  after  survey,  there  appeared  to  be  a  defi-  iJ 
ciency  in  the  lands  granted  in  the  "place  limits"  from  the  \  i 
amount  of  land  originally  contemplated  and  originally  hi 
granted,  the  Railway  Company  could  select  replacements !  c 
in  the  indemnity  strip  to  make  up  that  deficiency.  The  ,  i 
Secretary  of  Interior  then  had  the  duty  to  ascertain  Hi 
whether  those  sections  selected  in  the  indemnity  strip  \  ] 
were  otherwise  unencumbered  as  of  the  date  of  selection,  ( 
and  whether  they  were  non-mineral  in  character.  If  un-  I'l 
encumbered  as  of  the  date  of  selection,  and  non-mineral  !  i 
in  character,  it  was  the  duty  of  the  Secretary  of  Interior  j| 


to  issue  patents  to  the  Railway  Company  for  such  lands 
selected. 

Congress  also  desired  to  settle  the  country.  It  speci- 
fied that  indemnity  lands  were  at  all  times  open  to  settle- 
ment and  preemption  until  settled. 

Title  to  all  sections  in  the  "place  limits"  which  were 
otherwise  unencumbered  when  the  map  of  definite  loca- 
tion was  filed  vested  immediately  in  the  Railroad  Com- 
pany as  of  July  2,  1864.  They  were  "lands  hereby  grant- 
ed." They  were  never  thereafter  open  to  settlement  or 
preemption. 

As  indicated,  the  right  to  lands  in  the  indemnity  limits 
likewise  vested  immediately  as  of  the  date  the  map  of 
definite  location  was  filed  by  the  terms  of  the  granting 
act.  Title  could  not  vest,  however,  until  a  later  date  of 
selection,  and  then  only  if  the  lands  as  of  the  date  of  se- 
lection were  otherwise  unencumbered  and  non-mineral 
in  character.  Selection  for  purposes  of  indemnification 
could  not  be  made  until  after  the  survey  directed  by  the 
act  had  been  completed.  Indemnity  lands  were  open  to 
settlement  and  preemption  at  all  times  until  selected. 
They  were  never  "lands  hereby  granted." 

It  is  clear  that  the  source  of  the  title  to  indemnity 
lands  as  well  as  place  lands,  and  the  right  to  acquire  such 
lands,  arose  out  of  the  original  granting  act.  The  right  of 
indemnification  was  fixed  as  of  the  moment  of  the  grant- 
ing act;  the  amount  of  land  for  which  the  Railroad  Com- 
pany was  to  be  indemnified  was  determined  as  of  the  date 
the  map  of  definite  location  was  filed;  the  right  to  ac- 
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quire  such  lands  vested  as  of  that  date  by  the  terms  of  the  ;  i 

granting  act;  but  whether  or  not  the  right  was  ever  to  be   fi 

consummated  depended  upon  the  status  of  the  title  at  the  t!  \i 

later  date  of  selection.    The  source  of  title,  however,  and    i 

the  right  to  acquire  title,  to  all  indemnity  lands  between    i 

Lake  Superior  and  Puget  Sound  arose  out  of  the  act  of  |  i 

July  2,  1864. 

B.     Legislative  History  of  Joint 
Resolution  of  1870. 

By  1870,  there  was  an  increasing  sentiment  in  Con-    \ 

gress  to  specifically  limit  land  grants  with  some  form  of  ]  j 

j 
a  settlement  and  preemption  proviso.    Some  members  of  *  : 

Congress  wanted  to  apply  such  provisos  to  all  land  grants,    i 

whether  new  or  old.    Others  felt  it  would  be  unconscion-  >  < 

able  to  apply  such  a  proviso  to  those  grants  which  had  I  j 

already  been  given  by  Congress,  but  agreed  that  they  '  i 

should  be  applied  to  all  new  grants. 

In  considering  the  Joint  Resolution  of  May  31,  1870,  i 
which  authorized  a  new  line  between  Portland  and  Puget  I  ^ 
Sound,  and  made  a  new  grant  of  additional  lands  between  >\ 
Portland  and  Puget  Sound,  not  contemplated  by  the  act  1 1 
of  1864,  Congressmen  made  repeated  attempts  to  draft  a  '  \ 
settlement  and  preemption  proviso  that  would  apply  to  '  1 
the  old  grant  of  1864  between  Lake  Superior  and  Puget  j  ] 
Sound,  as  well  as  to  the  new  grant  of  1870  between  Port-  jw 
land  and  Puget  Sound.    All  were  defeated. 

It  is  helpful  and  revealing  to  trace  through  the  de-    \ 
bates  in  Congress  only  that  portion  of  the  discussion  con- 
cerning  the   settlement    and    preemption    proviso    upon 
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which  the  appellants  now  rely.    There  was  a  clear  intent 
upon  the  part  of  Congress  to  apply  such  a  provision  to 
all  new  land  grants,  but  not  to  affect  the  grant  in  the  act 
of  1864,  already  made  by  Congress. 
j        Action  taken  by  the  Senate  on  the  Joint  Resolution  of 
1870  is  found  on  the  following  pages  of  the  Congression- 
al Globe:    Feb.  8,  Pp.  1097;  Feb.  22;  Feb.  28,  Pp.  1584- 
1586;  Mar.  2,  Pp.  1624-1627;  Apr.  7,  Pp.  2480-2486,  Pp 
2491-2495;  Apr.  9,  Pp.  2539-2547;  Apr.  11,  Pp.  2569- 
2584;   Apr.    20,    Pp.    2833-2848;   Apr.    21,    Pp     2867- 
2869. 

Proceedings  before  the  House  are  found  on  the  fol- 
lowing pages  of  the  Congressional  Globe:     May  5,  Pp. 
3263-3271;  May  10,  Pp.  3343-3348;  May  11,  Pp.  3365- 
,3368;  May  25,  Pp.  3786-3798;  and  May  26'  Pp    3850- 
3853. 

On  February  28,  the  Joint  Resolution,  without  any 
settlement  and  preemption  proviso  whatsoever,  was  taken 
up  and  first  discussed  (Pp,  1584-1585). 

On  March  2,  Senator  Wilson  of  Massachusetts  re- 
quested to  amend  the  Joint  Resolution  by  adding  the  fol- 
owing : 

I  !T^!  additional  alternate  sections  of  land  hereby 
granted  by  this  act  shall  be  sold  by  the  company  only 

1  to  actual  settlers  in  quantities  not  exceeding  160  acres 
or  quarter-section  to  any  one  settler  at  prices  not  ex- 
ceeding $2.50  per  acre.''    (Pp.  1626-1627) 

^Pril  7,  Senator  Howell  from  Iowa  moved  to  amend 

Vilson's  proposed  amendment  to  change  the  words  "sec- 

ons  of  land  hereby  granted  by  this  resolution"  to  the 
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words  "sections  of  land  heretofore  granted  and  hereby 
granted  by  this  resolution."  (P.  2480).  After  consid- 
erable discussion  had  passed  on  the  floor  of  the  Senate, 
Senator  Howell  then  stated: 

"If  the  Senator  will  yield  a  moment,  I  understand 
this  grant,  so  far  as  the  amendment  I  offered  is  con- 
cerned, has  already  been  made;  and  therefore  I  do 
not  know  that  it  becomes  me  at  this  stage  to  interfere 
to  make  that  amendment,  and  so  I  withdraw  it.  But 
I  will  stand  by  the  amendment  that  was  offered  by  the 
Senator  from  Massachusetts."    (P.  2482.) 

On  that  same  date,  April  7,  Senator  Casserly  of  Cali- 
fornia renewed  the  amendment  which  had  been  proposed 
by  Howell,  and  which  Howell  had  withdrawn  with  the 
foregoing  language.  Senator  Pomeroy  argued  with  re- 
spect to  an  amendment  that  would  apply  the  settlement  j  \ 
and  preemption  proviso  to  the  lands  "heretofore  grant- 
ed" as  well  as  to  the  lands  "hereby  granted": 

"If  the  Senator  from  California  (Mr.  Casserly)  had 
read  carefully  the  amendment  of  the  Senator  from 
Massachusetts  he  would  have  seen  that  all  that  is  em- ' 
braced  in  the  new  grant  is  put  at  $2.50  an  acre  *  *  *; 
but  I  apprehend  the  Senator  from  California  is  too 
good  a  lawyer  to  suppose  that  he  can  make  that  apply 
to  a  grant  which  already  exists  and  that  the  company 
have  had  in  their  possession  rightfully  for  several 
years.  *  *  *  It  is  a  species  of  retrograde  legislation, 
going  backward.  It  is  in  the  nature  of  violating  a 
contract,  which  is  only  a  little  less  than  an  immorality 
whenever  proposed  by  any  legislative  body.  While 
( ?)  Congress  has  power  to  do  it,  of  course,  I  (do  not?) 
doubt;  but  it  certainly  has  not  the  right  to  do  it  *  *  *. 
When  that  was  not  in  the  original  act,  it  is  too  late  to 
put  it  in  now."  (Pp.  2482-2483;  we  are  uncertain  of 
the  accuracy  of  the  language  marked?.) 
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"Mr.  CASSERLY.  I  understand  that  the  amend- 
ment which  I  renewed  obviated  that  objection.  If  I 
have  renewed  the  wrong  amendment  that  was  my 
mistake. 


"Mr.  CASSERLY.  My  intention  was  to  apply 
the  original  amendment  to  the  new  grant."  (P.  2483) 

*     *     * 

"  *  *  *  I  wish  to  withdraw  the  amendment  which  I 
renewed.  *  *  *  If  it  undertakes  to  deal  with  the 
lands  already  granted,  of  course  I  shall  not  wish  to 
offer  any  such  amendment.    *  *  *"    (P.  2484) 

On  April  9,  there  was  considerable  discussion  of  the 
amendment  proposed  by  Senator  Wilson  (Pp.  2539-2547), 
and  on  April  1 1  some  significant  events  took  place  (Pp- 
2569-2584).  Senator  Thurman  of  Ohio  requested  Wilson 
to  temporarily  withdraw  his  amendment  so  as  to  permit 
Thurman  to  offer  an  amendment  (P.  2569).  Thurman's 
amendment  in  addition  to  numerous  other  restrictions 
and  limitations  also  provided  specifically  "that  the  alter- 
nate sections  of  land  heretofore  or  hereby  granted  to  said 
company  *  *  *  shall  be  sold  by  said  company  to  actual 
settlers  upon  the  same,  and  to  no  other  person  or  persons." 
(P.  2569).  With  respect  to  that  Thurman  amendment, 
Senator  Wilson  stated : 

"Mr.  WILSON.  I  move  to  strike  out  in  the 
amendment  the  words  'heretofore  or,'  so  that  the  terms 
of  the  amendment  of  the  Senator  from  Ohio  will  ap- 
ply only  to  so  much  of  the  land  as  is  granted  by  this 
Resolution,  and  will  not  interfere  with  the  original 
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grant.     I  do  not  wish  to  take  anything  of  that  grant     i 
away."    (P.  2580.)  j., 

Mr.  Casserly  then  asked  Senator  Wilson  what  was  before     < 

the  Body.    To  that  Mr.  Wilson  replied: 

"Mr.   WILSON.      I    will    simply   say   that   my     i 
amendment  is  to  strike  out  the  words  'heretofore  or/ 
so  that  the  provisions  of  the  amendment  of  the  Sena- 
tor from  Ohio  shall  apply  to  the  grant  now  made,  and     i 
not  to  the  original  grant.  ,!„ 

*     *     *  -^It 

"Mr.  CONKLING.    It  makes  it  prospective,  and  ;  { 
not  retrospective  also."  If 

Upon  the  vote,  Wilson's  motion  to  strike  from  the  amend-     \ 

ment  the  words  "heretofore  or"  was  passed  by  the  Sen-    i 

ate,  and  such  language  was  stricken.    (Pp.  2581-2582.)        \ 

The  Thurman  amendment  as  thus  modified  was  itself  |i 
rejected.    On  that  same  date,  April  11,  Wilson's  initial 
proposed  amendment  was  then  put  to  a  vote  and  rejected.  | 
(P.  2584.) 

On  April  20,  Wilson  proposed  another  amendment 
which  was  a  form  of  settlement  and  preemption  proviso 
applicable  only  to  the  new  lands  granted  by  the  resolution. 
Although  it  was  defeated,  the  discussions  reflected  the 
growing  sentiment  in  Congress  that  all  new  grants  of  lands 
should  be  subjected  to  some  form  ot  a  settlement  and 
preemption  proviso.    (Pp.  2842-2846). 

April  21  saw  final  activity  in  the  Senate  which  by 
unanimous  vote  had  consented  that  the  Joint  Resolution 
would  be  voted  on  at  3  :00.  Mr.  Scott  had  offered  as  an 
amendment  the  settlement  and  preemption  proviso  in  the 
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final  form  in  which  it  passed,  and  upon  which  the  ap- 
pellants now  rely,  which  was  then  included  in  the  Joint 
Resolution  as  it  finally  passed  on  that  date.  (Pp.  2868- 
2869). 

It  is  clear  from  examining  the  discussions  in  the 
House,  that  the  House  understood  it  was  the  intention 
of  the  Senate  to  apply  the  settlement  and  preemption  pro- 
viso only  to  the  new  lands  granted  by  the  Resolution,  and 
not  to  lands  acquired  by  reason  of  the  original  Act  of 
1864.  On  May  11  and  May  25,  Mr.  Hawley  and  Mr. 
Sargent  offered  amendments  that  all  lands  granted  to  the 
Company  should  be  subject  to  the  settlement  and  preemp- 
tion proviso  (Pp.  3367,  3788).    Mr.  Sargent  then  said: 

"Mr.  SARGENT.  The  joint  resolution  as  it 
passed  the  Senate  and  as  now  pending,  provides  that 
if  after  five  years  the  lands  granted  by  this  bill  are 
not  sold  they  shall  be  subject  to  settlement  and  preemp- 
tion like  other  lands,  at  not  exceeding  $2.50  an  acre. 
I  wish  to  extend  that  provision  to  all  lands  granted  by 
any  law  to  this  company;  *  *  *."    (P.  3788) 

Other  amendments  were  likewise  offered  in  the  House 
to  impose  the  settlement  and  preemption  proviso  on  all 
lands,  including  those  acquired  under  the  Act  of  1864, 
and  each  and  all  of  such  attempts  were  defeated. 

The  following  decisions  have  commented  upon  the 

foregoing  convincing  legislative  history: 

N.  P.  V.  McRae,  6  L.  Dec.  400; 

U.  S.  V.  N.  P.,  14  S.  Ct.  at  603;  152  U.S.  284,  38 
L.  Ed.  443; 

U.  S.  -v.  N.  P.,  61  S.  Ct.  at  287,  311  U.S.  at  368; 
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Russell  V.  N.  P.  et  al,  9th  CO.,  238  F.  (2d)  636, 
Cert.  Den.  June  24,  1957. 


We  respectfully  submit  that  it  is  clear  from  the  leg-  I 
islative  history  what  Congress  meant  when  it  added  a  I 
settlement  and  preemption  proviso  with  the  restrictive  i 
language  "lands  hereby  granted."     It  was  intended  to  ; 
apply  the  proviso  only  to  the  new  and  additional  lands    j 
granted  by  the  resolution  between  Portland  and  Puget    r 
Sound.     It  was  never  intended  to  apply  the  proviso  to    t 
any  lands,  place  or  indemnity,  in  Minnesota,  North  Da-    }■ 
kota,  Montana,  Idaho,  or  Western  Washington,  granted  \z 
by  the  Act  of  1864. 

Such  is  even  more  clear  when  we  consider,  as  we  shall  i 
later  on  in  this  brief,  those  decisions  of  the  Supreme  i 
Court  of  the  United  States  which  have  construed  the  i 
meaning  of  the  language  "lands  hereby  granted,"  and  '  c 
those  decisions  which  have  directly  considered  the  mean-  J 
ing  and  effect  of  this  settlement  and  preemption  proviso,  i 
Appellants,  of  course,  would  have  the  court  ignore  such  1 
decisions,  because  with  the  legislative  history  quoted  j 
above,  they  make  such  a  formidable  obstacle  for  the  ap-  ^ 
pellants  to  overcome.  {  | 

C.     The  Act  of  1870.  \  ' 

On  May  31,  1870,  the  Joint  Resolution  became  effec-     : 

tive  (Res.  67,  16  Stat.  378).    It  authorized  the  railroad     J 

company  to  locate  and  construct  a  new  main  line  between     i 

Portland  and  Puget  Sound:  I  ;| 

"under  the  provisions  and  with  the  privileges,  grants,  j  j 
and  duties  provided  for  in  its  act  of  incorporation." 


I 
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In  other  words,  we  must  read  into  the  Joint  Resolution 
the  sections  of  the  act  of  1864,  including  the  two  of  par- 
ticular importance  here,  Sections  3  and  6.  The  Joint 
Resolution  accordingly  provided  the  same  "place  limits" 
and  "first  indemnity"  strip,  with  respect  to  the  new  main 
line  between  Portland  and  Puget  Sound: 
Section  3 : 

"That  there  be,  and  hereby  is  granted  to  the 
'Northern  Pacific  Railroad  Company,'  its  successors 
and  assigns  *  *  *  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile,  on  each 
side  of  said  railroad  line,  as  said  company  may  adopt, 
through  the  territories  of  the  United  States  *  *  *. 

a    *    *    * 

"And  whenever,  prior  to  said  time  (that  is,  prior 
to  the  time  the  line  of  road  was  definitely  fixed  and 
plat  filed),  any  of  said  sections  shall  have  been  *  *  * 
otherwise  disposed  of,  other  lands  shall  be  selected  by 
said  company  in  lieu  thereof,  under  the  direction  of 
the  Secretary  of  the  Interior  *  *  *. 

Section  6  (after  requiring  a  survey  40  miles  in  width)  : 

"  *  *  *  the  odd  sections  of  land  hereby  granted  shall 
not  be  liable  to  sale,  or  entry,  or  preemption  before 
or  after  they  are  surveyed,  except  by  said  company, 
as  provided  by  this  act;  but  the  provisions  of  the  (pre- 
emption and  settlement  laws)  shall  be,  and  the  same 
are  hereby,  extended  to  all  other  lands  on  the  line  of 
said  road,  when  surveyed,  excepting  those  hereby 
granted  to  said  company.  *  *  *"  (Emphasis  sup- 
plied.) 

The  joint  resolution  also  created  a  second  indemnity 

strip  between  50  and  60  miles  on  either  side  of  both  the 

old  line  of   road   created   between   Lake   Superior  and 
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Puget  Sound  by  the  Act  of  1864,  and  the  new  line  of  road 
between  Portland  and  Puget  Sound  created  in  1870,  with 
one  limitation.  A  replacement  selection  could  be  made 
in  the  second  indemnity  strip  only  within  the  same  state 
or  territory  for  which  there  was  a  deficiency  in  the  basic 
charter  or  grant  for  that  state  or  territory. 

Again,  it  should  be  noted  that  if  we  looked  only  to 
the  Sections  3  and  6  in  construing  the  Joint  Resolution, 
the  newly  granted  "place  lands"  between  Portland  and 
Puget  Sound  would  never  be  subject  to  settlement  and 
preemption  except  by  appellee,  whereas  indemnity  lands 
were  at  all  times  subject  to  settlement  and  preemption 
like  other  lands.  However,  we  have  before  us  the  fore- 
going debates  from  which  Congress  thereafter  added  the 
settlement  and  preemption  proviso,  specifically  restrict- 
ing the  proviso  to  the  "lands  hereby  granted"  by  the  reso- 
lution between  Portland  and  Puget  Sound.  The  settle- 
ment and  preemption  proviso  upon  which  these  appel- 
lants rely,  stated  in  part: 

"  *  *  *  Provided,  that  all  lands  hereby  granted  to 
said  company  *  *  *  shall  be  subject  to  settlement 
and  preemption  like  other  lands  *  *  *".  (Empha- 
sis supplied.) 

The  foregoing  legislative  history  is  convincing  that  it  was 

intended  by  Congress  to  apply  this  proviso  only  to  the 

additional   lands    between    Portland    and    Puget   Sound 

granted  by  the  resolution. 

In  authorizing  the  new  line  of  road  in  1870  between 

Portland  and  Puget  Sound,  Congress  specified  that  it 
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should  be  under  the  same  terms  and  conditions  as  the 
original  granting  act  for  the  line  between  Lake  Superior 
and  Puget  Sound,  thereby  defining  between  Portland  and 
Puget  Sound  the  same  "place  limits"  and  the  same  "first 
indemnity  strip." 

By  that  time,  however,  the  place  limits  and  the  first 
indemnity  strip  obviously  were  not  adequate  to  satisfy 
the  quantity  of  land  granted  in  1864  to  subsidize  the  old 
line,  and  might  not  satisfy  the  quantity  granted  in  1870 
for  the  new  line  between  Portland  and  Puget  Sound.  To 
that  end.  Congress  in  the  act  of  1870  added  the  "second 
indemnity  strip"  for  both  the  old  line  authorized  in  1864, 
and  the  new  line  in  1870. 

Patent  to  a  section  in  the  second  indemnity  strip  in 
Montana  required  first,  a  grant  in  the  "place  limits"  in 
Montana  in  the  act  of  1864,  and  second,  of  equal  im- 
portance, the  grant  in  1864  of  a  right  of  indemnity  in  the 
event  of  a  deficiency  in  the  amount  of  lands  in  the  "place 
limits"  in  Montana  contemplated  by  the  act  of  1864. 
Whether  title  was  ever  acquired  to  land  in  an  indemnity 
strip  depended  upon  the  later  acts  of  survey,  selection  by 
appellee,  and  administrative  determination  of  the  status 
of  title  as  of  the  date  of  selection.  The  right  to  acquire 
I  title,  however,  the  source  of  the  title  was  the  act  of  1864 
and  vested  when  the  map  of  definite  location  was  filed. 

The  act  of  1870  did  not  purport  to  grant  any  lands 
to  the  Railroad  Company  in  Minnesota,  North  Dakota, 
Montana,  Idaho,  or  Western  Washington.  The  source 
of  title  for  all  lands  in  such  states  or  territories  was  still 
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the  full  amount  of  the  original  subsidy  granted  by  Con- 
gress in  the  act  of  1864.  The  act  of  1870  did  nothing 
more  than  authorize  an  additional  second  indemnity  strip 
out  of  which  the  original  grant  of  1864  might  be  satisfied. 
It  may  be  helpful  to  examine  an  excerpt  from  the 
Joint  Resolution  which  provided  in  part: 

"Resolved  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, that  the  Northern  Pacific  Railroad  Com- 
pany be,  and  hereby  is,  authorized  *  *  *  to  locate 
and  construct,  under  the  provisions  and  with  the  priv- 
ileges, grants,  and  duties  provided  for  in  its  act  of  in- 
corporation, its  main  road  to  some  point  on  Puget 
Sound,  *  *  *;  and  in  the  event  of  their  not  being  in 
any  state  or  territory  in  which  said  main  line  or  branch 
may  be  located,  at  the  time  of  the  final  location  there- 
of, the  amount  of  lands  per  mile  granted  by  Congress 
to  said  company,  within  the  limits  prescribed  by  its 
charter,  then  said  company  shall  be  entitled,  under  the 
directions  of  the  Secretary  of  the  Interior,  to  receive 
so  many  sections  of  land  belonging  to  the  United 
States,  and  designated  by  odd  numbers,  in  such  state 
or  territory,  within  10  miles  on  each  side  of  said  road, 
beyond  the  limits  prescribed  in  said  charter,  as  will 
make  up  such  deficiency,  on  said  main  line  or  branch, 
*  *  *:  Provided,  that  all  lands  hereby  granted  to 
said  company  *  *  *  shall  be  subject  to  settlement 
and  preemption  like  other  lands,  *  *  *."  (Empha- 
sis supplied.) 

How  can  the  appellants  seriously  urge  that  by  the  fore- 
going language  Congress  was  making  a  grant  of  land  in 
the  second  indemnity  strip  in  Montana? 

The  full  quantity  of  lands  granted  in  Montana  was 
fixed  as  of  July  2,  1864.  Title  to  all  lands  "hereby  grant- 
ed" in  the  place  limits  in  Montana  vested  as  of  July  2, 


19 


1864,  and  was  determined  as  of  the  date  the  map  of  defi- 
nite location  was  filed.  The  right  to  be  indemnified  for 
any  deficiency  was  founded  in  the  act  of  1864.  The 
amount  for  which  the  railroad  was  to  be  indemnified  in 
Montana  was  determined  as  of  the  date  that  the  map  of 
definite  location  was  filed.  No  title  vested  in  the  Rail- 
way Company  to  a  single  acre  of  land  in  Montana  by  the 
grant  contemplated  by  the  Act  of  1870.  The  only  land 
granted  by  the  Act  of  1870  was  land  between  Portland 
and  Puget  Sound. 

D.     Decisions  Defining  The  Nature  And  Extent 
Of  The  Grants  To  The  Railroad  Company. 

Many  decisions  of  the  Supreme  Court  of  the  United 

States  have  discussed  specifically  the  Northern  Pacific 

land  grants,  and  other  identical  land  grants.    We  cite  a 

few  only  of  the  cases  which  we  feel  will  corroborate  the 

foregoing  analysis  of  the  grants. 

Nelson  v.  N.  P.,  1903,  23  S.  Ct.  302, 
188  U.S.  108,  47  L.  Ed.  406; 

N.  P.  V.  Townsend,  1903,  23  S.  Ct.  671, 
190  U.S.  267,  47  L.  Ed.  1044; 

U.  S.  V.  N.  P.,  1904,  24  S.  Ct.  330, 
193  U.S.  1,  48  L.  Ed.  593; 

U.  S.  V.  N.  P.,  1920,  41  S.  Ct.  439, 
256  U.S.  51,  65  L.  Ed.  825; 

U.  S.  V.  N.  P.,  1940,  61  S.  Ct.  270, 

311  U.S.  317,  85  L.  Ed.  210;  see  later  action 

in  41  F.  Supp.  273. 

See  also: 

Russell  V.  N.  P.,  9th  C.C,  238  F.  (2d)  636, 
cert,  denied  June  24, 1957,  77  S.  Ct.  1400. 
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In  addition  to  citing  the  foregoing  decisions,  we  shall 
discuss  in  some  detail  later  on  in  this  brief  the  decision 
in  1940  commonly  called  the  "Land  Grant  Case  of  1940," 
and  we  shall  also  discuss  in  more  detail  the  recent  deci- 
sion by  this  Ninth  Circuit  Court  of  Russell  v.  The  Texas 
Company  et  al,  9th  C.C,  238  F.  (2d)  636,  cert,  denied 
June  24, 1957,  77  S.  Ct.  MOO,  both  of  which  in  our  opin- 
ion dispose  of  this  litigation. 

E.  Decisions  Reflecting  That  The  Only  Lands 
Granted  By  The  Resolution  Were  Between 
Portland  and  Puget  Sound. 

Appellants  would  have  the  court  ignore  the  repeated 
statements  in  various  decisions  that  describe  the  lands 
granted  by  the  resolution  of  1870  as  the  lands  between 
Portland  and  Puget  Sound ;  that  discuss  the  lands  granted 
by  the  act  of  1864  as  all  lands  east  of  the  Portland-Puget 
Sound  line;  and  that  have  decided  that  the  language 
"lands  hereby  granted"  means  those  "place  lands"  con- 
templated by  Sections  3  and  6  for  which  title  passed  in 
praesenti  as  of  the  date  of  the  granting  act,  and  not  to  the 
indemnity  lands.  Such  decisions  are  helpful  and  point 
the  way  in  these  cases.  Appellants  have  cited,  and  can 
cite,  no  authority  to  the  contrary. 

1.     In  Prest  v.  N.  P.,  May  23,  1884,  2  L.  Dec.  506, 

Secretary  Teller  stated : 

"Lands  within  indemnity  limits  are  not  granted  lands. 
The  company  as  to  those  lands  does  not  claim  to  ac- 
quire title  until  actual  selection.     (Pp.  506.) 

*     *     * 
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"These  are  instances  of  construction  put  upon 
withdrawals  within  granted  limits.  If  any  distinction 
is  to  be  made  it  seems  to  me  that  the  withdrawal  of 
land  within  indemnity  limits  should  be  more  strictly 
construed  against  the  grantee  than  a  withdrawal  with- 
in granted  limits.  *  *  *  Under  the  scheme  of  the 
granting  act  to  the  Northern  Pacific  Company  which 
designates  indemnity  limits,  and  under  the  provision 
in  the  act  that  lands  in  lieu  of  those  lost  in  place  shall 
be  selected  'under  the  direction  of  the  Secretary  of 
the  Interior,'  it  has  come  to  be  regarded  as  the  duty  of 
the  Secretary  to  withdraw  from  other  disposition  a 
sufficient  quantity  of  lands  within  indemnity  limits 
to  make  good  those  lost  in  granted  limits.  (Pp.  507- 
508.) 


"In  the  latter  case  the  lands  were  within  the  grant- 
ed limits.  In  the  Ryan  case  the  land  was  within  in- 
demnity limits,     *  *  *."     (Pp.  510.) 

Title  to  lands  in  the  place  limits  vested  immediately  as 
of  the  date  of  the  legislation.    They  were  lands  "hereby 
granted,"  whereas  title  to  lands  in  the  indemnity  limits 
i   might  never  vest  in  the  Railway  Company. 

2.  Again,  in  discussing  the  indemnity  lands  of  the 
Northern  Pacific  Railway  Company,  and  the  power  of 
executive  withdrawals,  2  L.  Dec.  511,  May  17, 1883,  Sec- 
retary Teller  stated : 

"In  many  instances  acts  making  grants  in  aid  of  the 
construction  of  railroads  provide  for  an  executive 
withdrawal  of  the  lands  within  the  granted  limits. 
These  acts  do  not,  however,  generally  provide  for  the 
executive  withdrawal  of  lands  within  the  indemnity 


limit 


*  *  * 


"Now,  with  respect  to  the  definite  location,  the 
law  makes  absolute  grant,  with  precision  from  that 
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date  as  to  particular  lands,  because  those  lands  are  im- 
mediately identified  as  a  whole — being  the  alternate 
sections  on  each  side  of  said  road.  The  circumstances 
or  status  of  each  tract — whether  'vacant'  or  'appro- 
priate'— can  then  be  ascertained.  When  ascertained 
it  either  falls  within  the  grant  as  of  its  date  or  fails  to 
pass  on  account  of  such  exception  as  the  law  declares. 

"As  to  indemnity,  the  law  gives  at  date  of  definite 
location,  not  title  but  a  right  to  acquire  title  by  selec- 
tion— based  on  the  deficiency  ascertained  as  above. 
And  the  provision  of  1870  rests  on  a  possibility  that 
at  date  of  definite  location  there  may  be  in  some  state 
or  territory  a  want  of  sufficient  lands  in  the  limits 
fixed  in  1864,  on  account  of  subsequent  disposals,  to 
make  the  full  original  grant,  and  allows  the  deficiency 
thus  caused  to  be  supplied  beyond  the  original  limits." 
(Pp.  513-514,  Pp.  515.) 

3.     On  September  30,   1887,  in  Northern  Pacific  v. 

McRae,  6  L.  Dec.  400,  Secretary  Lamar  discussed  the 

extent  of  the  grant  between  Portland  and  Puget  Sound, 

basing  authority  for  it  solely  in  the  later  resolution  of 

1870: 

"Now,  the  grant  provided  for  in  its  act  of  incor- 
poration is  every  alternate  section  of  public  land  not 
mineral  (except  coal  and  iron)  designated  by  odd 
numbers  to  the  amount  of  twenty  alternate  sections 
per  mile  on  each  side  of  said  railroad  line,  through 
the  Territories  of  the  United  States,  and  ten  sections 
per  mile  on  each  side  of  said  railroad  whenever  it 
passes  through  any  State. 

"I  am  clearly  of  the  opinion  that  by  the  joint 
resolution  of  May  31,  1870,  Congress  intended  that 
the  grant  of  twenty  sections  per  mile  on  each  side  of 
the  road  to  aid  in  the  construction  of  said  road  should 
be  extended  to  the  whole  line  of  the  road  including 
that  part  of  the  main  line  via  the  valley  of  the  Col- 
umbia river  through  Portland  to  Puget  Sound.   This 
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conclusion  based  alone  upon  the  language  of  the  joint 
resolution  would  be  confirmed,  if  confirmation  was 
necessary,  by  the  debates  in  Congress  upon  said  reso- 
lution while  it  was  pending  and  make  clear  the  mani- 
fest purpose  of  said  resolution. 

"(Quoting  from  the  significant  debates  in  Congress.)" 

4.  To  the  same  effect  as  the  foregoing  is  the  decision 
of  Northern  Pacific  Railroad  Company  v.  Davis,  July 
25, 1894,  19  L.  Dec.  87. 

5.  In  discussing  the  conflicting  grants  between  the 

Northern  Pacific  and  the  Oregon  &  California  Railroad 

Company,  Secretary  Noble,  February  17,  1892,  in  14  L. 

Dec.  187,  stated : 

"It  will  be  seen  that  the  effect  of  said  resolution  was 
to  change  the  branch  to  main  line,  and  vice  versa,  and 
also  to  provide  for  a  land  grant  for  the  new  line — 
viz:  a  connecting  piece  between  Portland,  Oregon, 
and  Puget  Sound.  (Pp.  188)  *  *  *" 

"In  your  instructions  to  the  Register  and  Receiver 
at  Oregon  City,  Oregon,  dated  January  19,  1891,  (not 
reported),  under  the  forfeiture  act,  it  was  held  by  you 
that,  east  of  Portland,  Oregon,  the  grant  for  the  North- 
ern Pacific  Railroad  Company  is  under  the  Act  of 
July  2,  1864  (supra),  (Pp.  188)  *  *  * 

"The  Act  of  1864  made  the  location  of  the  grant 
therein  provided  for,  in  this  vicinity,  reasonably  cer- 
tain, and  the  location  of  1865  imparted  additional  in- 
formation upon  the  subject.  The  Joint  Resolution  of 
1870  merely  changed  the  name  of  this  part  of  the 
line,  by  designating  it  as  the  main  line,  instead  of  the 
branch  line,  but  the  grant  remained  under  the  Act  of 
1864,  (Pp.  189-190)  *  *  *.  This  applies  with  equal 
force  in  the  present  controversy,  and  having  deter- 
mined that  the  grant  for  the  Northern  Pacific  Rail- 
road Company,  east  of  Portland,  Oregon,  is  under  the 
Act  of  July  2,  1864  *  *  *."   (Pp.  190). 
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6.  Secretary  Smith,  March  21,  1894,  in  18  L.  Dec. 

255,  said : 

"The  original  grants  made  by  the  Act  of  Con- 
gress, approved  July  2,  1864  (13  Stat.,  365),  provided 
for  a  branch  line  terminating  at  Portland,  Oregon. 

''By  the  Resolution  of  May  31,  1870  (16  Stat., 
378),  this  grant  was  made  to  apply  to  the  line  provid- 
ed for  by  the  Resolution  of  April  10,  1869  (16  Stat., 
57),  which  provided  for  an  extension  of  the  branch 
line  from  Portland  to  Puget  Sound.  It  is  true  that 
the  Resolution  of  May  31,  1870  (supra),  changed  the 
branch  line  to  the  main  line,  and  provided  for  a  con- 
tinuous line  to  Puget  Sound  by  way  of  Portland,  but 
this  Department  has  always  held  that  there  are  two 
grants,  and  that  the  grant  from  Portland  north  was 
made  by  the  Resolution  of  May  31,  1870." 

7.  Prior  decisions  of  the  Supreme  Court  have  clearly 
shown  that  no  lands  were  granted  by  the  Joint  Resolution 
of  1870,  except  those  in  aid  of  the  Portland-Tacoma  line. 

In  United  States  v.  Northern  Pacific  Railroad  Com- 
pany, 1894, 14  S.  Ct.  598, 152  U.S.  284,  38  L.  Ed.  443,  the 
Court  held  that  the  Joint  Resolution  "should  be  regarded 
as  giving  a  subsidy  of  lands  in  aid  of  the  construction  of 
a  new  road,  not  before  contemplated,  that  would  directly 
connect  Portland  and  its  vicinity  with  Puget  Sound." 

8.  In  Northern  Pacific  Railway  Company  v.  De- 
Lacey,  1899, 19  S.  Ct.  791,  174  U.S.  622,  43  L.  Ed.  1111, 
the  land  in  controversy  was  within  the  primary  limits 
of  the  1870  land  grant  for  the  Portland-Tacoma  line  as 
definitely  located,  and  the  1864  Cascade  Branch,  as  def- 
initely located  across  the  Cascade  Mountains  to  Puget 
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Sound.    The  Court  held  that  the  Company  acquired  title 

to  the  land  under  the  1864  Act.    It  said  (Pp.  628): 

"The  defendant  contends  that  the  land  in  contro- 
versy was  excluded  by  operation  of  law  from  the  grant 
of  1864  by  the  resolution  of  May  31,  1870.  Herein  he 
assumes  that  the  effect  of  that  resolution  was  to  blot 
out  the  grant  under  the  act  of  1864.  The  resolution 
did  not  have  that  effect.  It  was  not  an  amendment  to 
the  third  section  of  the  act  of  1864  which  granted  the 
lands." 

9.  In  Hewitt  V.  Schultz,  1901,  21  S.  Ct.  309,  45  L. 

Ed.  463, 180  U.S.  139,  the  Court  said : 

"An  answer  to  these  questions  may  be  found  in  the  act 
of  July  2d,  1864,  as  interpreted  by  the  Land  Depart- 
ment for  many  years  past.  We  will  now  advert  to 
such  of  the  provisions  of  that  act  as  are  pertinent  to 
the  present  inquiry. 

"By  the  3d  section  of  the  act  Congress  granted  to 
the  Northern  Pacific  Railroad  Company  (quoting 
section  3). 

"This  section  has  been  often  under  examination 
by  this  court,  and  in  repeated  decisions  it  has  been 
held  that  the  act  of  Congress  'granted  to  the  Northern 
Pacific  Railroad  Company  only  public  land  to  which 
the  United  States  had  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from 
pre-emption  or  other  claims  or  rights  at  the  time  its 
line  of  road  was  definitely  fixed,  and  a  plat  thereof 
filed  in  the  office  of  the  Commissioner  of  the  General 
Land  Office,' — lands  that  were  not,  at  that  time,  free 
from  pre-emption  or  other  claims  or  rights  being  ex- 
cluded from  the  grant.  (Citing  many  cases.)  ;  and 
authorities  cited  in  each  case.  The  cases  all  speak  of 
the  granted  lands  as  those  within  the  place  limits." 
(21  S.  Ct.  at  311.) 

10.  In  United  States  v.  Northern  Pacific,  1904,  24 
S.  Ct.  330, 193  U.S.  1,  48  L.  Ed.  593,  the  Court,  after  cit- 
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ing  the  Act  of  1864  as  making  a  grant  in  aid  of  the  con- 
struction of  a  railway  from  Lake  Superior  to  some  point 
on  Puget  Sound,  said: 

"On  May  31,  1870,  Congress  passed  a  joint  resolu- 
tion making  an  additional  grant  to  the  same  company 
for  the  location  and  construction  of  'its  mair;  road  to 
some  point  on  Puget  Sound  via  the  valley  of  the  Col- 
umbia River,  with  the  right  to  locate  and  construct 
its  branch  from  some  convenient  point  on  its  main 
trunk  line  across  the  Cascade  Mountains  to  Puget 
Sound."     (16  Stat,  at  Large  378.) 

"The  line  east  of  Portland  provided  for  iti  the  Act 
of  1864  formed  nearly  a  right  angle  at  Portland  with 
the  line  from  there  to  Puget  Sound  provided  for  in 
the  Joint  Resolution,  and  thus  the  two  grants  over- 
lapped, and  the  lands  in  suit  fell  within  the  overlap. 
*  *  *  While  the  line  from  Portland  to  Puget  Sound 
and  east  across  the  Cascade  Mountains  was  built  and 
the  grants  earned.'' 

11.  In  the  Land  Grant  Case  of  1940,  the  United 
States  V.  Northern  Pacific  Railway  Company,  1940,  61 
S.  Ct.  264,  85  L.  Ed.  210,  311  U.S.  317,  the  court  so  held. 
Since  we  shall  discuss  the  case  fully  later  on,  we  shall 
not  duplicate  here. 

12.  In  Russell  V.  Texas  Company,  9th  C.C.,  238  F. 

(2d)  636,  cert,  denied  June  24,  1957,  77  S.  Ct.  1400,  this 

Court  described  the  grant  of  1870  as  follows: 

"  *  *  *  In  1870,  Congress  passed  a  resolution  which 
■*"  *  *  granted  additional  lands  in  Oregon  and  Wash- 
ington to  the  Company." 

13.  Argument  of  Appellants. 

We  respectfully  submit  that  the  foregoing  constitute 
an  abundance  of  authority  reflecting  that  the  Joint  Reso- 
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lution  granted  no  lands  in  Montana.  The  source  of  title 
to  lands  in  Montana  is  the  original  act  of  1864.  The  only 
lands  granted  by  the  resolution  of  1870  were  between 
Portland  and  Puget  Sound. 

Appellants,  at  pages  22  and  23  of  their  brief,  cite 
authorities  which  we  feel  support  this  view.  Indemnity 
lands  in  any  state  are  acquired  as  a  part  of  the  basic  grant 
for  the  state  in  which  they  are  acquired.  Indemnity  lands 
in  Minnesota,  North  Dakota,  Montana,  Idaho,  and  West- 
ern Washington  are  acquired  as  a  part  of  the  1864  grant. 
The  only  indemnity  lands  acquired  as  a  part  of  the  1870 
act  are  between  Portland  and  Puget  Sound.  In  this  con- 
nection the  appellants  state: 

"The  railroad  company  was  to  receive  a  specified 
amount  of  land  measured  by  the  primary  provision  of 
the  grant  relative  to  the  place  lands.  The  only  purpose 
apparent  for  the  indemnity  provision  was  to  replace 
lands  which  were  for  some  reason  not  available  in  the 
place  limits.  When  those  lands  were  acquired  they 
obviously  become  as  much  a  part  of  the  grant  as  were 
the  lands  within  the  place  limits.  In  the  case  of 
United  States  v.  N.P.  Railway  Co.,  256  U.S.  51,  41 
Sup.  Ct.  439,  65  L.  Ed.  825,  828,  we  find  the  following 
language  of  the  Supreme  Court  of  the  United  States 
demonstrating  this  proposition: 

"  'The  provision  relating  to  indemnity  lands 
*was  as  much  a  part  of  the  grant  and  contract  as 
the  one  relating  to  land  in  place  (Payne  v.  Central 
P.R.  Co.  255  U.S.  288,  ante,  598,  41  Sup.  St.  Rep. 
314),  and  it  is  apparent  from  the  granting  act  and 
resolution  that  "it  was  the  purpose  of  Congress  in 
making  the  grants  to  confer  a  substantial  right  to 
land  within  the  indemnity  limits  in  lieu  of  lands 
lost  within  the  place  limits."     Weyerhaeuser  v. 
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Hoyt,  219  U.S.  380,  387,  55  L.  Ed.  258,  261,  31 
Sup.  Ct.  Rep.  300.'     (Emphasis  supplied) 

"This  proposition  is  also  supported  by  the  case  of 
Southern  Pacific  Railroad  Co.  v.  Bell,  22  Sup.  Ct. 
232,  183  U.S.  679,  46  L.  Ed.  386,  and  by  the  very  quo- 
tation from  that  case  which  is  set  forth  in  the  opinion 
of  the  court  below  (R.  28). 

"  '  *  *  *Undoubtedly  the  company  acquires 
title  to  both  classes  of  lands  by  the  3d  section  of 
the  granting  act;  but  it  acquires  a  title  to  lands 
within  the  place  limits  by  a  present  grant;  but  to 
land  within  the  indemnity  limits,  only  by  a  future 
power  of  selection.  In  both  cases  the  statute  is  the 
origin  of  the  title;  but  in  the  one  case  it  gives  in- 
stantaneously; in  the  other  it  is  a  mere  promise  to 
give  in  the  future,  and  requires  the  action  of  the 
railroad  to  perfect  it.  The  words  "hereby  grant- 
ed" evidently  refer  to  the  former.'  (Emphasis 
supplied)." 

The  foregoing  quotation  from  pages  22  and  23  of  ap- 
pellants' brief  states  our  position  with  clarity.  The  Joint 
Resolution  made  an  additional  grant  of  lands  in  the  place 
limits  between  Portland  and  Puget  Sound;  gave  a  right 
of  indemnity  in  the  event  of  a  deficiency;  and  defined 
both  a  first  and  a  second  indemnity  strip  out  of  which  the 
grant  could  be  fulfilled. 

As  to  the  lands  east  of  the  Portland-Puget  Sound  line, 
the  company  acquired  no  title  under  the  Joint  Resolution. 
Before  appellee  was  given  a  patent  by  the  United  States 
to  any  lands  in  the  "second  indemnity  strip"  in  Montana, 
there  had  to  be  first  a  grant  of  place  lands  in  Montana 
by  the  act  of  1864;  and  second,  a  grant  in  the  act  of  1864 
of  the  right  of  indemnity  in  the  event  of  a  deficiency  in 
the  grant  for  the  place  limits.    As  stated  by  the  Supreme 
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Court  of  the  United  States  in  the  Forest  Reserve  Case, 
U.  S.  V.  N.  P.,  41  S.  Ct.  439,  256  U.S.  51,  65  L.  Ed.  285, 
in  Payne  v.  Central  Pac.  R.  Co.,  41  S.  Ct.  314,  255  U.S. 
228,  65  L.  Ed.  598,  and  Southern  Pacific  v.  Bell,  22  S.  Ct. 
232, 183  U.S.  679,  46  L.  Ed.  386,  the  source  of  the  title  to 
all  lands  in  Montana  was  the  act  of  1864;  the  company 
acquired  title  to  both  place  and  indemnity  lands  in  Mon- 
tana by  the  3rd  section  of  the  act  of  1864;  in  both  cases, 
the  act  of  1864  was  the  origin  of  the  title. 

Paraphrasing  the  statement  at  page  22  of  appellants' 
brief,  the  railroad  company  by  the  act  of  1864  was  to 
receive  a  specified  amount  of  land  measured  by  the  pri- 
mary provision  of  the  grant  relative  to  the  place  lands  in 
Montana.  The  only  purpose  for  the  indemnity  provision 
was  to  replace  lands  which  were  granted  by  the  act  of 
1864  in  the  place  limits  in  Montana,  but  which  were  for 
some  reason  unavailable  in  those  limits.  When  those 
lands  in  Montana  were  acquired,  whether  first  or  second 
indemnity,  they  were  as  much  a  part  of  the  grant  of  1864, 
as  were  the  lands  within  the  place  limits.  In  all  three 
cases — place,  first  indemnity,  or  second  indemnity — the 
act  of  1 864  was  the  origin  of  the  title. 

F.     Decisions  Reflecting  That  The  Restrictive 
Language  Of  The  Resolution  Of  1870— "all 
lands  hereby  granted" — Did  Not  Contemplate 
Land  In  Montana. 

It  is  not  only  our  view  that  the  resolution  granted  no 
lands  in  Montana,  but  it  is  also  our  view  that  when  Con- 
gress used  the  restrictive  language  limiting  the  settlement 
and  preemption  proviso  to  "all  lands  hereby  granted," 
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it  contemplated  only  those  lands  within  the  place  limits 
between  Portland  and  Puget  Sound  to  which  title  passed 
in  praesenti  as  of  the  date  of  the  resolution.  Once  again 
the  appellants  would  have  the  court  ignore  the  decisions 
construing  the  meaning  of  such  language.  Appellants,  of 
course,  cite  no  cases  to  the  contrary. 

In  Hewitt  v.  Schulz,  21  S.  Ct.  309,  45  L.  Ed.  463, 180 
U.S.  139,  decided  on  January  7,  1901,  the  court  had  to 
expressly  decide  what  lands  Congress  contemplated  and 
intended  by  the  language  "lands  hereby  granted"  as  used 
in  sections  3  and  6  of  the  Act  of  1864.  The  court  held 
that  only  the  place  lands,  title  to  which  passed  in  praesenti 
as  of  the  date  of  the  act,  were  contemplated.  Such  lan- 
guage did  not  apply  to  indemnity  lands.  Hewitt,  home- 
stead patentee,  filed  suit  in  ejectment  against  Schultz,  a 
purchaser  from  the  N.  P.  R.  Co.  which  asserted  owner- 
ship by  reason  of  the  land  grant  act.  The  land  involved 
was  within  the  first  indemnity  strip  in  the  Territory  of 
North  Dakota.  The  opinion  relates  the  history  with  ref- 
erence to  the  definite  location  of  the  road.  A  map  desig- 
nating the  general  route  was  filed  March  30,  1872.  On 
April  22,  1872,  the  Secretary  of  Interior  ordered  a  with- 
drawal of  all  lands  in  the  place  limits  shown  on  the  map 
of  general  route.  On  June  11,  1873,  map  of  definite  lo- 
cation was  filed.  On  June  24,  1873,  the  land  department 
ordered  a  withdrawal  of  all  lands  in  the  first  indemnity 
strip.  The  land  in  dispute  was  located  in  that  first  in- 
demnity strip.  On  April  10,  1882,  Hewitt  settled  on  the 
lands  and  thereafter  qualified  for  a  patent  unless  he  was 
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barred  from  doing  so  by  the  earlier  withdrawal  order 

of  June  24,  1873.     No  selection  had  been  made  by  the 

company  before  April  10,  1882.    In  fact  it  was  not  until 

March    19,   1883,  that  the  company  filed  its  "selection 

list"  embracing  the  land  involved.    The  Department  of 

the  Interior  relying  on  N.  P.  v.  Miller,  7  L.  Dec.  100, 

and  N.  P.  v.  Davis,  19  L.  Dec.  87,  held  that  the  lands  in 

the  indemnity  limits  did  not  fall  within  the  place  or 

granted  limits,  were  not  included  in  the  term  "hereby 

granted"  as  used  in  Sec.  6  of  the  act  of  July  2,  1864,  and 

were  open  to  settlement  under  the  public  land  laws  until 

a  selection  had  been  made  by  the  company.     Patent  was 

issued  to  Hewitt.    The  ejectment  action  followed.     The 

Supreme  Court  of  the  United  States  quoted  Section  3 

of  the  act  of  July  2,  1864,  and  thereafter  said: 

"This  section  has  been  often  under  examination  by 
this  court,  and  in  repeated  decisions  it  has  been  held 
that  the  act  of  Congress  'granted  to  the  Northern  Pa- 
cific Railroad  Company  only  public  land  to  which 
the  United  States  had  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from 
pre-emption  or  other  claims  or  rights  at  the  time  its 
line  of  road  was  definitely  fixed,  and  a  plat  thereof 
filed  in  the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office,' — lands  that  were  not  at  that  time, 
free  from  pre-emption  or  other  claims  or  rights  being 
excluded  from  the  grant.  (Citing  many  cases.)  The 
cases  all  speak  of  the  granted  lands  as  those  within 
the  place  limits." 

The  court  next  quoted  section  4  of  the  act  of  July  2, 

1864,  following  which  it  said  with  respect  to  Section  6: 

"But  so  far  as  the  present  case  is  concerned  the 
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most  material  section  of  the  act  is  the  6th.    That  sec- 
tion provided:     (Quoting  Section  6)   *  *  *. 

"It  is  contended  that,  construing  the  3d  and  6th 
sections  together,  it  is  clear  that  the  words,  'the  odd 
sections  of  land  hereby  granted,'  in  the  first  part  and 
the  word  'excepting  those  hereby  granted  to  said  com- 
pany,' in  the  latter  part,  of  the  6th  section,  refer  to  the 
lands  described  in  the  1st  section  of  the  act, — that  is, 
to  the  odd-numbered  sections  in  the  place  limits  which 
were  free  from  pre-emption  or  other  claims  or  rights, 
and  had  not  been  appropriated  by  the  United  States 
prior  to  the  definite  location  of  the  road;  that  as  to 
'all  other  lands  on  the  line  of  the  said  road,  when  sur- 
veyed,' the  act  expressly  declares  that  the  provisions 
of  the  pre-emption  act  of  1841  and  the  acts  amenda- 
tory thereof,  and  of  the  homestead  act  of  1862,  should 
extend  to  them;  that  Congress  took  pains  to  declare 
that  it  did  not  exclude  from  the  operation  of  those 
statutes  any  lands  except  those  granted  to  the  company 
in  the  place  limits  of  the  road,  which  were  unappro- 
priated when  the  line  of  the  railroad  was  definitely 
fixed ;  and  that  if,  at  the  time  such  line  was  'definitely 
fixed,'  it  appeared  that  any  of  the  lands  granted,  that 
is,  lands  in  the  place  limits,  had  been  sold,  granted, 
or  otherwise  appropriated,  then,  but  not  before,  the 
company  was  entitled  to  go  into  the  indemnity  limits 
beyond  the  40-mile  and  within  the  50-mile  line,  and, 
under  the  direction  of  the  Secretary  of  the  Interior, 
and  not  otherwise,  select  odd-numbered  sections  to  the 
extent  necessary  to  supply  the  loss  in  the  place  limits. 
It  is  also  contended  that  the  object  of  the  reference 
in  the  6th  section  of  the  Northern  Pacific  act  to  the 
pre-emption  and  homestead  acts  could  only  have  been 
to  bring  the  odd-numbered  sections  in  the  indemnity 
limits  within  the  operation  of  those  acts. 

"This  construction  of  the  act  of  July  2d,  1864, 
finds  support  in  legislation  enacted  subsequently  and 
before  the  railroad  company  filed  its  map  of  general 
route.    By  a  joint  resolution  approved  May  31st,  1870, 
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Congress  declared   (quoting  from  the  Joint  Resolu- 
tion). 

"Thus,  it  seems,  a  second  indemnity  limit  was  es- 
tablished into  which  the  company  could  go  and  obtain 
lands  in  lieu  of  lands  lost  to  it  in  the  granted  or  place 
limits." 

The  court  next  discussed  prior  opinions  of  the  Land  De- 
partment including  Atlantic  &  P.  R.  Co.,  Aug.  13,  1887 , 
6  L.  Dec.  84,  and  quoted  from  N.  P.  R.  Co.  v.  Miller,  7 
L.  Dec.  100,  cited  above.    The  court  then  held: 

"It  was  admitted  at  the  hearing  that  the  construc- 
tion of  the  Northern  Pacific  act  of  1864  announced 
by  Secretary  Vilas  had  been  adhered  to  in  the  admin- 
istration of  the  public  lands  by  the  Land  Department. 
We  are  now  asked  to  overthrow  that  construction  by 
holding  that  it  was  competent  for  the  Land  Depart- 
ment, immediately  upon  the  definite  location  of  the 
line  of  the  railroad,  to  withdraw  from  the  settlement 
laws  all  the  odd-numbered  sections  within  the  indem- 
nity limits  as  defined  by  the  act  of  Congress.  If  this 
were  done,  it  is  to  be  apprehended  that  great  if  not 
endless  confusion  would  ensue  in  the  administration 
of  the  public  lands,  and  that  the  rights  of  a  vast  num- 
ber of  people  who  have  acquired  homes  under  the 
pre-emption  and  homestead  laws,  in  reliance  upon  the 
ruling  of  Secretary  Vilas  and  his  successors  in  office, 
would  be  destroyed.  Of  course,  if  the  ruling  of  that 
office  was  plainly  erroneous,  it  would  be  the  duty  of 
the  court  to  give  effect  to  the  will  of  Congress;  for 
it  is  the  settled  doctrine  of  this  court  that  the  practice 
of  a  department  in  the  execution  of  a  statute  is  material 
only  when  doubt  exists  as  to  its  true  construction. 

"But  without  considering  the  matter  as  if  it  were 
for  the  first  time  presented,  it  is  sufficient  to  say  that 
the  question  before  us  cannot  be  said  to  be  free  from 
doubt.  The  intention  of  Congress  has  not  been  so 
clearly  expressed  as  to  exclude  construction  or  argu- 
ment in  support  of  the  view  taken  by  Secretaries  La- 
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mar,  Vilas,  and  Smith,  and  upon  which  the  Land 
Department  has  acted  since  1888.  'It  is  the  settled 
doctrine  of  this  court,'  as  was  said  in  United  States  v. 
Alabama  G.S.R.  Co.  142  U.S.  615,  621,  35  L.  Ed. 
1 134,  1 136,  12  Sup.  Ct.  Rep.  308,  'that,  in  case  of  am- 
biguity, the  judicial  department  will  lean  in  favor  of 
a  construction  given  to  a  statute  by  the  department 
charged  with  the  execution  of  such  statute,  and,  if 
such  construction  be  acted  upon  for  a  number  of  years, 
will  look  with  disfavor  upon  any  sudden  change, 
whereby  parties  who  have  contracted  with  the  gov- 
ernment upon  the  faith  of  such  construction  may  be 
prejudiced.'  These  observations  apply  to  the  case 
now  before  us,  and  lead  to  the  conclusion  that  if  the 
practice  in  the  Land  Department  could  with  reason 
be  held  to  have  been  wrong,  it  cannot  be  said  to  have 
been  so  plainly  or  palpably  wrong  as  to  justify  the 
court,  after  the  lapse  of  so  many  years,  in  adjudging 
that  it  had  misconstrued  the  act  of  July  2d,  1864.  The 
order  of  withdrawal  by  the  Secretary  of  the  Interior, 
upon  which  the  title  of  the  railroad  company  depends, 
being  out  of  the  way,  there  is  no  legal  ground  to  ques- 
tion the  title  of  the  plaintiff  to  the  land  in  dispute." 

It  is  noted  that  there  was  a  dissent  in  the  case  of 
Hewitt  V.  Schultz.  For  that  reason  the  subsequent  opin- 
ion of  the  court  in  Southern  Pacific  Railroad  Company  v. 
Bell,  January  13,  1902,  22  S.  Ct.  232,  183  U.S.  679,  46 
L.  Ed.  386,  is  important.  That  case  involved  the  South- 
ern Pacific  land  grant,  an  Act  on  July  27,  1866,  a  land 
grant  identical  with  that  of  the  Northern  Pacific.  Be- 
cause of  the  importance  of  the  issue  involved,  the  court 
reviewed  the  Hewitt  v.  Schultz  case,  reviewed  the  entire 
background  of  the  issue,  and  specifically  and  expressly 
affirmed  the  decision.    In  the  Southern  Pacific  case,  the 
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land  was  within  the  indemnity  limit  in  a  stale  rather  than 

a  territory.    The  court  said  in  part: 

"Treating  this  case  as  a  reargument  of  the  ques- 
tion involved  in  Hewitt  v.  Schultz,  and  it  practically 
comes  to  that,  we  still  adhere  to  the  principle  there 
announced.  It  seems  to  us  the  more  reasonable,  if 
not  the  necessary,  inference  to  be  deduced  from  the 
language  of  Sections  3  and  6.  By  the  former  there  is 
'hereby  granted  .  .  .  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile  on  each 
side  of  said  railroad  line,  as  said  company  may  adopt, 
through  the  territories  of  the  United  States,  and  ten 
alternate  sections  of  land  per  mile  on  each  side  of  said 
railroad  whenever  it  passes  through  any  state.'  These 
words  terminate  the  grant,  the  remainder  of  the  clause 
being  immaterial  in  this  connection,  and  if  the  whole 
clause  had  been  followed  by  a  period,  instead  of  a 
semi-colon,  the  meaning,  perhaps,  would  have  been 
clearer.  But  there  follows  another  clause,  that  'when- 
ever, prior  to  said  time,  any  of  said  sections,  or  parts 
of  sections  shall  have  been  granted,  sold,  reserved,  oc- 
cupied by  homestead  settlers,  or  pre-empted,  or  other- 
wise disposed  of,  other  lands  shall  be  selected  by  said 
company  in  lieu  thereof,  under  the  direction  of  the 
Secretary  of  the  Interior,  in  alternate  sections,  and 
designated  by  odd  numbers,  not  more  than  10  miles 
beyond  the  limits  of  said  alternate  sections,'  etc.  There 
is  here  a  clear  distinction  between  the  lands  granted 
in  praesenti  by  the  company,  whenever  the  deficiency 
in  the  granted  lands  shall  be  ascertained. 

"The  6th  section  carries  out  the  same  idea.  It  re- 
quires a  survey  of  40  miles  in  width  on  both  sides  of 
the  entire  line,  whether  passing  through  states  or  ter- 
ritories. This  would  include  only  the  granted  or 
place  limits  within  a  territory,  but  within  a  state  would 
cover  the  indemnity  limits  as  well.  There  was  no 
order  in  the  act  to  withdraw  any  lands  from  settlement 
or  sale,  but  such  withdrawal  seems  to  have  been  made 
in  pursuance  of  the  practice  of  the  Interior  Depart- 
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ment,  and  for  the  purpose  of  preventing  lands  grant- 
ed to  the  railroad  company  from  being  taken  up  by 
settlers,  before  the  completion  of  the  line  and  the  final 
issue  of  patents.  As  was  said  by  Mr.  Secretary  Lamar 
in  the  Atlantic  &  P.  R.  Co.  6  Land  Dec.  84:  'Waiv- 
ing all  questions  as  to  whether  or  not  said  granting 
act  took  from  the  Secretary  all  authority  to  with- 
draw said  indemnity  limits  from  settlement,  it  is 
manifest  that  the  said  act  gave  no  special  authority 
or  direction  to  the  executive  to  withdraw  said  lands; 
and  when  such  withdrawal  was  made  it  was  done  by 
virtue  of  the  general  authority  over  such  matters  pos- 
sessed by  the  Secretary  of  the  Interior,  and  in  the  ex- 
ercise of  his  discretion;  so  that,  were  the  withdrawal 
to  be  revoked,  no  law  would  be  violated,  no  contract 
broken.'  But  as  the  power  to  withdraw  extends  only 
to  the  'lands  hereby  granted'  and  all  other  lands,  ex- 
cept those  hereby  granted,  remain  open  to  settlement, 
we  are  thrown  back  upon  Sec.  3  to  determine  what  are 
the  lands  'hereby  granted.' 

*     *     * 

"We  are  therefore  of  opinion  that  the  act  of  July 
27,  1866,  did  not  authorize  the  withdrawal  by  the 
Secretary  of  the  Interior  of  the  indemnity  lands,  that 
such  lands  remained  open  to  homestead  and  preemp- 
tion entry,  and  that  patents  issued  to  settlers  within 
such  indemnity  limits,  based  upon  the  entries  made 
prior  to  the  selection  by  the  railroad  company,  ap- 
proved by  the  Interior  Department,  were  valid  as 
conveyances  of  the  land  as  against  the  selection  by  the 
railroad  company." 

In  view  of  the  foregoing  decisions,  it  is  manifestly 
clear  that  the  language  "hereby  granted"  in  the  settlement 
and  preemption  proviso  of  the  resolution  applied  only 
to  the  "place  lands"  in  the  new  and  additional  grant  be- 
tween Portland  and  Puget  Sound.  It  did  not  apply  to 
any  lands  in  Montana. 
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G.     Decisions  Which  Have  Considered  and  Passed 
Upon  Whether  The  Settlement  And  Preemption 
Proviso  Applies  To  Any  Lands  In  Montana. 

We  do  not  accept  nor  agree  with  the  suggestion  of 
appellants  that  the  basic  issue  involved  has  not  been  de- 
cided. We  submit  that  it  has  been  decided  by  the  Su- 
preme Court  of  the  United  States  followed  by  a  pertinent 
decision  of  this  Ninth  Circuit  Court. 

1.    United  States  v.  N.  P.,  1940,  61  S.  Ct.  264, 
311  U.S.  317,  85  L.  Ed.  210. 

Both  the  1864  act,  and  the  resolution  of  1870,  were 
altered  and  amended  by  Congress  by  the  Act  of  June  25, 
1929  (46  Stat.  41,  43  U.S.C.A.,  Sections  921-929).  The 
Attorney  General  was  directed  to  procure  a  judicial  de- 
termination of  all  controversies  and  disputes  arising  out 
of  the  Act  of  1864  and  the  Joint  Resolution  of  1870.  Pur- 
suant to  the  mandate,  an  action  was  commenced  against 
the  Northern  Pacific  Railway  Company  which  was  there- 
after litigated  and  decided  in  United  States  v.  Northern 
Pacific  Railway  Company,  1940,  61  S.  Ct.  264,  311  U.S. 
317,  85  L.  Ed.  210.  The  government  argued  in  that  case 
that  the  settlement  and  preemption  proviso  applied  to  all 
lands  between  Lake  Superior  and  Puget  Sound,  includ- 
ing those  in  the  second  indemnity  limits;  that  when  the 
Railway  Company  failed  to  open  all  lands  to  settlement 
and  preemption,  it  thereby  breached  its  contract  with  the 
government  with  respect  to  the  land  grant.  The  govern- 
ment urged  the  breach  in  two  separate  and  distinct  as- 
pects: first,  that  it  was  one  of  six  breaches  which,  either 
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standing  alone  or  considered  together  with  the  other  al- 
leged breaches,  was  so  substantial  that  the  Railway  Com-  i 
pany  was  not  entitled  to  any  further  performance  by  the  i 
government;  second,  that  in  any  event  the  government  ( 
was  entitled  to  a  determination  of  the  amount  of  damages  : 
sustained  from  the  breach  by  way  of  set-off.  The  court  i 
first  discussed  the  legislative  history  of  the  land  grant,  j 
and  the  nature  and  extent  of  the  land  grant,  pointing  out  i 
that  by  the  Act  of  1864  place  lands  were  gran^'^d  in  prae-  ; 
senti  between  Lake  Superior  and  Puget  Sound,  as  well  as  i 
a  first  indemnity  strip,  and  that  the  Joint  Resolution  of  i 
1870  authorized  a  new  line  between  Portland  and  Puget  ; 
Sound,  and  made  a  new  grant  of  land  in  connection  there-  j 
with,  on  the  same  terms  as  the  original  grant.  (6:^  S.  Ct.  \ 
268-273;  311  U.S.  324-335;  85  L.  Ed.  217-223.)  The  j 
opinion  thereafter  discussed  the  six  alleged  breaches  i 
which  the  government  argued  either  standing  alone,  or  i 
considered  all  together,  disentitled  the  Railway  Company  * 
to  any  further  performance  (61  S.  Ct.  273-276,  311  U.S.  \ 
335-342,  85  L.  Ed.  223-226).  Paragraph  4  constituted  \ 
the  first  aspect  in  which  the  government  relied  upon  the  \ 
alleged  breach  of  the  settlement  and  preemption  pro-  i 
viso  of  1870  (61  S.  Ct.  at  273,  311  U.S.  at  337,  and  85  L.  \ 
Ed.  at  224).  At  the  conclusion  of  its  discussion  of  those  i 
six  alleged  substantial  breaches,  including  paragraph  4,  ( 
the  opinion  then  said : 

"The  justices  who  heard  this  case  are  equally  di-  ,  i 

vided  in  opinion  upon  these  issues.     No  opinion  is  i 

expressed  upon  them,  and  they  are  reserved,  in  view  ^ 
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of  the  fact  that  our  rulings  on  other  issues  may  be  dis- 
positive of  the  entire  controversy. 


"The  Government  puts  forward  certain  further 
claims  which,  if  sustained,  would  preclude  any  re- 
covery by  the  company."  (61  S.  Ct.  at  275-276,  311 
U.S.  at  341-342,  85  L.  Ed.  at  226.) 

The  decision  went  on  to  discuss  those  other  issues  which 
the  court  felt  might  dispose  of  the  entire  controversy. 
Among  those,  paragraph  18  was  the  second  aspect  in 
which  the  government  urged  that  the  settlement  and  pre- 
emption proviso  applied  to  all  lands  between  Lake  Su- 
perior and  Puget  Sound,  including  second  indemnity 
lands,  and  that  the  government  was  entitled  to  a  deter- 
mination of  the  damages  sustained  by  way  of  set-off.  The 
Court  held  unequivocally  with  respect  to  that  argument: 

"18.  The  company's  failure  to  open  lands  granted 
by  the  Resolution  of  1870  to  settlement  and  preemp- 
tion. 

"The  company's  alleged  breach  in  this  aspect  as  a 
defense  to  the  company's  entire  claim  is  mentioned  in 
heading  4,  supra. 

*     *     * 

''We  hold,  contrary  to  the  Government's  assertion, 
that  the  proviso  of  the  Resolution  of  1870,  requiring 
the  lands  be  opened  by  the  company  to  settlement  and 
preemption  applies  only  to  the  additional  lands  grant- 
by  that  Resolution  (emphasis  supplied)  and  not  to 
lands  acquired  under  the  grant  of  1864.     *  *  * 


"A  majority  of  the  justices  who  heard  this  case  are 
of  the  opinion  that  the  proviso  of  the  Resolution  of 
1870  required  the  company  to  open  the  lands  granted 
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by  the  Resolution  (emphasis  supplied)  to  preemotion 
and  settlement  at  the  expiration  of  five  year^f  or^ 
he  completion  of  the  entire  road  in  1887,  whetherT 
lands  were  then  subject  to  mortgage  or  no7  •  •  »  " 
%239^-  '''-'''■  '"  ""■'■  "'^^7.36^: is  L.  Ei.  at 

What  the  Court  meant  by  "the  additional  lands  grant- 
ed by  that  Resolution"  is  elsewhere  in  the  Court's  opin- 
ion made  clear,  and  is  reflected  in  the  many  decisions  re- 
ferred to  above.    The  Court  said  of  the  Joint  Resolution- 
a.)     "May  21,  1870  •  *  •.    It  further  authorized 

he'  ImToiZi  "rrT"^  ''  "^^  '"^'"  railroad  via 
me  valley  of  the  Co  umbia  River  to  Puget  Sound  and 

of  a  branch  from  the  main  line  acrosf  the  Cascade 
Mountains  to  Puget  Sund,  and  made  a  grant  of  land 
n  connection  with  the  construction  authorized   be 
tween  Portland  and  Puget  Sound,  on  the  same  terms 
as  the  original  grant."  (61 S.  Ct.  269;  Hldratlzt] 
b.)     "The  Resolution  of  May  31,  1870    eranted 
Pn  l^T  *^^dditional   line   authorized  Ken 
Port  and    and    Puget   Sound,    place    and    indeS 
1864'  Y  granted  for  the  original  line  by  the  Ac?  of 
1864.    It  also  authorized  what  are  spoken  of  as  'sec- 
ond mdemnity  belts'   »  *  *."    ((,■[  S   Ct  ni?7n    711 
V.S.  at  328.)  {OJ  d.ct.at  270,  311 

T^-'^i'ij   "An  additional  line  was  authorized  bv  the 

lo   '''  ^msT.  °    77?  1?^  ?/?"^  S^^«  '"^d^  'here- 
ror.      (0/6.  Ct.  at  274,  311  U.S.  at  337.) 

The  Court's  understanding  that  all  lands  other  than 
those  in  aid  of  the  Portland-Tacoma  line  were  "lands 
acquired  under  the  grant  of  1864,"  to  which  it  held  the 
proviso  of  the  Resolution  of  1870  inapplicable,  is  made 
clear  by  the  Court's  discussion  of  the  Company's  claim 
to  indemnity  resulting  from  the  Tacoma  overlap,  appeal 
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No.  4  by  the  Company  (61  S.  Ct.  28Q-291 ;  311  U.S.  372- 

376).    The  Court  said : 

"20.  The  company's  claim  to  indemnity  result- 
ing from,  the  Tacoma  overlap. 

"In  its  appeal  (No.  4)  the  company  challenges 
the  rejection  of  its  claim  for  loss  of  selection  rights  in 
second  indemnity  limits  appurtenant  to  the  Portland- 
Tacoma  line.  It  is  urged  tha|  the  Joint  Resolution 
of  1870,  which  made  a  grant  in  aid  of  this  line,  au- 
thorized the  creation  of  second  indemnity  limits,  in 
the  event  that  there  was  a  deficiency  of  lands  in  first 
indemnity  limits,  to  supply  loss  of  place  lands  lying 
along  the  route.  The  company  insists  that  when  in 
1892,  1902  and  1906,  213,000  acres  of  land  were  with- 
drawn and  placed  in  national  forests,  these  withdraw- 
als deprived  the  company  of  selection  of  odd-num- 
bered sections  in  second  indemnity  limits,  as  the  1870 
grant  was  deficient  in  1882,  the  date  of  the  definite 
location  of  the  last  segment  of  the  Portland-Tacoma 
line,  and  so  remained."  (Emphasis  Supplied)  (61 
S.  Ct.  at  289,  311  U.S.  at  372.) 

The  Court  after  stating: 

"For  an  understanding  of  the  contention  certain 
facts  must  be  borne  in  mind." 

then  discussed  the  nature  and  extent  of  the  two  grants.   It 

stated  significantly: 

"Thus  the  resolution  altered  what  had  been  the  pro- 
posed main  line  across  the  Cascade  Mountains  into  a 
branch  line,  and  the  former  branch  to  Portland  into 
a  section  of  the  main  line  running  down  the  Columbia 
River  to  Portland  and  thence  turning  north  to  Puget 
Sound.  Although  by  an  Act  of  1869  the  company  had 
been  authorized  to  construct  a  line  between  Portland 
and  Tacoma,  and  a  right  of  way  had  been  granted 
therefor,  no  grant  of  lands  in  aid  of  such  construction 
was  made  until  the  adoption  of  the  Resolution  of 
1870."    (61  S.  Ct.  at  289,  311  U.S.  at  373.) 
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The  Court  next  pointed  out  that  the  grant  of  place  lands  ; 

and  indemnity  for  this  new  road  between  Portland  and  i 

Puget  Sound  was  the  same  as  the  grant  in  the  charter  act;  i 

discussed  the  authorization  for  second  indemnity,  stating  i 

that  Congress  was  informed  from  the  legislative  history  ; 

that  because  of  prior  settlement  and  preemption  there  \'\ 

was  a  deficiency  of  lands  available  to  satisfy  the  original  | 

grant,  and  for  that  reason  a  second  indemnity  strip  was  ;'( 

authorized;  and  then  said:  '■:'■ 

"The  Resolution  made  a  new  grant  in  aid  of  the  i 

Portland-Tacoma  line.    The  portion  of  the  Cascade  | 

branch  (designated  as  main  line  in  the  Act  of  1864)  i 

entering  Tacoma  from  the  east  was  definitely  located  - 

in  1884.    This  location  defined  the  place  lands  grant-  ( 

ed  by  the  Act  of  1864.     The  line  authorized  by  the  ii 

Joint  Resolution  entering  Tacoma  from  the  south  was  ; 

definitely  located  in  1874,  thus  earning  the  grant  made  I 
by  the  Resolution.    *  *  * 

"Whether  Congress  intended,  in  connection  with  its  i 
later  grant  of  1870,  to  accord  the  company  indemnity 

for  failure  to  receive,  in  aid  of  the  Portland-Tacoma  | 

line,  lands  to  which  it  would  get  title  in  virtue  of  its  'l 

definite  location  of  the  Cascade  line,  is  the  question.  ;  ] 
We  conclude  that  Congress  did  not  so  intend. 

"It  is  true  that  the  grant  of  1870  was  upon  the 
same  terms  as  that  of  1864.  Unquestionably  the  com- 
pany, in  respect  of  the  line  built  under  the  later  grant, 
was  entitled  to  indemnity  for  lands  granted  or  dis- 
posed of  by  the  United  States  to  others  prior  to  the  i 
grant.  Indeed,  it  would  be  entitled  to  indemnity  for 
loss  due  to  an  earlier  overlapping  grant  to  another  \ 
railroad.  The  grant  of  1864,  carried  title  to  the  lands  \ 
within  the  overlap  to  the  company  and,  therefore,  |> 
Congress  could  not  and  did  not  make  a  second  grant  \^ 
of  the  same  lands  in  1870.  Did  Congress  intend  to  J 
grant  the  company  indemnity  for  a  preceding  grant,     i 
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not  to  a  stranger,  but  to  the  company  itself?  *  *  *." 
(Emphasis  Supplied)  (61  S.  Ct.  at  290-291,  311  U.S. 
at  374-376.) 

In  posing  and  answering  this  question,  the  Court  clearly 

considered  that  all  lands  opposite  the  Cascade  line  were 

acquired  under  the  act  of  1864.    We  note  that  the  Court 

cited  in  explanation  of  the  statement  in  a  footnote,  prior 

opinions  quoted  from  in  subdivision  E  above  which  held 

that  the  resolution  did  not  blot  out  or  amend  section  3 

of  the  act  of  1864  which  granted  the  lands;  that  the  grant 

east  of  Portland  was  under  the  act  of  1864;  that  the  line 

north  of  Portland  was  granted  under  the  act  of   1870; 

that  there  were  two  grants  which  overlapped;  that  the 

resolution  gave  a  subsidy  of  new  lands  between  Portland 

and  Puget  Sound  for  the  construction  of  a  new  road  not 

contemplated  before. 

The  Court  clearly  had  in  mind  that  the  only  addition- 
al lands  granted  by  the  resolution  were  lands  between 
Portland  and  Puget  Sound;  and  held  that  the  proviso 
applied  only  to  those  lands. 

The  date  of  construction  did  not  limit  the  extent  of 
'the  grants.  No  such  provision  can  be  found  in  the  grant- 
jing  acts. 

Furthermore,  when  the  Supreme  Court  said  in  the 
iLand  Grant  Case  of  1940,  that  the  proviso  of  the  Joint 
Resolution  applied  only  to  the  additional  lands  granted 
by  that  Resolution  "and  not  to  lands  acquired  under  the 
igrant  of  1864"  it  certainly  did  not  mean,  as  appellants 
argue,  that  the  proviso  was  limited  to  those  lands  earned 
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by  construction  prior  to  May  31,  1870,  for  it  knew  that  i 
construction  did  not  begin  until  February  15,  1870,  and  ;i 
that  no  lands  had  been  so  earned  and  certified  to  the  Com-  i 
pany  on  May  31,  1870,  the  date  of  the  passage  of  the  act.  ji 
Accordingly,  we  respectfully  submit  that  the  Govern-  ;  | 
ment  in  the  Land  Grant  Case  of  1940  urged  upon  the  il 
Supreme  Court  of  the  United  States  that  the  settlement  '•  i 
and  preemption  proviso  of  the  resolution  of  1870  applied  i| 
not  only  to  the  new  lands  granted  by  the  resolution  be-  i 
tween  Portland  and  Puget  Sound,  but  that  it  also  applied  ]\ 
to  all  the  lands  between  Lake  Superior  and  Puget  Sound,  i 
acquired  under  the  act  of  1864,  including  the  second  in-  i 
demnity  lands  involved  in  these  pending  cases.  The  1 1 
Court  held  unequivocally  that  the  proviso  applied  only  j 
to  the  new  lands  between  Portland  and  Puget  Sound  i 
granted  by  the  resolution.  j 

2.  Following  the  foregoing  decision  in  1940,  the  J 
United  States  and  the  Northern  Pacific  Railway  Com-  ^i 
pany  adjusted  all  their  differences,  and  District  Judge  ^ 
Swellenbach  entered  a  decree  which  in  effect  quieted  i  > 
title  in  appellee  to  all  lands  patented  to  respondent  under  : 
the  various  land  grant  acts.  See  4i  F.  Supp.  273,  August  i  J 
28,  1941.  The  disposition  contemplated  all  damages  sus-  J 
tained  by  reason  of  any  failure  to  open  to  settlement  or  i 
preemption  the  additional  lands  granted  by  the  Resolu-  . 
tion  of  1870.  i| 

3.  Russell  V.  N.  P.  R.  Co.,  et  al,  9th  C.C.,  238  F. 
(2d)  636,  cert,  denied  June  24,  1957,  77  S.  Ct.  1400,  is  a     i 
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pertinent  decision.  In  that  case,  the  same  counsel  repre- 
sented Russell  as  represent  these  appellants.  They  made 
the  same  argument  to  this  Court  as  the  Government  made 
I  to  the  Supreme  Court  of  the  United  States  in  the  Land 
Grant  Case  of  1940 — that  is,  that  "the  lands  subject  to  the 
proviso  were  all  of  the  lands  of  the  grant  from  Lake 
Superior  to  Puget  Sound,  and  the  same  lands  which  might 
be  subjected  to  the  one  'mortgage  by  this  Act  author- 
ized' ."  They  made  no  particular  issue  of  the  fact  the 
Russell  lands  were  in  the  place  limits.  It  was  not  con- 
sidered a  controlling  fact.  They  supported  their  posi- 
tion at  the  time  of  argument  with  the  same  argument  now 
'advanced  in  brief. 

:  Appellee  in  the  Russell  case  made  substantially  the 
same  argument  as  it  makes  here — that  is,  that  the  Resolu- 
ition  of  1870  granted  no  lands  in  Montana;  that  the  re- 
jstrictive  language  "lands  hereby  granted"  contemplated 
fonly  the  new  lands  between  Portland  and  Puget  Sound 
•granted  by  the  resolution;  and  that  the  issue  was  decided 
■in  the  Land  Grant  Case  of  1940.  In  its  opinion  this  Court 
jdescribed  the  grant  of  1870  as  a  grant  of  "additional  lands 
!in  Oregon  and  Washington."  This  Court  rejected  the 
'argument  that  the  Resolution  of  1870  made  a  grant  of 
lands  in  Montana.  It  accepted  the  argument  of  appellee 
that  the  Joint  Resolution  granted  no  lands  in  Montana. 

After  so  defining  the  grant  of  1870  as  a  grant  of  ad- 
ditional lands  in  Oregon  and  Washington,  this  Court  dis- 
cussed the  opinion  of  the  District  Judge  that  the  issue  had 
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been  decided  by  the  Supreme  Court  of  the  United  States,   t 

and  by  way  of  explanation  in  footnote  4  said : 

"4.  United  States  v.  Northern  Pacific  Railway 
Co.,  supra,  grew  out  of  an  action  which  the  govern- 
ment brought  against  the  Northern  Pacific  Railway 
Co.  to  recover  damages,  inter  alia,  for  the  wrongful  ti 
disposition  of  some  of  the  lands  granted  it  in  1864  ) 
and  in  1870,  claiming  that  the  proviso  clause  in  the  .  1 
Resolution  of  1870  applied  to  all  the  lands  granted  () 
in  1864  as  well  as  the  additional  lands  granted  in  1870.  A 
The  Supreme  Court  in  an  opinion  by  Mr.  Justice  ;! I 
Roberts  stated  311  U.S.  at  page  368,  61  S.  Ct.  at  page  I 
ZS7:  j 

"  'We  hold,  contrary  to  the  Government's  asser-  | 
tion,  that  the  proviso  of  the  Resolution  of  1870,  re-  ;■ 
quiring  that  the  lands  be  opened  by  the  company  to    ' 
settlement  and  preemption  applies  only  to  the  addi-    I 
tional  lands  granted  by  that  Resolution  and  not  to  | 
lands  acquired  under  the  grant  of  1864.    *  *  *' 

"The  court  then  added  in  a  footnote  that  the  leg-  I; 
islative  history  was  so  convincing  that  it  could  reach  |] 
no  other  conclusion."    (238  F.  (2d)  at  639.)  \ 

After  holding  Russell  barred  by  estoppel,  this  Court  then  r 

held  significantly: 

"Even  if  we  felt  constrained  to  recognize  the  right  |  \ 
of  Russell  to  raise  the  question  of  the  validity  of  the  I 
mineral  reservation  by  virtue  of  the  two  granting  acts, 
we  are  convinced  that  the  holding  in  United  States  ;  i 
V.  Northern  Pacific  Railway  Co.,  1940,  311  U.S.  317,  j  i 
61  S.  Ct.  264,  85  L.  Ed.  210,  is  determinative  of  this  i 
issue."    (238  F.  (2d)  640-641.)  I 

In  view  of  the  nature  of  the  briefs  and  arguments  in  the   \ 

Russell  case,  we  consider  the  opinion  as  significant  au-  '  \ 

thority  in  support  of  the  appellee  in  these  pending  cases,    i 

The  fact  that  the  Russell  lands  were  in  the  "place  limits"    : 
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whereas  these  lands  are  in  the  "second  indemnity  limits" 
did  not  influence  Russell's  argument  or  brief,  nor  his 
basic  position.  He  argued  that  the  appellee  did  not  ac- 
quire title  to  any  lands  in  Montana  by  the  Act  of  1864; 
that  by  the  Resolution  of  1870  Congress  gave  a  new  and 
increased  title  by  removing  the  mortgage  restriction  of  the 
Act  of  1864;  that  by  acceptance  of  the  Resolution  of  1870 
there  was  a  regrant  of  all  the  lands;  and  that  the  settle- 
ment and  preemption  proviso  applied  to  all  lands  regard- 
less of  whether  they  were  place  or  indemnity.  It  was 
substantially  the  same  argument  as  the  government  had 
previously  advanced  in  the  Land  Grant  Case  of  1940. 

When  this  Court  held  that  the  only  lands  granted 
by  the  Resolution  of  1870  were  the  additional  lands  in 
Oregon  and  Washington  it  effectively  disposed  of  the 
jRussell  case  and  these  pending  cases. 

Accordingly,  we  respectfully  submit  that  not  only  has 
he  Supreme  Court  of  the  United  States  determined  ex- 
actly the  same  issue  with  respect  to  these  same  indemnity 
lands  in  the  land  grant  case  of  1940,  this  Ninth  Circuit 
iCourt  has  decided  a  basic  issue  by  holding  in  the  Russell 
case  that  the  only  lands  granted  by  the  Resolution  of  1870 
were  the  additional  lands  in  Oregon  and  Washington. 
\  ANSWER  TO  ARGUMENT  OF  APPELLANTS 

The  foregoing  discussion  answers  most  of  the  argu- 
ment advanced  by  appellants  and  we  shall  not  burden 
this  brief  with  a  step  by  step  refutation  of  all  points. 

With  respect  to  the  discussion  of  the  Land  Grant  Case 
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of  1940,  we  simply  submit  that  appellants  misconstrue  and  j  t 
misstate  what  was  actually  considered  and  held  by  theh 
Court  in  that  case.  As  above  pointed  out,  the  Court  did  { 
hold  definitely  that  the  resolution  granted  additional jt 
lands  between  Portland  and  Puget  Sound,  that  the  pro- ,  \ 
viso  "applies  only  to  the  additional  lands  granted  byi|i 
that  resolution  and  not  to  lands  acquired  under  the  grantji 
of  1864."  The  only  point  upon  which  it  reserved  deci-  » 
sion  was  whether  the  Company's  breach  of  the  proviso  by  Jl 
refusal  to  open  lands  subject  thereto  to  settlement  and  pre-  \ 
emption,  together  with  other  breaches  of  covenantfjj 
claimed  by  the  Government,  had  been  so  substantial  as'; 
to  disentitle  it  to  call  for  further  performance  by  thCji 
United  States,  or  to  recover  any  money  compensation  j« 
for  abrogation  of  its  selection  rights.  The  statements  onh 
page  31  of  the  appellants'  brief  that  "the  Court  reserved]  i 
the  question  as  to  whether  the  proviso  applied  to  every)  { 
part  of  the  granted  lands  on  the  issue  of  forfeiture  oi\^ 
right  to  further  awards  of  lands"  and  that  the  Court  "did'  1 
not  attempt  to  delineate  the  lands  which  were  'acquired']  i 
by  Northern  Pacific  under  the  Act  of  1864,"  are  clearly;  i 
incorrect,  for  the  Court  expressly  held  the  proviso  ap-  J 
plicable  only  to  the  additional  lands  granted  by  that  reso-  « 
lution  between  Portland  and  Puget  Sound. 

The  appellants  advance  no  substantial  reason  for  1 
doubting  the  correctness  of  the  construction  placed  on  the  I 
proviso  by  the  Supreme  Court  in  its  1940  decision  or  i 
the  controlling  effect  of  that  decision  upon  this  litigation,   i 
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With  respect  to  the  argument  that  appellee  has  a 
positive  duty  to  convey  to  these  appellants,  it  is  based 
first  of  all  on  the  erroneous  assumption  that  the  proviso 
applies  to  lands  in  Montana.  In  the  second  place,  it 
assumes  rights  in  appellants  which  they  do  not  have. 

The  proviso,  obviously,  is  not  self-executing,  and  it 
does  not  purport  to  confer  rights  on  anyone  but  the 
United  States.  The  lands  subject  to  the  proviso  were 
granted  to  the  Railroad  Company  in  fee,  but  subject  five 
years  after  completion  of  the  entire  road  "to  settlement 
and  preemption  like  all  other  lands.''  Since  other  lands 
subject  to  settlement  and  preemption  were  only  unappro- 
priated public  lands,  the  proviso  was  nothing  more  than 
'a  reservation  by  the  United  States  of  a  power  of  disposi- 
Jtion  under  the  preemption  and  homestead  laws,  with  an 
iimplied  covenant  on  the  part  of  the  Railroad  Company 
[to  permit  such  disposition.  While  a  refusal  to  open 
[lands  subject  to  the  proviso  to  preemption  and  settlement 
jat  the  expiration  of  the  five-year  period,  would  consti- 
'tute  a  breach  of  the  Company's  contract  with  the  United 
!States,  only  the  United  States  could  complain  thereof. 
iThis  was  so  decided  in  Oregon  &  Cal.  R.  R.  v.  United 
pates,  238  U.S.  393,  at  pages  431-436,  35  St.  Ct.  908,  59 
|L.  Ed.  1360,  in  respect  of  a  much  more  specific  proviso 
"That  the  lands  granted  by  the  act  aforesaid  shall  be  sold 
to  actual  settlers  only,  in  quantities  not  greater  than  one 
quarter  section  to  one  purchaser  and  for  a  price  not  ex- 
rceeding  two  dollars  and  fifty  cents  per  acre." 
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As  a  matter  of  interest,  it  is  noted  that  Northern  Pa-  i 
cific  Railroad  Company  did  not  open  the  lands  granted '  \ 
by  the  Joint  Resolution  to  preemption  and  settlement  at|| 
the  expiration  of  five  years  from  the  completion  of  thei; 
entire  road,  because  those  lands  remained  subject  to  the  I: 
mortgages  authorized  by  the  Resolution,  and  it  construed]  i 
the  proviso  as  subjecting  to  settlement  and  preemption  i 
only  lands  which  did  not  then  remain  subject  to  the  mort-|-i 
gage,  as  appeared  to  be  the  plain  meaning  of  the  proviso ;i ; 
that  the  Commissioner  of  the  General  Land  Office  took  i 
the  position  that  there  was  no  authority  in  the  officers,} 
of  the  Land  Department  of  the  United  States  to  issue  i 
regulations  providing  for  the  entry  under  any  of  the  pub- J 
lie  land  laws  of  lands  which  had  been  earned  by  the  Rail-,  i 
way  Company,  or  to  accept  payment  for  the  lands,  or  to  i 
allow  entry  thereof,  and  was  sustained  by  the  First  As-/* 
sistant  Secretary  of  the  Interior  in  38  Land  Decisions  77;  ^ 
that  the  Supreme  Court  of  the  United  States  held  that  i 
failure  to  open  lands  granted  by  the  Resolution  to  pre-,p 
emption  and  settlement  at  the  expiration  of  five  years  jf 
from  the  completion  of  the  entire  road  in  1887,  whether,  1 
the  lands  were  then  subject  to  the  mortgage,  or  not,  was.j 
a  breach  of  its  contract  with  the  United  States,  and  that  I 
the  Government  was  entitled,  if  it  could,  to  prove  any  ; 
damage  to  it,  or  advantage  to  the  Company,  which  result-  i 
ed  from  this  breach  of  contract  (U.S.  v.  N.P.  Ry.  Co.,  i 
311  U.S.  317 ,  368),  and  that  thereafter  a  compromise  " 
settlement  was  effected,  with  the  approval  of  the  court, 


51 


[under  which  the  Company  relinquished  its  claim  to  ad- 
Iditional  lands,  and  compensation  for  lands,  and  consent- 
jcd  to  judgment  against  it  and  in  favor  of  the  Government 
for  three  hundred  thousand  dollars,  and  the  Government 
jrelinquished  its  claims  against  the  Company  (U.S.  v.  N.P. 

\Ry.  Co.,  41  F.  Supp.  273).  Obviously,  the  failure  to 
open  the  lands  granted  by  the  Resolution  to  preemption 
'and  settlement  at  two  dollars  and  fifty  cents  per  acre, 
could  not  entitle  purchasers  to  relief  when  it  was  held 
to  warrant  a  recovery  of  damages  by  the  United  States 
Which  were  then  paid. 

'  So  far  as  the  comments  of  appellants  are  concerned 
with  respect  to  Congressional  intern,  the  legislative  his- 
tory of  the  Joint  Resolution  leaves  no  doubt  that  it  was 
:the  intent  of  Congress  to  confine  the  settlement  and  pre- 
emption proviso  to  the  additional  lands  between  Port- 
land and  Puget  Sound  granted  in  aid  of  the  construction 
bf  the  Portland-Tacoma  line.  In  the  face  of  such  clear 
evidence  of  congressional  intent  found  in  the  legislative 
history  of  the  Joint  Resolution,  there  is  certainly  no  point 
In  endeavoring  to  ferret  out  a  different  intent  from  the 
language  of  the  resolution  itself.  And,  of  course,  the 
language  of  the  act  of  1929  does  not  purport  to  determine 
or  influence  decision  as  to  the  application  of  the  settle- 
pent  and  preemption  proviso. 
'  CONCLUSION 

We  respectfully  submit  that  from  the  language  of  the 
act  of  1864,  the  legislative  history  of  the  Joint  Resolu- 
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tion  of  1870,  the  language  of  the  Joint  Resolution  of  1870,  \] 

and  the  many  decisions  referred  to  above,  that  the  only  ^ 

lands  granted  by  the  Resolution  of  1870,  were  the  new(. 

and  additional  lands  between  Portland  and  Puget  Sound.  U 

No  lands  in  Montana  were  granted  by  the  Joint  Resolu-|l 

tion  of  1870.    Title  to  all  lands  in  Montana  was  acquired!' 

by  appellee  by  reason  of  the  grant  of  1864. 

When  Congress  inserted  the   restrictive  language  in 

the  setlement  and  preemption  proviso  of  1870 — that  is,  m 

"all  lands  hereby  granted  shall  be  subject  to  settlement 

and   preemption   like   other   lands," — Congress   contem-  j 

plated  and  intended  only  the  new  and  additional  land  in 

Washington  and  Oregon  granted  by  the  Resolution  to 

aid  in  the  construction  of  the  new  Portland  to  Puget 

Sound  line.    That  such  was  the  intention  of  Congress  is  ( 

reflected  by  the  decisions  of  the  Supreme  Court  of  thcij 

United  States  which  have  considered  and  construed  di-  ^ 

ij 
rectly  what  was  meant  by  Congress  when  it  used  that  re-  j 

strictive  language  "land  hereby  granted." 

Finally,  we  respectfully  submit  that  the  same  issuer 
with  respect  to  second  indemnity  land  involved  in  this  f; 
case  was  submitted  by  the  Government  to  the  Supreme  n 
Court  of  the  United  States  in  the  Land  Grant  Case  of  ' 
1940,  and  was  rejected  by  the  court  in  that  case.  We  ^ 
further  respectfully  submit  that  the  same  basic  issue  of  i 
whether  the  only  lands  granted  by  the  Joint  Resolution  i 
of  1870  were  the  lands  in  Oregon  and  Washington  along  J 
the  Portland-Puget  Sound  line  was  submitted  to  and  de-  ^ 

i 


53 


cided  by  this  Ninth  Circuit  Court  in  the  Russell  case.  In 
accepting  the  argument  of  appellee  that  the  Joint  Resolu- 
tion granted  no  lands  in  Montana,  and  that  the  only  lands 
granted  by  the  Resolution  were  the  new  and  additional 
lands  between  Portland  and  Puget  Sound,  this  Ninth 
Circuit  Court  has  already  decided  a  basic  issue  of  this 
:ase  against  the  appellants. 

We  respectfully  submit  that  the  judgment  of  the  lower 
Court  should  be  affirmed. 

Respectfully  submitted, 

COLEMAN,  LAMEY  &  CROWLEY 

By  CALE  CROWLEY 
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INTRODUCTORY  MATTERS 
In  this  reply  brief  it  is  not  our  purpose  to  consider  in 
Jtaii  each  of  the  arguments  presented  in  the  brief  of  the 
)pellee  Railway  Company.    Our  purpose  is  to  present  as 
•iefly  as  possible  a  demonstration  of  the  basic  flaw  con- 


— 2— 

tained  in  those  arguments  and  the  matter  hereinafter  pre 
sen  ted  is  intended  to  relate  to  appellee's  entire  brief  ami 
argument. 

Before  proceeding,  it  should  again  be  pointed  out  thai 
these  causes   are  in  no  way   related   to   nor  controlled  b 
Russell  vs.  Texas  Company,  238  Fed.   (2d)   636,  certiorai 
denied  June  24,   1957,  77  Sup.  Ct.   1400.    That  case  waj 
concerned   solely  with   the  applicability  of   the   settlemeB  i 
and  preemption   proviso   upon   which   the   appellants   rel 
to  lands  which  were  then  the  primary  or  place  lands  c  _ 
the   appellee  Railway  within  the   State   of  Montana  orig  ( 
inally  provided  for  by  the  Act  of  July  2,  1864   (Chapteli 
217,  13  Statutes  365).    There  was  no  occasion  in  that  cas;|» 
for  any  consideration  of  the  applicability  of  the  proviso  t|; 
lands  located  within  the  second   indemnity  belt  provided!  i 
for  by  the  Resolution  of  May  31,  1870  (Resolution  67,  I'j 
Stat.  378)    as  divorced  from  the  applicability  of  the  pre  [ 
viso  to  the  entire  grant.    The  decision  of  this  Court  in  tha'ia 
cause  could  not  and  did  not  dispose  of  the  issues  here  pre 
sented.   We  are  concerned  here  with  lands  which  could  nc  i 
have  been  acquired  by  the  Railway  Company  save  and  es 
cept  for  the  passage  of  the  aforementioned  Joint  Resolutior 
This  being  so,  a  decision  to  the  effect  that  the  settlemen 
and  preemption  proviso  of  the  Joint  Resolution   did  nc, 
apply  to  the  entire  grant  as  contained  in  both  the  Resell,  ? 
tion  and  the  Act  of  1864  has  no  bearing  upon  the  issue, 
here  presented. 

The  arguments  of  the  appellee  Railway  Company  in  ii 
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rief  are  most  succiently  summarized  in  those  two  para- 
raphs  appearing  on  pages  3  and  4  of  the  appellee's  brief 
wading  as  follows: 

"We  respectfully  submit  that  the  judgments  should 
be  affirmed  for  the  reason  that  no  lands,  either  place 
or  indemnity,  were  granted  in  Montana  to  appellee 
by  the  later  act  of  1870,  that  the  only  lands  which 
'  were  granted  to  appellee  by  the  Act  of  1870  were  ad- 
ditional lands  between  Portland  and  Puget  Sound  to 
subsidize  construction  of  the  new  line.  The  source  and 
origin  of  the  title  to  all  lands  in  Montana  was  the 
Act  of  1864. 

In  addition,  we  respectfully  submit  that  when,  in 
the  later  Act  of  1870,  Congress  restricted  the  settle- 
ment and  preemption  proviso  to  'all  lands  hereby 
granted,'  it  intended  or  contemplated  only  the  new 
1  lands  granted  between  Portland  and  Puget  Sound,  and 
did  not  contemplate  any  land  in  Minnesota,  North 
Dakota,  Montana,  Idaho,  or  Western  Washington,  all 
of  which  were  acquired  under  and  by  virtue  of  the 
Act  of  1864." 

ARGUMENT 

Analysis  of  the  Granting  Acts  and  Previous 
j  Decision  Relied  Upon  by  Appellee 

In  order  to  completely  understand  the  previous  deci- 
bns  of  the  Supreme  Court  and  the  Department  of  the  In- 
Irior  upon  which  counsel  for  the  appellee  rely,  it  is  neces- 
iry  that  the  Act  of  1864  and  the  Resolution  of  1870  be 
fialyzed  rather  carefully  with  reference  to  the  difference 
stween  the  lands  within  the  place  limits  and  the  indem- 
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nity   lands.    The  lands   within  the  place   limits   have  fre 
quently  been  referred  to  as  lands  granted  in  praesenti,  titl< 
to  which  vested  in  the  Company  as  of  the  date  of  the  Grantii 
ing   Act,   whereas   the   lands   within   the   indemnity   limitii^ 
were  lands  acquired  by  the  Company  by  selection  to  replaoj 
lands  lost  within  the  primary  or  place  grant,  title  to  whiclii 
could  not  be  acquired  by  the  Company  until  selection.         j 

This  analysis,  while  adequate  for  the  purposes  of  till 
cases  previously  decided,  is  not  entirely  accurate.  It  woul^ 
perhaps  aid  in  understanding  the  problem  involved  to 
out  at  this  point  a  portion  of  Section  3  of  the  Act  of  186^ 
reading  as  follows: 


i 


"And  be  it  further  enacted.  That  there  be,  and  here( 
by  is,  granted  to  the  'Northern  Pacific  Railroad  Com 
pany',   its   successors   and   assigns,   *   *   *   every   alter 
nate  section  of  public  land,  not  mineral,  designated  b; 
odd  numbers,  to  the  amount  of  twenty  alternate  sec 
tions  per  mile,  on  each  side  of  said  railroad  line,  a 
said  company  may   adopt,   through   the   territories  o' 
the  United  States,  and  ten  alternate  sections  of  lam  i 
per   mile  on   each   side   of  said   railroad   whenever  i 
passes   through   any  state,   and  whenever  on   the  lini 
thereof,  the  United  States  have  full  title,  not  reserved"  f 
sold,  granted  or  otherwise  appropriated,  and  free  fronf 
preemption,  or  other  claims  or  rights,  at  the  time  th  \ 
line  of  said  road  is  definitely  fixed,  and  a  plat  thereo   . 
filed  in  the  office  of  the  commissioner  of  the  genera 
land  office;  and  whenever,  prior  to  said  time,  any  o 
said    sections    or   parts    of    sections    shall    have    beei 
granted,   sold,  reserved,   occupied  by  homestead  settl 
ers,  or  preempted,   or  otherwise  disposed  of,   *   *  *l 
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From  the  foregoing  it  can  be  seen  that  the  statement  of 
ounsel  for  the  appellee  appearing  at  page  5  of  appellee's 
rief  to  the  effect  that  the  lands  in  place  limits  were  never 
abject  to  settlement  or  preemption  except  by  appellee 
i/^hereas  indemnity  lands  on  the  other  hand  were  at  all 
mes  subject  to  settlement  and  preemption  until  selected 
1  incorrect. 

In  St.  Paul  &  Pac.  R.  C.  vs.  N.  P.  R.  Co.,  11  Sup.  Ct.  389, 
39  U.S.  1,  35  L.  Ed.  77,  we  find  the  following  statement: 

"The  route  not  being  at  the  time  determined,  the 
grant  was  in  the  nature  of  a  float,  and  the  title  did 
not  attach  to  any  specific  sections  until  they  were  cap- 
able of  identification;  but,  when  once  identified,  the 
title  attached  to  them  as  of  the  date  of  the  grant,  ex- 
cept as  to  such  sections  as  are  specifically  reserved. 
It  is  in  this  sense  that  the  grant  is  termed  one  in 
praesenti;*   *   *." 

Thus  it  can  be  seen  that  the  problem  preventing  im- 
lediate  passage  of  title  upon  passage  of  the  act  was  a 
toblem  of  identification.  That  problem  likewise  pre- 
pmed  immediate  withdrawal  of  the  place  lands  from  set- 

^ment  and  preemption  upon  the  passage  of  the  Act.    As 

the  place  lands  that  problem  ceased  to  exist  at  the  time 
definite  location  of  the  road.    At  that  time  the  lands 

ithin  the  place  limits  were  identified. 

jj  See  also  in  this  connection  Van  Wyck  vs.  Knevals,   106 

.  S.  360,   16  Otto  360,  27  Law  Ed.  201,  quoted  from  at 

jages   16  and   17  of  our  original  brief  herein  as  follows: 
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"The  grant  is  one  in  praesenti,  except  as  its  opera i; 
tion  is  affected  by  that  condition;  that  is,  it  imports  j 
the  transfer,  subject  to  the  limitations  mentioned,  ol  , 
a  present  interest  in  the  lands  designated.  The  diffi<  i 
culty  in  immediately  giving  full  operation  to  it,  arises  ii 
from  the  fact  that  the  sections  designated  as  grantee' ( 
are  incapable  of  identification  until  the  route  of  th^ 
road  is  'definitely  fixed.'  When  that  route  is  thuj't 
established,  the  grant  takes  effect  upon  the  sectioni  >i 
by  relation  as  of  the  date  of  the  Act  of  Congress.''^ 

At  page  20  of  our  original  brief  we  pointed  out  thai 
the  lands  within  the  indemnity  belt  as  distinguished  ironn 
the  place  lands  were  incapable  of  identification  until  suco 
time  as  a  deficiency  became  apparent  in  the  place  landi^ij 
and  the  Company  made  a  selection  to  replace  the  deficienql^ 
and  we  there  cited  and  quoted  from  Atlantic  &  Pac.  RailiJ 
road  Co.,  Santa  Fe  Pac.  Railroad  Co.,  and  Green  Cattl<,t| 
Co.,  Inc.,  58  Land  Decisions  577,  as  follows: 


I 


*'The  right  of  the  grantee  in  indefnnity  lands  priol 
to  selection  has  also  been  described  as  'only  a  floati\ 
which  attaches  to  no  specific  lands  until  the  selection 
is  actually  tnade  ( Ryan  v.  Railroad  Company,  99  U.S  I 
382,  386;  Cedar  Rapids,  etc.,  Railroad  v.  Herring,  IK'I 
U.S.,  39),  or  as  a  right  to  no  land  capable  of  identi<*i 
fication  by  any  principles  of  law  or  rules  of  measure.t 
ment,  Kansas  Pacific  Railroad  Company  v.  Atchison  i\ 
Topeka  &  Santa  Fe  Railroad  Company,  112  U.S.  4l4  | 
421."   (Emphasis  supplied).  '  |! 

,'  I 
Thus   it  can   be  seen   that  the  problem  with   respect  t(  V 

both  classes  of  land  was  a  problem  of  identification  solves  !| 


I  the  case  of  the  lands  in  place  by  definite  location  of  the 

iilroad  and  as  to  the  indemnity  lands  by  selection. 

ii 

r 

1  We  pointed  out  in  our  original  brief  that  the  cases  re- 
fed  upon  by  the  court  below  as  demonstrating  that  the 
|nguage  "hereby  granted"  employed  in  the  settlement  and 

jreemption  proviso  could  only  be  applied  to  the  place  lands 

1 

^•anted  by  the  Resolution  of  1870  were  cases  dealing  with 

(is  problem  of  identification  as  created  by  the  words 
^lereby  granted"  as  used  in  Sections  3  and  6  of  the  Act 
(  1864  and  with  reference  to  controversies  arising  over 
le  rights  of  the  railroad  in  the  lands  in  the  indemnity 
bits  prior  to  selection  by  the  Railroad  Company  of  those 
]nds.  In  its  brief  the  appellee  again  relies  upon  these 
c'ses.  This  is  particularly  true  of  Hewitt  vs.  Schultz,  21 
hpt.  Ct.  309,  45  L.  Ed.  463,  180  U.  S.  139,  and  of  South- 
en  Pacific  vs.  Bell,  22  Sup.  Ct.  332,  183  U.S.  679,  46 
I  Ed.  386  which  cases  are  cited  by  counsel  for  the  appellee 
V^der  the  heading  "Decisions  Reflecting  That  the  Restric- 
e  Language  of  the  Resolution  of  1870 — 'All  Lands  Here- 
Granted' — Did  Not  Contemplate  Land  in  Montana." 
he  Hewitt  case  dealt  with  the  controversy  between  Hewitt 
^po  had  homesteaded  lands  within  the  indemnity  belt 
liior  to  selection  and  Schultz  who  purchased  from  the 
lorthern  Pacific  which  asserted  ownership  by  reason  of  the 
ipt.  The  same  situation  in  effect  was  involved  in  the 
Suthern  Pacific  case  and  neither  of  these  cases  supports  in 
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the   least   the   proposition   that   the   Congress   was   as  pre-l 

cise  in  the  choice  of  its  language  as  the  appellee  would! ji 

have  us  believe  when  it  employed  the  same  words  "here- 1  a 

by  granted"  in  the  settlement  and  preemption  proviso  asj . 

i 
had   been  employed   in   Sections   3    and   6   of   the   Act  oil 

1864. 

While  we,  counsel  for  the  appellee  and  some  of  thdt 
previously  decided  cases  have  spoken  of  selection  unde| 
the  supervision  of  the  Secretary  of  the  Interior  as  neces^ 
sary  to  passage  of  title  to  the  Company  insofar  as  the  in-i 
demnity  lands  are  concerned,  in  other  words,  to  solutioii 
of  this  problem  of  identification,  that  position  is  not  en-l 
tirely  correct.  In  U.  S.  vs.  N.  P.  41  Sup.  Ct.  439,  256  U.S 
51,  65  L.  Ed.  825,  we  find  the  following  discussion  which 
is  of  considerable  assistance  in  understanding  the  problem: 

"The  provision  relating  to  indemnity  lands  was  <i! 
much  a  part  of  the  grant  and  contract  as  the  one  re-: 
lating  to  land  in  place   (Payne  v.  Central  P.  R.  Co  A 
255  U.S.  228,  ante,  598,  41  Sup.  Ct.  Rep.  314),  andi 
it  is  apparent  from   the   granting  act  and   resolution  > 
that  'it  was  the  purpose  of  Congress   in  making  the 
grants  to  confer  a  substantial  right  to  land  within  the 
indemnity  limits  in  lieu  of  lands  lost  within  the  place 
limits.'   Weyerhaeuser   v.    Hoyt,    219   U.S.    380,   387| 
55  L.  Ed.  258,  261,  31  Sup.  Ct.  Rep.  300  *  *  *.       1 

When  the  grant  was  made  by  the  act  and  resolution 
it  was  thought  that  the  indemnity  limits,  as  therein  de- 
fined, contained  lands  largely  in  excess  of  what  would 
be  required  to  supply  losses  within  the  place  limits 


i 
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and  hence  the  provision  in  Sec.  6  under  which,  as  con- 
strued by  the  land  officers  and  this  court,  all  lands 
in  the  indemnity  limits  were  to  be  and  remain  sub- 
ject to  the  operation  of  the  Preemption  and  Home- 
stead Laws,  save  as  the  odd-numbered  sections  should 
be  taken  out  of  their  operation  by  indemnity  selec- 
tions. Under  that  provision,  however,  the  lands  avail- 
able for  indemnity  were  diminished  much  more  rap- 
idly than  was  expected;  but  as  the  provision  was  one 
of  the  terms  of  the  grant,  the  company  must  submit 
to  whatever  of  disadvantage  results  from  it.  This  the 
company  frankly  recognizes,  for  in  its  brief  it  says: 
It  was  a  part  of  our  contract  that,  until  selected,  lands 
within  the  indemnity  belt  should  be  open  to  settlement 
under  the  Homestead  and  Preemption  Laws;'  and  also: 
'The  question  here  is  not  whether,  in  the  face  of  the 
deficiency,  the  settler  (before  selection)  may  acquire 
rights  superior  to  ours,  for  we  concede  that  he  may.' 
But  that  provision  gives  no  warrant  for  thinking  that, 
after  the  company  has  earned  the  right  to  receive  the 
lands  comprehended  in  the  grant,  the  government  is 
free  to  reserve  or  appropriate  to  its  own  uses  lands  in 
the  indemnity  limits  which  are  required  to  supply 
losses  in  the  place  limits.  We  say  'required'  because 
we  perceive  no  reason  to  doubt  that  lands  in  the  in- 
demnity limits  may  be  so  reserved  or  appropriated 
where  what  remains  is  sufficient  to  satisfy  all  the 
losses. 

While  it  often  has  been  said  that,  under  such  a 
grant,  no  right  attaches  to  any  specific  land  within  the 
indemnity  limits  until  it  is  selected,  an  examination  of 
the  cases  will  show  that  this  general  rule  never  has 
been  applied  as  between  the  government  and  the  gran- 
tee where  the  lands  available  for  indemnity  were  not 
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sufficient  for  the  purpose.  Its  only  application  haj 
been  where  either  the  rights  of  settlers  were  involved.^ 
or  the  lands  available  for  indemnity  exceeded  the  loss-  j 
es,  thereby  making  it  essential  that  there  be  a  seleo  ij 
tion  and  identification  of  the  particular  lands  sought  .i 
to  be  taken.  This  distinction  is  illustrated  in  St.  Pau)  ' 
&  P.  R.  Co.  V.  Northern  P.  R.  Co.  139  U.S.  1,  35  Li 
Ed.  77,  11  Sup.  Ct.  Rep.  389.  The  question  thertji 
presented  was  whether  there  was  any  need  for  a  seledil 
tion  where  no  right  of  a  settler  was  involved  and  thd  ' 
lands  available  for  indemnity  were  not  sufficient  tt  : 
supply  the  losses.  By  reason  of  this  insufficiency  i^ 
was  ruled  that  the  lands  in  the  indemnity  limits  neces,  i 
sarily  were  appropriated  to  satisfy  the  losses,  and  tha'  ] 
no  selection  was  required.  The  court  said,  p.  19:  'A;, 
to  the  objection  that  no  evidence  was  produced  of  anj  j 
selection  by  the  Secretary  of  Interior  from  the  indem  j; 
nity  lands  to  make  up  for  the  deficiencies  found  in  tht  ■ 
lands  within  the  place  limits,  it  is  sufficient  to  observe  i 
that  all  the  lands  within  the  indemnity  limits  onl)  c 
made  up  in  part  for  these  deficiencies.  There  was'  \ 
therefore,  no  occasion  for  the  exercise  of  the  judgment 
of  the  Secretary  in  selecting  from  them,  for  they  tven^^ 
all  appropriated.'  *   *   * 

One  of  the  regulations  of  the  Land  Department  re^ 
quires  that  indemnity  selections  be  accompanied  by  ^r 
specification — tract  for  tract — of  the  losses  on  accoun,  I 
of  which  they  are  made.  But  that  Department  hold;  i 
that  this  regulation  does  not  apply  where  the  losse;  r 
exceed  the  lands  which  may  be  taken  as  indemnity'  n 
Thus,  in  Re  Hastings  &  D.  R.  Co.  19  Land  Dec.  30 
it  was  said  by  Secretary  Smith:  'The  object  in  establish  ji 
ing  the  rule  was  to  prevent  the  possibility  of  one  basi:  c 
of  loss  being  used   for  more  than   one  selection.    A:!  I 
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this  grant  is  known  to  be  deficient  over  800,000  acres 
.  .  .  the  danger  of  a  duplication  of  the  losses  does  not 
exist;  and  the  reason  of  the  rule  ceasing,  the  rule 
itself  does  not  operate.'  And  a  similar  ruling  is  found 
in  Chicago,  R.I.  &  P.  R.  Co.  v.  Wagner  25  Land  Dec. 
458,  460,  and  other  cases. 

Giving  effect  to  all  that  bears  on  the  subject,  we 

are    of   opinion    that    after    the    company    earned    the 

right  to   receive  what  was  intended   by  the  grant,   it 

was  not  admissible  for  the  government  to  reserve  or 

appropriate   to   its   own   uses   lands   in   the   indemnity 

limits   required   to   supply   losses   in   the  place   limits. 

I    Of  course,  if  it  could  take  part  of  the  lands  required  for 

i     that  purpose,  it  could  take  all,  and  thereby  wholly  de- 

I     feat  the  provision  for  indemnity.  But  it  cannot  do  either. 

The  'substantial  right'  conferred    by    that   provision 

(Weyerhaeuser  v.   Hoyt,  supra)    cannot  be   thus   cut 

down  or  extinguished   (Sinking  Fund  Cases,  supra)." 

(Emphasis  supplied). 

The  foregoing  discussion  re-inforces  our  position  that  the 
cnstruction  by  the  courts  of  the  words  "hereby  granted" 
a  appearing  in  Sections  3  and  6  of  the  Act  of  1864  arose 
bj  reason  of  this  problem  of  identification  which  required 
dsferent  treatment  in  connection  with  withdrawal  of  the 
iilemnity  lands  as  opposed  to  the  place  lands.  It  likewise 
ilistrates  that  when  the  problem  of  identification  disap- 
pirs  the  distinction  between  place  lands  and  indemnity 
lads  which  arose  by  reason  of  that  problem  likewise  dis- 
apears. 

We  have  pointed  out  that  this  problem  does  not  exist 
^th  respect  to  the  construction  of  the  language  employed 
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in  the  preemption  proviso  of  the  Joint  Resolution  of  187Ci: 

The  proviso  did  not  go  into  effect  until  five  years  aftejj 

the  completion  of  the  entire  road.  At  that  time  there  woul(j< 

be  no  problem  of  identification  as  the  precise  sections  o't 

the  place  lands  granted  by  both  the  Act  and  the  Resoluji 

tion  are  determinable  upon  definite  location  of  the  raiiii 

road.    At  this  time,  of  course,  the  sections  of  place  land  j 

lost  to  the  grant  would  become  apparent  and  the  railroa«(; 

would  immediately  be  entitled  to  select  from  the  indeii3'<! 

nity  land  hence  it  is  clear  that  five  years  after  the  comn 

pletion  of  the  road  the  grant  would  be  determined  anil^ 

the  company's  title  to  both  the  place  and  indemnity  landli 

fixed.    It  seems  obvious  to  us  that  the  problem  with  rej 

spect  to  the  construction  of  Sections  3  and  6  of  the  AciJ 

of  1864  does  not  apply  in  connection  with  the  constructionij 

i 
of  the  proviso  in  the  Joint  Resolution.  || 

We   do   not  propose   to   discuss  separately   each   of  th  j 

!'l 
decisions  cited  and  relied  upon  by  counsel  for  the  appellee! 

Suffice  to  say  that  they  are  concerned  either  with  the  prob^ 

J 
lem  of  withdrawal  hereinbefore  discussed  or,  as  was  tru  i 

for  instance  of  N.  P.  vs.  McRae,  6  Land  Dec.  400,  an<!.l 

U.S.  vs.  N.  P.  Railroad  Co.,   14  Sup.  Ct.   598,   152  U.S'i 

284,  38  L.  Ed.  443,  with  the  problem  of  whether  or  no'! 

the  company  acquired  a  new  land  subsidy  by  the  Resolu'»J 

tion   of    1870.     It   is    important   to   note   that   these   latter 

cases  for  the  most  part  present  no  discussion  whatsoeve  : 

concerning  the  nature  of  the  provision  of  the  Joint  Rescv 

lution  by  which  the  second  indemnity  belt  was  created  an<!  ^ 


—13— 

qit  none  of  those  cases  are  concerned  with  the  settlement 
ad  preemption  proviso.  The  only  exceptions  to  this  state- 
omt  are  U.S.  vs.  N.  P.,  1940,  61  Sup.  Ct.  264,  311  U.S. 
37,  85  L.  Ed.  210  and  Russell  vs.  N.  P.  R.  Co.,  238  Fed. 
(Id)  636,  Cert.  Denied  June  24,  1957,  77  Sup.  Ct.  1400, 
ich  cases  will  be  separately  discussed  hereinafter. 


Legislative  History 

Commencing  at  page  8  of  appellee's  brief  there  appears 
liiscussion  of  the  legislative  history  of  the  Joint  Resolu- 
tijiti  of  1870.  Counsel  for  the  appellee  point  out  in  effect 
tlft  this  legislative  history  reflected  the  sentiment  that  it 
wuld  be  immoral  and  unfair  and  in  the  nature  of  a  breach 
ai contract  to  attempt  to  apply  the  proviso  to  any  except 
tk  new  lands  granted  by  the  resolution.  There  is  no  sup- 
ptt,  however,  in  the  material  presented  in  the  appellee's 
bef  for  their  contention  that  the  provisio  should  apply 
ojly  to  the  new  line  of  road  and  the  new  land  subsidy 
bween  Portland  and  Puget  Sound. 


The  debates  and  remarks  set  forth  by  counsel  for  the 

a]|>ellee  illustrate  a  degree  of  reluctance  to  apply  a  proviso 

I 
silh  as  the   one  under  consideration   to   the   lands   which 

wfe  granted  to  the  railroad  by  the  provisions  of  the  Act 

o]|1864  but  it  must  be  remembered   that  the  particular 

lajds  here  involved  could  not  have  been  acquired  under 

tllj  Act  of  1864.     It  was  only  by  virtue  of  the  Joint  reso- 

lilion  of  1870  that  the  Railroad  Company  became  entitled 

tCjthe  lands  here  involved.     Consequently  the  application 
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of  this  proviso  to  these  lands  could  not  in  any  way  b' 
considered  as  an  interference  with  the  previous  grant.  Coii 
sider  particularly  the  remarks  of  Senator  Pomeroy  set  fort 
at  page  10  of  the  Appellee's  brief  as  follows: 

"  'If  the  Senator  from  California  (Mr.  Casserly)  ha 
read   carefully   the   amendment   of    the    Senator   froi 
Massachusetts  he  would  have  seen  that  all  that  is  en 
braced  in  the  new  grant  is  put  at  $2.50  an  acre  *  *  ^ 
but  I   apprehend  the  Senator  from  California  is  tq 
good  a  lawyer  to  suppose  that  he  can  make  that  appi: 
to  a  grant  which  already  exists  and  that  the  compaii'^ 
have   had    in    their   possession    rightfully    for   severi|' 
years.     *  *  *     It  is  a  species  of  retrograde  legislatioiji 
going  backward.     It  is  in  the  nature  of  violating  :jj 
contract,  which  is  only  a  little  less  than  an  immoraliih 
whenever  proposed  by  any  legislative  body.  While  {?\ 
Congress  has  power  to  do  it,  of  course,  I   (do  not.**  i 
doubt;  but  it  certainly  has  not  the  right  to  do  it  *  *  f 
When  that  was  not  in  the  original  act,  it  is  too  late  1|' 
put  it  in  now.'    (Pages  2482-2483;  we  are  uncertaih 

of  the  accuracy  of  the  language  marked.'*")  i 

j  j 

The  lands  here  involved  were  not  included  within  at|j 
grant  already  in  the  possession  of  the  company.  The  con'i 
pany  could  not  have  acquired  the  lands  here  involves 
under  the  Act  of  1864.  There  would  therefore  be  no  ol  i 
stacle  either  legal  or  moral  to  th  application  of  the  provia^ 
to  the  lands  here  involved.  At  this  point  we  should  pel 
haps  point  out  that  the  amendment  proposed  by  Mr.  Wi|' 
son,  considered  at  page  9  of  the  appellee's  brief,  whicj ' 
was  in  the  form  of  a  limitation  upon  the  company's  rigljt 
to  sell  rather  than  a  command  to  sell,  was  defeated. 
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iWhat  we  have  said  concerning  the  proceedings  in  the 
Jiiate  is,  of  course,  equally  true  as  to  the  proceedings  in 
:je  House  of  Representatives  . 

Land  Grant  Case  of  1940 

We  do  not  propose  to  belabor  the  arguments  heretofore 
33sented  with  reference  to  the  interpretation  of  the  opinion 
lU.  S.  vs.  N.  P.  Ry.  Co.,  61  Sup.  Ct.  264,  311  U.  S.  317, 
fL.  Ed.  210.  Suffice  to  say  that  in  that  case  the  court  did 
It  hold  that  the  proviso  could  not  be  applied  to  the  lands 
^thin  the  second  indemnity  belt  neither  did  it  hold  that  the 
^ids  within  the  second  indemnity  belt  were  acquired  by 
■$  railroad  under  the  Grant  of  1864.  This  holding,  re- 
iti  upon  by  counsel  for  the  appellee,  was  as  follows: 


"We  hold,  contrary  to  the  Government's  assertion, 
that  the  proviso  of  the  Resolution  of  1870,  requiring 
the  lands  be  opened  by  the  company  to  settlement  and 
preemption  applies  only  to  the  additional  lands 
granted  by  that  Resolution  and  not  to  the  lands  ac- 
quired under  the  grant  of  1864.  We  hold  further 
that  the  company  was  not  a  trustee  of  the  lands  for 
the  United  States  either  in  its  own  right  or  in  behalf 
of  possible  settlers..  It  results  that  the  Government 
cannot  call  upon  the  company  to  account  as  a  trustee 
for  the  proceeds  of  sale  of  the  lands.*  *  *"  (Emphasis 
supplied ) . 

I 

The  discussion  of  this  case  presented  by  counsel  for  the 
ipellee  does  not  and  cannot  demonstrate  that  the  court 
:(isidered  lands  within  the  second  indemnity  belt  as  lands 
a([uired  under  the  Act  of  1864.    To  pose  the  question  is  to 
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answer  it  for  how  could  the  lands  within  the  second  ilij 
demnity  belt  possibly  be  so  considered?  Without  the  Resii^ 
ultion  of  1870  those  lands  could  never  have  been  acquire,  ^ 
There  is  no  provision  for  them  whatsoever  in  the  Act  fi 
1864  and  as  the  appellee  has  repeatedly  pointed  out  the  ^ti, 
of  1870  could  not  be  considered  an  amendment  to  tas 
Granting  Act  of  1864.  See  in  particular  the  language  i?j 
N.  P.  Ry.  Co.  vs.  DeLacy,  19  Sup.  Ct.  791,  174  U.  S.  622,  |.i 
L.  Ed.  1111,  quoted  at  page  25  of  appellee's  brief  as  f[^ 
lows:  ' 

"The  defendant  contends  that  the  land  in  controvei>< 
was  excluded  by  operation  of  law  from  the  grant  «j 
1864  by  the  resolution  of  May  31,  1870,  Herein  p:: 
assumes  that  the  effect  of  that  resolution  was  to  blot  ctj 
the  grant  under  the  act  of  1864.  The  resolution  cli 
not  have  that  effect.  It  was  not  an  amendment  to  t^l 
third  section  of  the  act  of  1864  which  granted  t'Jj 
lands."  i ' 

The  language  of  the  Supreme  Court  in  the  land  grant  c;i 
of  1940,  quoted  at  pages  42  and  43  of  appellee's  brief,  upil 
which  the  appellee  relies  so  strongly,  is  not  concerned  in  al 
respect  with  the  nature  of  the  second  indemnity  belt,    n 
only  concern  was  whether  the  company  should  be  indem.^jj 
fied  for  lands  lost  to  the  Grant  of  1870  by  reason  of  the  fjU 
that  they  had  previously  been  acquired  under  the  Grant  ft 
1864.   The  language  there  set  forth  can  by  no  stretch  of  ^. 
imagination  be  considered  support  for  the  proposition  til 
lands  within  the  second  indemnity  belt  were  acquired  umiri 
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Jl  Grant  of  1864  which  proposition  is,  we  submit,  an 
illiurdity  upon  its  face. 

insofar  as  Russell  vs.  N.  P.  Ry.  Co.,  238  Fed.  (2d)  636, 
sroncerned  we  have  previously  pointed  out  that  that  case 
v|s  concerned  with  place  lands  under  the  Grant  of  1864 
III  not  with  indemnity  lands  under  the  grant  of  1870.  We 
e  no  reason  to  consider  that  case  further. 

Positive  Duty  To  Convey 

Counsel  for  the  appellee  argue  that  the  proviso  is  nothing 
nre  than  a  reservation  by  the  United  States  of  a  power  of 
li)Osition  under  the  preemption  and  homestead  laws  and 
ht  only  the  United  States  could  complain  of  a  breach  there- 
>£;  They  point  out  that  the  Commissioner  of  the  General 
^id  Office  took  the  position  that  there  was  no  authority 
tithe  officers  of  the  Land  Department  of  the  United  States 
wviding  for  the  entry  under  any  of  the  public  land  laws  of 
aijis  which  had  been  earned  by  the  Railroad  Company. 
I^mplete  answer  to  the  arguement  of  the  appellee  is  found 
nlhe  case  of  Oregon  &  CR.  Co.  vs.  U.  S.,  238  U.S.  393,  35 
IvL  Ct.  908,  59  L.  Ed.  1360,  the  very  case  cited  by  counsel 

0  the  appellee  at  page  49  of  their  brief.  We  have  previous- 
yfcited  and  quoted  from  that  case  but  it  is  worthy  of  con- 
iic}ration  again.  We  pointed  out  that  in  that  case  the 
)ii|viso  was  a  limitation  upon  the  power  of  sale  rather  than 

1  [landate  to  sell  and  the  court  in  that  case  said  further 
is|o  the  nature  of  the  proviso: 

I       "By  the  acts  of   1866  and   1870  it  is  provided  that 
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upon  the  survey  and  location  of  the  roads  the  goveril 
ment  shall  withdraw  from  sale  the  granted  lands,  atij 
the  provision  would  seem  to  withdraw  the  lands  fro;i: 
the  specific  operation  of  the  land  laws,  and  certainili 
from  a  complete  analogy  to  them.  The  public  lai^J 
laws  had  test  of  the  qualification  of  settlers  under  theor 
they  had  also  the  machinery  of  proof  and  precautioii 
When  the  granted  lands  were  withdrawn  from  thai 
laws  and  primarily  devoted  to  another  purpose  thtji 
were  committed  to  another  power,  to  be  administered 
for  such  purpose,  and  a  discretion  in  the  exercise  m 
the  power,  within  the  restriction  imposed,  was  neceli 
sarily  conferred."    59  L.  Ed.  1395.  | 

In  this  case  and  under  the  grants  here  involved  the  sit| 

ation  is  similar.     Here  too  the  land  was  withdrawn  frajl 

j ' 

the  land  laws  and  committed  to  another  power  for  a|^ 
ministration.  However,  the  discretion  vested  in  the  Ra;|l 
road  Company  in  the  grant  involved  in  the  Oregon  &  C.f 
Co.  case  isn't  present  under  the  grant  involved  in  this  caf|)j 
The  proviso  here  required  the  Company  to  open  the  laijj 
granted  by  the  resolution  to  preemption  and  settlemeii 
rather  than  simply  limiting  their  power  to  sell.  | 

We  have  already  seen  that  by  granting  acts  the  Ian  I 
were  removed  from  the  operation  of  the  land  laws  ail 
committed  to  another  power  for  administration.  The  lai  ! 
laws  no  longer  supplied  the  method  and  machinery  u' 
which  the  lands  could  be  settled.  How  else  then  could  th 
lands  be  open  for  settlement  and  preemption  at  $2.50  pG 
acre  to  be  paid  to  the  Railroad  except  by  application  ^ : 
the  Railroad  to  purchase  thereunder? 
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mith  reference  to  the  argument  that  U.S.  vs.  N.P.  Ry. 
].,  supra,  61  Sup.  Ct.  64,  311  U.S.  317,  and  the  subse- 
[ent  decision  in  the  district  court,  41  Fed  Supp.  273, 
[posed  of  the  issues  here  involved,  counsel  for  the  appel- 
6  ask  how  we  could  be  entitled  to  relief  when  the  fail- 
ili  to  open  the  lands  granted  to  preemption  and  settlement 
vs  decreed  to  warrant  a  recovery  by  the  United  States. 
£  answer,  we  need  only  point  out  that  there  is  nothing 
v.atsoever  in  that  final  decision  to  indicate  that  the  $300, 
lO  compromise  was  related  in  any  way  to  the  failure  of 
I:  Company  to  open  the  land  to  settlement  and  preemp- 
i'l.     The  court  provided  in  its  decision: 

"8.  This  decree  shall  be  and  remain  a  full  and 
complete  adjustment,  accounting  and  settlement  of  all 
the  rights  and  claims  of  the  United  States  against  the 
Northern  Pacific  Railroad  Company,  Northern  Pacific 
Railway  Company,  and  any  and  all  persons  claiming 
by,  through,  or  under  them,  or  either  of  them,  and  of 
all  the  rights  and  claims  of  said  Northern  Pacific 
Railroad  Company,  Northern  Pacific  Railway  Com- 
pany, and  any  and  all  persons  claiming  by,  through, 
or  under  them,  or  either  of  them,  against  the  United 
States,  which  have  been  presented  or  might  have  been 
presented  herein  under  and  by  virtue  of  the  Act  of 
Congress  of  July  2,  1864,  and  Joint  Resolution  of 
May  31,  1870,  and  any  and  all  acts  amending  or  sup- 
plementing the  same,  as  provided  by  the  Act  of  June 
25,  1929."  (Emphasis  supplied)  (41  F.  Supp.  289- 
290). 

i^^e  pointed  out  previously  in  our  original  brief  the  pro- 
^ion  of  the  Act  of  Congress  of  1929  referred  to  above  by 
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the  court  in  the  above  quotation  which  reads  as  follows: 

*  ♦  *  an(j  ^iie  passage  of  this  Chapter  shall  n 
be  construed  as  in  anywise  evidencing  the  purpose 
intention  of  Congress  to  depart  from  the  policy  of  ti 
United  States  expressed  in  the  resolution  of  May  3 
1870,  relative  to  the  disposition  of  granted  lands 
said  grantee,  and  the  right  is  hereby  reserved  to  t 
United  States  to,  at  any  time,  enact  further  legislatit 
relating  thereto,"     43  U.S.C.A.  923. 

Based  upon  the  foregoing  and  upon  our  original  brl 
herein  we  submit  that  neither  previous  decisions  nor  leg 
lative  history  supply  any  support  for  the  position  of  t 
appellee  and  that  sound  logic  demands  that  the  appell 
in  this  proceeding  should  finally  be  forced  to  honor  t 
proviso  of  the  Joint  Resolution  and  that  the  appella 
should  prevail. 

The  history  of  the  provisos  such  as  the  one  here  i 
volved  has  been  consistently  a  history  of  avoidance,  evasi« 
and  almost  contemptuous  dismissal  by  the  Railroad  Coi 
panys.  If  the  obvious  intent  of  the  Congress  is  ever  to 
honored,  now  and  in  this  proceeding  is  the  time  and  pla( 

Respectfully  submitted, 

Ralph  J.  Anderson^ 
Stanley  P.  Sorenson, 

Attorneys  for  Appellant, 
Of  Counsel  J.  R.  Vaughn. 
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In  the  United  States  District  Court,  Western 
District  of  Washington,  Northern  Division 

No.  4270 

In  the  Matter  of: 
The  Application  of  ANTHONY  SCRIVANICH, 

vs. 

UNITED  STATES  IMMIGRATION  AND  NAT- 
URALIZATION SERVICE  and  JOHN  P. 
BOYD,  District  Director. 

PETITION  FOR  WRIT  OF 
HABEAS  CORPUS 

Comes  now  Anthony  Scrivanich,  the  above-named 
petitioner,  and  respectfully  shows  to  this  court  as 
follows : 

I. 
I  That  he  is  a  resident  of  Seattle,  King  County, 
fWashington,  having  resided  in  Seattle  for  nearly 
Ijfive  years  last  past.  That  he  has  heretofore  been 
ordered  to  be  deported  from  the  United  States  by 
the  United  States  Immigration  and  Naturalization 
Service  and  that  he  is  at  liberty  on  his  own  recog- 
nizance. 

II. 

That  the  petitioner  is  a  citizen  of  Yugoslavia, 
having  been  bom  in  Sansego,  now  Yugoslavia,  on 
August  3,  1929.  That  his  parents  are  not  Italian 
but  are  of  Slavic  origin  and  that  both  he  and  they 
speak  the  Croatian  language. 
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III.  h 

That  prior  hereto  a  hearing  was  had  in  Seattle,  jij 
Washington,  pertaining  to  petitioner's  residence  in  i  i 
the  United  States.  That  although  the  place  of  the  ( 
petitioner's  birth  was  under  Italian  domination  at  ill 
the  time  of  his  said  birth,  said  place  is  now  ter-  \i 
ritory  belonging  to  Yugoslavia.  That  petitioner  is  i^ 
a  refugee  from  Yugoslavia  who  is  unable  to  re-  i 
turn  thereto  because  of  his  fear  of  persecution,  1 1 
based  on  his  opposition  to  the  Communistic  form  >  i 
of  government.  That  petitioner  based  his  right  to  ,  i 
remain  in  the  United  States  on  Congressional  enact-  \i 
ments  authorizing  certain  refugees  to  remain  in  the  h 
United  States.  That  the  presiding  inspector  deter-  ^ 
mined  that  the  petitioner  was  of  Italian  nationality  i 
and  was  therefore  subject  to  deportation  to  that  '  i 
country  as  being  an  imlawful  immigrant  therefrom.  U 

IV.  il 

That  by  reason  of  the  action  of  the  Immigration  h 
and  Naturalization  Service  petitioner  has  been  de-  !^ 
prived  of  his  right  to  qualify  as  a  refugee  from  { 
a  country  in  which  he  might  be  persecuted  because  'l 
of  his  political  and  religious  beliefs  and  is  being  ,  i 
forcefully  compelled  to  enter  a  country  which  he  J 
does  not  recognize  as  his  own.  j 

V. 

That  after  the  order  of  deportation  and  prior 
hereto,  a  special  bill  was  introduced  in  Congress 
which  would  authorize  the  legal  admission  of  peti-    i 
tioner  into  the  United  States.  Your  petitioner  has 
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been  informed  that  said  bill  was  passed  by  the 
Senate  of  the  United  States  but  that  the  same  was 
not  reported  out  of  the  House  Judiciary  Committee. 
That  by  reason  of  the  foregoing,  the  Immigration 
and  Naturalization  Service  has  ordered  petitioner 
to  report  at  its  headquarters  in  Seattle,  Washington, 
at  1:00  o'clock  p.m.,  on  November  21  for  immediate 
deportation  to  Italy. 

VI. 

That  the  decision  of  the  Immigration  and  Nat- 
uralization Service  is  contrary  to  the  Constitution 
and  the  laws  of  the  United  States  of  America  and 
that  petitioner's  restraint  and  arrest  are  illegal. 

Wherefore,  petitioner  prays  this  Honorable  Court 
to  issue  an  order  to  show  cause  directed  to  the  re- 
spondents, directing  them  to  show  cause,  if  any 
the}^  have,  why  a  Writ  of  Habeas  Corpus  should 
not  issue  for  the  release  of  the  petitioner  from  any 
further  restraint  and  as  to  why  the  arrest  of  the 
petitioner  for  his  deportation  should  not  be  de- 
clared void. 

Petitioner  further  prays  for  a  temporary  re- 
straining order  directed  against  the  respondents, 
'restraining  them  from  executing  the  order  of  de- 
jportation  until  further  order  of  this  court. 

/s/  ANTHANY   AGUSTINO 
SCRIVANICH, 

Petitioner. 
Buly  verified. 

[Endorsed] :     Filed  November  21,  1956. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 


This  matter  coming  on  regularly  before  the  above-  / 
entitled  court  on  a  Petition  for  a  Writ  of  Habeas  i| 
Corpus,  the  petition  of  Anthony  Scrivanich  havingi^ 
been  filed  herein,  alleging  that  the  arrest  of  thei 
petitioner  by  the  respondents  and  an  order  of  de-iLi 
portation  issued  for  the  petitioner's  deportation  tojj 
Italy,  was  and  is  illegal  and  void;  !j! 

Now,  Therefore,  It  Is  Hereby  Ordered  that  thei^i 
respondents,  United  States  Immigration  and  Nat-fi| 
uralization  Service,  and  John  P.  Boyd,  District:! 
Director,  be  and  they  are  hereby  ordered  to  show  i 
cause  in  the  above-entitled  court  on  the  3rd  day  ofjj 
December,  1956,  at  the  hour  of  10  o'clock,  as  to- 
why  the  Petition  for  a  Writ  of  Habeas  Corpusjt 
should  not  be  granted; 

Done  in  Open  Court  this  21st  day  of  November,  « 

1956.  |j 

/s/  JOHN  C.  BOWEN,  i| 

U.  S.  District  Judge.  Ij 

-Presented  by: 

/s/  A.  M.  URSICH, 

Attorney  for  Petitioner. 

[Endorsed] :     Filed  November  21,  1956. 
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[Title  of  District  Court  and  Cause.] 

RETURN  TO  PETITION  FOR  WRIT 
OF  HABEAS  CORPUS 

The  respondent  makes  the  following  Return  to 
ithe  Petition  for  Writ  of  Habeas  Corpus  herein: 

I. 

That  the  petitioner  is  an  alien,  approximately 
26  years  of  age,  who  last  entered  the  United  States 
at  the  Port  of  New  York  on  October  23,  1951,  as  a 
(seaman  on  the  '^SS  Argentina,"  a  vesse]  of  Pana- 
manian registry.  At  said  time  he  was  admitted  un- 
der Section  3  (5)  of  the  Act  of  May  26,  1924  (8 
iUSCA  203(5)  ).  On  November  21,  1952,  the  Dis- 
trict Director,  Immigration  and  Naturalization 
'Service,  issued  a  warrant  for  petitioner's  arrest, 
alleging  therein  that  he  was,  at  the  time  of  his 
entry,  an  immigrant  not  in  possession  of  a  valid 
immigration  visa  as  required  under  the  provisions 
jof  the  Act  of  May  26,  1924,  and  not  exempt  there- 
jirom  and  that  he  was  therefore  subject  to  deporta- 
[tion  pursuant  to  law.  Said  warrant  of  arrest  was 
served  on  petitioner  at  Seattle  on  November  21, 
|1952,  the  date  of  issuance. 

II. 

I  That  a  deportation  hearing  was  accorded  the 
'petitioner  on  December  12,  1952,  at  Seattle,  at  which 
time  he  was  represented  by  coimsel.  At  said  hear- 
ling  the  testimony  of  petitioner  was  taken  in  the 
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I 
Slavic  language  through  his  interpreter.  During  ther  \ 

course  of  said  hearing  the  petitioner  admitted  that  j 

he  is  an  alien,  that  he  had  last  entered  the  United -j 

States  on  October  23,  1951,  as  a  member  of  theij 

crew  of  the  ^'SS  Argentina,"  that  he  had  deserted:-; 

the  ship  at  the  Port  of  New  York,  that  at  the  timefi 

of  said  entry  into  the  United   States  he  had  in-ji 

tended  to  remain  in  the  country  permanently,  andjl 

that  at  the  time  of  said  entry  he  was  not  in  pos-|j 

session  of  a  valid  immigration  visa  for  the  purpose;^ 

of  entering  the  United  States  for  peiTnanent  resi- i 

dence.  Petitioner  specified  in  said  hearing  that  inij 

said  hearing  that  in  the  event  he  should  be  foimd'i 

subject  to  deportation  and  ordered  deported  that  heii 

be    deported    to    Canada.    He    also    requested    theifi 

privilege  of  voluntary  departure  should  he  be  found  ii 

ineligible  to  remain  in  the  United  States.  j 

III.  ji 

On  December  16,  1952,  the  hearing  officer  ordered  i 
that  the  petitioner  be  deported  under  Sections  13C 
and  14  of  the  Act  of  May  26,  1924  (8  USCA  213,:!l 
214),  pursuant  to  law  on  the  charge  stated  in  thefii 
warrant  of  arrest.  Petitioner  appealed  from  then 
decision  of  the  hearing  officer  to  the  Board  of  Im-'i 
migration  Appeals,  and  on  May  4,  1952,  the  Board:, 
ordered  the  said  appeal  dismissed  upon  considera-ji 
tion  of  the  entire  record.  On  May  26,  1953,  the  Dis-  ' 
trict  Director  issued  a  warrant  for  the  deportation  { 
of  the  petitioner.  A  copy  of  the  record  of  deporta-'j 
tion  proceedings  is  attached  hereto  in  certified  form,ij 
incorporated  herein,  and  marked  Exhibit  A.  || 
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IV. 
On  June  10,  1953,  Senator  Jackson  introduced 
a  private  bill  in  petitioner's  behalf  in  the  Senate 
of  the  United  States  providing  for  relief  from 
deportation.  Petitioner  received  a  stay  of  deporta- 
tion during  the  pendency  of  said  legislation.  The 
Bill  did  not  receive  favorable  action  in  the  Senate 
Judiciary  Committee  and  was  not  reported  out  of 
said  committee  or  become  enacted  into  law. 

V. 

That  on  November  25,  1954,  petitioner  was  flown 
to  New  York  by  the  Immigration  and  Naturaliza- 
tion Service  for  deportation  to  Italy  pursuant  to 
the  warrant  of  deportation  issued  May  26,  1953, 
by  the  respondent  herein.  While  in  New  York 
awaiting  deportation,  petitioner  filed  a  petition 
for  writ  of  habeas  corpus,  which  petition  was  sub- 
sequently abandoned ;  on  January  4,  1955,  petitioner 
filed  an  application  for  relief  from  deportation 
under  Section  6  of  the  Refugee  Relief  Act  of  1953 ; 
said  application  set  forth  petitioner's  assertion  of 
Yugoslav  nationality  and  his  fear  of  persecution 
by  reason  of  racial,  religious  and  political  con- 
victions. 

VI. 

That  a  hearing  on  petitioner's  application  for 
relief  imder  the  Refugee  Relief  Act  of  1953  was 
accorded  petitioner  in  New^  York  on  January  4, 
1955,  at  which  time  petitioner  was  represented  by 
counsel.  On  January  5,  1955,  the  special  inquiry 
officer  recommended  that  said  application  be  denied 
for  the  reason  that  petitioner's  last  entry  into  the 
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United  States  was  unlawful.  Said  recommendation 
was  approved  upon  consideration  of  the  entire 
record  by  the  Acting  Regional  Commissioner  of  the 
Immigration  and  Naturalization  Service  on  Feb- 
ruary 17,  1955.  Copies  of  petitioner's  application 
for  relief  under  the  Refugee  Relief  Act  of  1953  and 
the  record  of  administrative  proceedings  are  at- 
tached hereto  in  certified  form,  marked  as  Exhibit 
B,  and  incorporated  herein. 

VII. 

That  on  January  7,  1955,  petitioner  filed  a  motion 
before  the  Board  of  Immigration  Appeals  request- 
ing reopening  of  the  deportation  proceedings  and 
reconsideration  of  the  order  entered  by  the  hearing 
officer  on  December  16,  1952.  Said  motion  was  de- 
nied on  June  8,  1955. 

VIII. 

That  thereafter  a  private  bill  was  introduced  in  ji 
the  Senate  of  the  United  States  in  behalf  of  the  j;! 
petitioner  which  provided  for  relief  from  deporta-  |« 
tion.  Said  Bill  (S.  551)  was  passed  by  the  Senate  jw 
on  January  16,  1956,  but  was  not  thereafter  enacted  N 
into  law.  During  the  pendency  of  said  proposed  leg-  !^ 
islation,  petitioner  was  granted  a  stay  in  deporta-  ]\ 
tion,  and  upon  failure  of  the  bill's  enactment  into  i 
law,  petitioner  was  granted  a  further  stay  in  de-  i 
portation  until  November  1,  1956,  to  permit  him  i 
to  attempt  to  emigrate  to  Canada.  Petitioner  failed  j 
to  depart  from  the  United  States  by  said  date,  and  I 
on  November  2,  1956,  he  was  ordered  to  report  to  'i 
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the   District  Office   of  the  Immigration   and  Nat- 
uralization   Service    at    Seattle    on   November   21, 
1  i  1956,  for  deportation  to  Italy  pursuant  to  the  war- 
rant of  deportation  issued  May  26,  1953. 

IX. 

That  the  subject  deportation  proceedings  and  sub- 
sequent administrative  proceedings  upon  peti- 
tioner's application  for  relief  under  the  provisions 
of  the  Refugee  Relief  Act  of  1953  were  not  arbi- 
trary, unfair  or  unreasonable ;  that  said  proceedings 
,  have  been  reasonable,  fair  and  lawful,  and  the  order 
of  deportation  and  the  denial  of  relief  upon  peti- 
tioner's application  under  the  Refugee  Relief  Act 
are  supported  by  the  record  as  a  whole. 

X. 

Respondent  denies  all  the  allegations  set  forth  in 
paragraph  II  of  the  petition;  denies  all  the  allega- 

itions  set  forth  in  paragraph  III  of  the  petition, 
but  admits  that  petitioner  was  accorded  a  hearing  in 
Seattle,  Washington,  pertaining  to  petitioner's  resi- 
dence in  the  United  States ;  denies  all  the  allegations 
set  forth  in  paragraph  IV  of  the  petition;  and 
denies  all  the  allegations  set  forth  in  paragraph  VI 

I  of  the  petition. 

Wherefore,  it  is  prayed  that  the  petition  for  a 
writ  of  habeas  corpus  be  dismissed  and  the  rule  to 
show  cause  discharged. 

/s/  CHARLES  P.  MORIARTY, 
United  States  Attorney; 
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/s/  RICHARD  F.  BROZ, 

Assistant   United   States 
Attorney. 

/s/  JOHN  P.  BOYD, 

District  Director. 

Duly  verified. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:     Filed  November  30,  1956. 
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FINDINGS  OF  FACT  AND  CONCLUSIONS    ii 

OF  LAW  |;i 

I; 

This  Matter  came  on  for  hearing  before  the  k 
above-entitled  Court  on  February  12,  1957,  upon  jf 
the  application  of  petitioner,  Anthony  Scrivanich,  i" 
for  a  writ  of  habeas  corpus  and  order  to  show  cause.  .; ! 
Petitioner  was  represented  by  his  attorneys,  An-  ;f 
thony  M.  Ursich  and  Richard  Jensen;  respondent  ;i 
was  represented  by  Richard  F.  Broz,  Assistant  M 
United  States  Attorney.  Respondent  filed  a  return  . 
to  the  petition  for  writ  of  habeas  corpus,  to  which  ' 
return  were  attached  the  records  of  deportation  il 
proceedings  relating  to  petitioner,  marked  Exhibits  ' 
A  and  B.  The  records  of  deportation  proceedings  ii 
were  admitted  into  evidence  upon  stipulation  of  the  H 
parties,  with  the  exception  of  Respondent's  Exhibit  i 
A-1,  which  was  admitted  into  evidence  over  peti- 
tioner's   objection;    memorandums    of    authorities 
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were  filed,  and  oral  argument  was  had.  The  Court, 
being-  fully  advised,  pronounced  its  oral  decision 
February  12,  1957.  Whereupon,  the  Court  makes 
the  following  Findings  of  Fact  and  Conclusions  of 
Law. 

Findings  of  Fact 

I. 

That  the  petitioner  is  an  alien,  approximately 
26  years  of  age,  who  last  entered  the  United  States 
at  the  Port  of  New  York  on  October  23,  1951,  as 
a  seaman  on  the  "SS  Argentina,"  a  vessel  of  Pana- 
manian registry.  At  said  time  he  was  admitted 
under  Section  3  (5)  of  the  Act  of  May  26,  1924 
(8  USCA  203(5)).  On  November  21,  1952,  the 
District  Director,  Immigration  and  Naturalization 
Service,  issued  a  warrant  for  petitioner's  arrest,  al- 
leging therein  that  he  was,  at  the  time  of  his  entry, 
an  immigrant  not  in  possession  of  a  valid  immigra- 
tion visa  as  required  under  the  provisions  of  the 
Act  of  May  26,  1924,  and  not  exempt  therefrom  and 
that  he  was  therefore  subject  to  deportation  pur- 
suant to  law.  Said  warrant  of  arrest  was  served 
on  petitioner  at  Seattle  on  November  21,  1952, 
tbe  date  of  issuance. 

II. 

That  a  deportation  hearing  was  accorded  the 
petitioner  on  December  12,  1952,  at  Seattle,  at  which 
time  he  was  represented  by  counsel.  At  said  hear- 
ing the  testimony  of  petitioner  was  taken  in  the 
Slavic  language  through  his  interpreter.  During 
the  course  of  said  hearing  the  petitioner  admitted 
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that  he  is  an  alien,  that  he  had  last  entered  the 

j 

United  States  on  October  23,  1951,  as  a  member  h 
of  the  crew  of  the  ''SS  Argentina,"  that  he  hadij^ 
deserted  the  ship  at  the  Port  of  New  York,  that  l|i 
at  the  time  of  said  entry  into  the  United  States  J! 
he  had  intended  to  remain  in  the  country  perma-  j; 
nently,  and  that  at  the  time  of  said  entry  he  was  not  ijj 
in  possession  of  a  valid  immigration  visa  for  the  jl 
purpose  of  entering  the  United  States  for  perma-  H 
nent  residence.  Petitioner  specified  in  said  hearing  ;i 
that  in  the  event  he  should  be  found  subject  to  : 
deportation  and  ordered  deported  that  he  be  de-  1 1 
ported  to  Canada.  He  also  requested  the  privilege;!! 
of  voluntary  departure  should  he  be  found  ineligi-  I ; 

ble  to  remain  in  the  United  States.  ii 

il 

III.  f 

On  December  16,  1952,  the  hearing  officer  ordered  I  ^ 
that  the  petitioner  be  deported  under  Sections  13  and  }  i 
14  of  the  Act  of  May  26,  1924  (8  USCA  213,  214),  ,ji 
pursuant  to  law  on  the  charge  stated  in  the  warrant  j  i 
of  arrest.  Petitioner  appealed  from  the  decision  of  i 
the  hearing  officer  to  the  Board  of  Immigration  Ap-  ■  ( 
peals,  and  on  May  4,  1952,  the  Board  ordered  theijl 
said  appeal  dismissed  upon  consideration  of  the(j 
entire  record.  On  May  26,  1953,  the  District  Di-  i 
rector  issued  a  warrant  for  the  deportation  of  the  I 
petitioner.  1 1 

,  ,    .  IV.  \\ 

On  June  10,  1953,  Senator  Jackson  introduced  a  i 
private  bill  in  petitioner's  behalf  in  the  Senate  of  !•] 
the  United  States  providing  for  relief  from  depor-l^ 


i 
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tation.  Petitioner  received  a  stay  of  deportation 
during  the  pendency  of  said  legislation.  The  Bill 
did  not  receive  favorable  action  in  the  Senate  Ju- 
diciary Committee  and  was  not  reported  out  of  said 
committee  or  become  enacted  into  law. 

V. 

That  on  November  25,  1954,  petitioner  was  flown 
to  New  York  by  the  Immigration  and  Naturaliza- 
tion Service  for  deportation  to  Italy  pursuant  to 
the  warrant  of  deportation  issued  May  26,  1953,  by 
the  respondent  herein.  While  in  New  York  awaiting 
deportation,  petitioner  filed  a  petition  for  writ  of 
habeas  corpus,  which  petition  was  subsequently 
abandoned;  on  January  4,  1955,  petitioner  filed  an 
application  for  relief  from  deportation  under  Sec- 
tion 6  of  the  Refugee  Relief  Act  of  1953;  said  ap- 
plication set  forth  petitioner's  assertion  of  Yugo- 
slav nationality  and  his  fear  of  persecution  by  rea- 
son of  racial,  religious  and  political  convictions. 

VI. 
That  a  hearing  on  petitioner's  application  for  re- 
lief under  the  Refugee  Relief  Act  of  1953  was  ac- 
corded petitioner  in  New  York  on  January  4,  1955, 
at  which  time  petitioner  was  represented  by  coun- 
sel. On  January  5,  1955,  the  special  inquiry  officer 
recommended  that  said  application  be  denied  for 
the  reason  that  petitioner's  last  entry  into  the 
United  States  was  unlawful.  Said  recommendation 
was  approved  upon  consideration  of  the  entire  rec- 
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ord  by  the  Acting  Regional  Commissioner  of  the 
Immigration  and  Naturalization  Service  on  Febru- 
ary 17,  1955. 

VII. 

That  on  January  7,  1955,  petitioner  filed  a  mo- 
tion before  the  Board  of  Immigration  Appeals  re- 
questing reopening  of  the  deportation  proceedings 
and  reconsideration  of  the  order  entered  by  the 
hearing  officer  on  December  16,  1952.  Said  motion 

was  denied  on  June  8,  1955.  Records  of  the  Immi-  j 

gration  and  Naturalization  Service,  admitted  into  \ 

evidence  as  Respondent's  Exhibit  A-1,  indicate  that  I 

during  the  interim,  respondent  directed  an  inquiry  ;/ 

through  government  channels  to  Canadian  authori-  ;•; 

ties  as  to  whether  Canadian  officials  would  issue  'i 

travel  documents  to  petitioner  to  effectuate  his  de-  || 

portation  to  Canada,  and  that  on  May  4,  1955,  the  j'3 

Chief  of  the  Admissions  Division,  Department  of  j^ 

Citizenship  and   Immigration,   Canada,   directed  a  •« 

letter  communication  to  United  States  officials  stat-  -J 

ing  in  effect  that  petitioner  was  not  admissible  to  '' 
Canada  as  a  deportee  from  the  United  States. 

i 

That  thereafter  a  private  bill  was  introduced  in  ; 
the  Senate  of  the  United  States  in  behalf  of  the  \\ 
petitioner  which  provided  for  relief  from  deporta-  - 
tion.  Said  Bill  (S.  551)  was  passed  by  the  Senate  i 
on  January  16,  1956,  but  was  not  thereafter  enacted  i 
into  law.  During  the  pendency  of  said  proposed 
legislation,  petitioner  was  granted  a  stay  in  depor- 
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tation,  and  upon  failure  of  the  bill's  enactment  into 
law,  petitioner  was  granted  a  further  stay  in  de- 
portation until  November  1,  1956,  to  permit  him  to 
attempt  to  emigrate  to  Canada.  Petitioner  failed  to 
depart  from  the  United  States  by  said  date,  and  on 
November  2,  1956,  he  was  ordered  to  report  to  the 
District  Office  of  the  Immigration  and  Naturaliza- 
tion Service  at  Seattle  on  November  21,  1956,  for 
deportation  to  Italy  pursuant  to  the  warrant  of 
deportation  issued  May  26,  1953. 

From  the  foregoing  Findings  of  Fact  the  Court 
makes  the  following: 

Conclusions  of  Law 

I. 

That  the  subject  deportation  proceedings  were 
not  arbitrary,  unfair  or  unreasonable,  and  peti- 
tioner has  been  accorded  a  full  and  fair  hearing 
upon  the  issue  of  his  deportability. 

II. 

That  the  petitioner  has  been  accorded  a  full  and 
fair  hearing  upon  his  aj^ijlication  for  relief  from 
deportation  under  the  provisions  of  Section  6  of  the 
Refugee  Relief  Act  of  1953,  and  the  denial  of  such 
application  was  not  arbitrary,  unfair,  or  an  abuse 
of  discretion. 

III. 

That  the  warrant  of  deportation  under  date  of 
May  26,  1953,  is  valid  and  subsisting,  and  the  order 
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of  deportation  herein  is  supported  by  the  record  as 
a  whole. 

IV. 

That  respondent  is  entitled  to  an  order  dismiss-  f 
ing  the  petition  and  discharging'  the  order  to  show  y 
cause.  I 

Done  in  Open  Court  this  11th  day  of  March,  1957.    1 

/s/  WILLIAM  J.  LINDBERG, 

United  States  District  Judge.  \j 

Approved  as  to  form  and  entry : 

/s/  RICHARD  JENSEN, 

Of  Attorneys  for  Petitioner. 

Presented  and  approved  by: 

/s/  RICHARD  F.  BROZ, 

Assistant  United  States 
Attorney. 

[Endorsed]:     Filed  March  11,  1957. 


JoJifii  P.  Boyd,  Bis.  Bir.,  etc.  19 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  4270 

In  the  Matter  of: 
The  Application  of  ANTHONY  SCRIVANICH 

vs. 

UNITED  STATES  IMMIGRATION  AND  NAT- 
URALIZATION SERVICE  and  JOHN  P. 
BOYD,  District  Director. 

ORDER 

This  Matter  having  been  heard  by  the  Court  on 
February  12,  1957,  the  petitioner  being  represented 
by  counsel,  Anthony  M.  Ursich  and  Richard  Jensen, 
and  the  respondent  being  represented  by  Richard  F. 
Broz,  Assistant  United  States  Attorney,  the  record 
of  administrative  proceedings  and  oral  argument 
having  been  considered,  and  the  Court  having  here- 
tofore entered  its  oral  opinion  and  stated  its  Find- 
ings of  Fact  and  Conclusions  of  Law,  now,  there- 
I  fore, 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
petition  in  this  cause  be  and  the  same  is  hereby 
denied,  and  the  order  to  show  cause  heretofore 
issued  is  discharged. 

Done  in  Open  Court  this  11th  day  of  March,  1957. 

/s/  WILLIAM  J.  LINDBERO, 

United  States  District  Judge. 


20  Antho7iy  Scrivanich  vs. 

Approved  as  to  form  and  entry: 

/s/  RICHARD  JENSEN,  *^' 

Of  Attorneys  for  Petitioner. 

Presented  and  approved  by: 

/s/  RICHARD  F.  BROZ, 

Assistant  United  States 
Attorney. 

[Endorsed]:    Piled  and  entered  March  11,  1957. 
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NOTICE  OF  APPEAL 

To:  The  Clerk  of  the  above-entitled  court,  United 
States  Immigration  and  Naturalization  Serv- 
ice, John  P.  Boyd,  District  Director,  and  to 
Charles  P.  Moriarty  and  Richard  F.  Broz,  At- 
torneys for  the  Respondents.  3 

You  and  Each  of  You  are  hereby  notified  that  the 
petitioner  above  named,  Anthony  Scrivanich,  feel- 
ing aggrieved  at  the  order  of  the  court  entered  on 
or  about  the  11th  day  of  March,  1957,  wherein  the 
above-entitled  court  ordered,  adjudged  and  decreed 
that  the  petition  in  this  cause  be  denied  and  that 
the  Order  to  Show  Cause  heretofore  issued  is  dis- 
charged, is  appealing  therefrom  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  does  hereby  appeal  from  each  and  every 
part  of  said  order,  judgment  and  decree  of  the  Dis- 
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trict  Court  and  from  all  rulings  and  orders  adverse 
to  this  petitioner  which  occurred  during  the  trial 
of  said  cause  and  prior  and  subsequent  thereto. 

Dated  this  11th  day  of  March,  1957. 

/s/  RICHARD  JENSEN, 

Attorney  for  Petitioner. 

[Endorsed]:     Filed  March  11,  1957. 


RESPONDENT'S  EXHIBIT  A-1 

United  States  of  America 

Department  of  Justice 

Immigration  and  Naturalization  Service 

Seattle,  Washington 

January  16,  1957. 

Certification 

By  Virtue  of  the  authority  vested  in  me  by  Title 
8,  Code  of  Federal  Regulations,  Section  2.1,  a  regu- 
lation issued  by  the  Attorney  General  pursuant  to 
Section  103  of  the  Immigration  and  Nationality 
Act, 

I  Hereby  Certify  that  the  annexed  documents  are 
originals,  or  copies  thereof,  from  the  records  of  the 
said  Immigration  and  Naturalization  Service,  De- 
partment of  Justice,  relating  to  Anthony  A.  Scri- 
vanich.  File  No.  A8  897  365,  of  which  the  Attornev 
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General  is  the  legal  custodian  by  virtue  of  Section 
103  of  the  Immigration  and  Nationality  Act. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  caused  the  seal  of  the  Department  of  Justice, 
Immigration  and  Naturalization  Service,  to  be 
affixed,  on  the  day  and  year  first  above  written. 

[Seal]        /s/  JOHN  P.  BOYD, 
District  Director,  Immigration  and  Naturalization 
Service. 


The  Foreign  Service  of  the 

United  States  of  America 

Ottawa,  Ontario 

5000/9. 

May  3,  1955. 
P.  T.  Baldwin,  Chief, 
Admissions  Division, 
Dept.  of  Citizenship  &  Immigration, 
Immigration  Branch, 
Ottawa,  Ontario. 

Attention:  Mr.  F.  A.  Smith. 

Bear  Sir: 

Reference  is  made  to  the  conversation  had  re- 
cently between  an  official  of  your  Department  and 
the  writer  concerning  the  case  of  the  person  named 
below,  who  is  under  deportation  proceedings  in  the 
United  States  and  has  specified  Canada  as  the  coun- 
try to  which  he  desires  to  be  deported.  The  facts  in 
the  case  are  as  follows: 
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Name:  Anthony  Agustino  Scrivanich. 

Age:  Born  August  3,  1929. 

Place    of   birth:    Sansego,    Istria,    Yugoslavia 

(formerly  Italy). 
Present  nationality:  Italy. 
Occupation:  Seaman. 

Residence  in  the  U.  S. :  Since  Oct.,  1951. 
Grounds  for  deportation:  Documentary. 
Prior  residence  in  Canada:  None. 
Relatives/friends  in  Canada:  None. 

It  will  be  very  much  appreciated  if  you  will  eon- 
firm  the  oral  decision  made  in  this  case  by  signing 
in  the  appropriate  space  below  and  return  this  let- 
ter as  soon  as  possible. 

Very  truly  yours, 

/s/  ARTHUR  H.  MacGRECOR, 
Attache. 


Arthur  H.  MacGregor,  Attache, 
U.  S.  Embassy,  Ottawa,  Ontario. 

Date :  May  4,  1955. 

The  case  of  Anthony   Agustino   Scrivanich   has 
.  j  been  considered  and  it  has  been  determined  that  he 
M  is  not  admissible  as  a  deportee  from  the  United 
^  States. 

/s/  P.  T.  BALDWIN, 

Chief,  Admissions  Division. 
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A8  897  365.  |j 

April  28,  1955.  j| 

A.  H.  MacGregor,  Liaison  Officer, 

United  States  Embassy,  Ottawa,  Ontario,  Canada.  i; 

Walter  R.  Stolz,  Acting  Chief,  Detention,  Deporta-  i 

tion  and  Parole  Section,  Seattle,  Washington.  i! 

Anthony  Agnstino  Scrivanich.  | 

Transmitted  please  find  Form  1-217  in  the  case  of  1 

the  subject  alien.  You  will  note  that  although  the  « 

subject  has  never  resided  in  Canada  and  has  no  k 

family  or  friends  there,  he  has  requested  deporta-  ik 
tion  to  Canada. 


Please  present  this  case  to  the  Canadian  authori 
ties  with  a  view  to  obtaining  a  travel  document  for   i 
his  deportation  to  Canada. 

Attachment : 

WRS  :mbl 
2  6/1/55 
File 
mbl 

Admitted  February  12,  1957. 


p 
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[Title  of  District  Court  and  Cause.] 

li 

CERTIFICATE  OF  CLERK,  U.  S.  DISTRICT 
COURT,  TO  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

1.  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Subdivision  1  of  Rule  10  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
Rule  75  (o),  FRCP,  I  am  transmitting  herewith  the 
following  original  documents  in  the  file  dealing  with 
the  cause  as  the  record  on  appeal  herein  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit at  San  Francisco,  said  papers  being  identified 
as  follows: 

1 1    1.     Petition   for   AVrit   of   Habeas   Corpus,   filed 
Nov.  21,  1956. 

2.  Order  to  Show  Cause,  filed  Nov.  21,  1956. 

3.  Return  to  Petition  for  Writ  of  Habeas  Cor- 
pus, filed  Nov.  30,  1956,  with  Exhibits  ''A"  and 
"B"  attached  (which  exhibits  were  marked  as  trial 
Exhibits  A-2  and  A-3,  respectively). 

4.  Brief  of  Petition  in  Support  of  Petition  for 
Writ  of  Habeas  Corpus,  filed  Dec.  17,  1956. 

5.  Respondent's  Brief,  filed  Dec.  27,  1956. 

6.  Respondent's  Suppl.  Memo,  filed  Jan.  17, 
1957. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15521 

ANTHONY  SCRIVANICH, 

Appellant, 

vs. 

UNITED  STATES  IMMIGRATION  AND  NAT- 
URALIZATION SERVICE  and  JOHN  P. 
BOYD,  District  Director, 

Appellee. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  RECORD  | 

Comes  now  the  appellant,  through  his  attorneys  i 
of  record,  and  respectfully  submits  the  following  ; 
statement  of  points  and  designation  of  record  upon  I 
which  he  will  rely  in  his  appeal  in  the  above-en- 
titled cause. 

Statement  of  Points 

I. 

The  denial  of  petitioner's  motion  of  January  7, , 
1955,  requesting  reopening  of  the  deportation  pro- 
ceedings Avas  arbitrary,  unreasonable   and  unfair. 

The  petitioner  was  unlawfully  deprived  of  his 
right  to  qualify  as  a  refugee  under  the  Refugee 
Relief  Act  of  1953,  by  virtue  of  the  erroneous  find- 
ing that  he  entered  into  the  United  States  unlaw 
fully. 
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III. 

The  order  of  deportation  to  Italy  is  unlawful. 

IV. 

Exhibit  A-1  was  admitted  into  evidence  errone- 
ously over  objection. 

Respectfully  submitted, 

/s/  ANTHONY  M.  URSICH, 

/s/  RICHARD  J.  JENSEN, 

Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  April  29,  1957. 
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STATEMENT  CONCERNING  JURISDICTION 

Petitioner,  an  alien,  was  ordered  deported  from  the 
United  States.  He  petitioned  the  District  Court  for  a 
Writ  of  Habeas  Corpus  (Tr.  3).  The  petition  was 
denied  (Tr.  19).  The  jurisdiction  of  the  United  States 
District  Court  is  sustained  by  provisions  of  Title  28, 
Section  41,  of  the  United  States  Code  Annotated,  and 
the  jurisdiction  of  this  Court  by  the  provisions  of  Title 
28,  Section  1291,  United  States  Code  Annotated,  and 
the  rules  promulgated  by  the  Supreme  Court  of  the 
United  States  pursuant  thereto. 


\ 

STATEMENT  OF  THE  CASE  * 

Petitioner  Anthony  Scrivanich  was  born  in  Sansego, 
now  Yugoslavia,  on  August  3,  1929,  and  is  of  Slavic  \ 
origin.  Sansego  was  under  Italian  domination  at  this 
time,  but  after  World  War  II  became  Yugoslavian  ter- 
ritory. Petitioner  fearing  persecution  and  being  op- 
posed to  the  Communistic  form  of  government  fled  his  | 
home.  Subsequently,  as  a  seaman  he  entered  the  United  ; 
States  on  a  number  of  occasions.  His  last  entry  was  on  : 
October  23,  1951,  as  a  seaman.  Being  unable  to  return  ' 
to  his  native  land  because  of  his  fear  of  persecution  ■ 
he  remained  in  the  United  States  seeking  asylum. 

Petitioner  is  now  a  resident  of  Seattle,  King  County, 
Washington,  and  has  resided  in  Seattle  for  nearly  five  i 
years.  His  last  entry  into  the  United  States  was  on 
October  23,  1951,  as  a  seaman  when  he  was  admitted 
under  Section  3  (5)  of  the  Act  of  May,  1924.  (8  U.  S. 
C.  A.  203  (5).  I 

A  warrant  of  arrest  was  served  on  petitioner  on  ; 
November  21,  1952,  and  after  a  hearing,  an  order  of  i 
deportation  was  issued  on  December  16,  1952,  under  \ 
Sections  13  and  14  of  the  Act  of  May,  1924  (8  U.  S.  ' 
C.  A.  213,  214),  on  the  ground  that  at  the  time  of 
entry  he  was  an  immigrant  not  in  possession  of  a  valid 
immigration  visa  as  required  by  the  Act  of  May  26, 
1924,  and  was  therefore  subject  to  deportation.  Peti- 
tioner appealed  the  decision  of  the  hearing  officer  to 
the  Board  of  Immigration  Appeals  and  on  May  4, 1953, 
the  appeal  was  dismissed.  On  May  26, 1953,  the  District 
Director  issued  a  warrant  for  deportation  of  the  peti-  | 
tioner. 


On  January  4,  1955,  petitioner  filed  an  application 
for  relief  from  deportation  under  Section  6  of  the 
Refugee  Relief  Act  of  1953.  On  January  5,  1955,  the 
special  inquiry  officer  recommended  that  the  applica- 
tion be  denied  for  the  reason  that  the  last  entry  into 
tthe  United  States  was  unlawful.  The  recommendation 
was  approved  by  the  acting  regional  commissioner  of 
the  Immigration  and  Naturalization  Service  on  Febru- 
ary 17,  1955. 

I  QUESTIONS  INVOLVED 

I. 

Can  an  alien  be  deported  to  a  country  other  than 

from  whence  he  came? 

I 

The  Trial  Court  answered  ''yes." 

I  n. 

When  an  alien  seaman  is  admitted  to  the  United 

I  States  under  the  terms  of  Section  3  (5)  of  the  Act  of 

iMay,  1924,  (8  U.  S.  C.  A.  203  (5),  does  such  entry 

become  illegal  by  reason  of  the  fact  that  the  alien  over- 

I stays  his  leave? 

The  Trial  Court  answered  "yes." 

ASSIGNMENTS  OF  ERROR 
I. 

The  court  erred  in  sustaining  the  order  directing 
petitioner  to  be  deported  to  a  country  other  than  from 
whence  he  came. 


4 

n. 

The  court  erred  in  sustaining  the  finding  of  the  ij 
special  inquiry  officer  that  petitioner  entered  the  \\ 
United  States  illegally. 

ARGUMENT 
ASSIGNMENT  OF  ERROR  NO.  1 

The  court  erred  in  sustaining  the  Departments  rul- 
ing to  the  effect  that  the  petitioner  could  be  deported  |i 
to  Italy. 

The  order  of  deportation  to  Italy  is  illegal.  Section 
20  (8  U.  S.  C.  A.  156)  provided  that  deportation  should 
be  to  the  country  from  whence  the  alien  came  or  to  the 
foreign  port  from  which  he  embarked  for  the  United 
States.  The  term  "country"  means  the  state  which  at 
the  time  of  deportation  includes  the  place  from  whence 
the  alien  came.  Mensevich  v.  Todd,  264  U.S.  134. 

Under  this  section  of  the  code  the  petitioner  could 
not  be  deported  to  Italy  because  Italy  is  not  the  state 
which  includes  the  place  from  whence  the  petitioner 
came.  The  petitioner  came  from  Sansego,  which  is 
Yugoslavian  territory,  although  at  the  time  of  peti- 
tioner's birth  it  was  under  Italian  domination.  Depor- 
tation to  Italy  pursuant  to  a  hearing  and  deportation 
order  under  the  Act  of  1924  is  therefore  illegal. 

ASSIGNMENT  OF  ERROR  NO.  2 

The  court  erred  in  sustaining  the  Departments  posi- 
tion that  the  petitioner's  entry  into  the  United  States 
was  illegal. 


Petitioner  was  unlawfully  deprived  of  his  right  to 
qualify  as  a  refugee  under  the  Refugee  Relief  Act  of 
1953. 

'  The  respondents  return  to  the  Petition  for  Writ  of 
'Habeas  Corpus  admits  that  petitoner  was  admitted 
under  Section  3  (5)  of  the  Act  of  May,  1924,  (8  U.  S. 
C.  A.  203  (5),  and  that  this  was  his  last  entry  into 
the  United  States.  Such  entry  is  a  legal  entry  although 
the  alien  is  subject  to  deportation  if  he  remains  longer 
than  permitted  by  the  terms  of  his  admission  or  fails 
to  maintain  the  status  under  which  he  was  admitted. 
United  States  ex  rel.  Cateches  v.  Day,  45  F.  (2)  142. 
The  determination  by  the  acting  regional  commissioner 
Df  the  Immigration  and  Naturalization  Service  on  Feb- 
ruary 17,  1955,  to  deny  petitioner's  application  for 
relief  under  Section  6  of  the  Refugee  Relief  Act  of 
,1953  on  the  ground  of  illegal  entry  was  therefore 
|3rroneous  and  unlawfully  deprived  the  petitioner  of 
[his  right  to  qualify  as  a  refugee  from  communist 
pTugoslavia. 
ij  CONCLUSION 

We  respectfully  submit  to  this  Honorable  Court  that 
In  the  light  of  the  foregoing  cases  and  code  sections, 
the  deportation  proceedings  and  administrative  pro- 
ceedings upon  the  application  for  relief  under  the 
Refugee  Relief  Act  of  1953  were  unlawful. 

I  Respectfully  submitted, 

A.  M.  URSICH, 
RICHARD  JENSEN, 

Attorneys  for  Appellant 
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APPELLEE'S  BRIEF. 


STATEMENT  OF  THE  CASE. 
I  On  February  13,  1957,  appellant  filed  a  petition  for 
irit  of  habeas  corpus  in  the  District  Court.  On  Feb- 
fiary  14,  1957,  the  District  Court  denied  the  petition 
pr  writ  of  habeas  corpus  and  denied  a  stay  of  execu- 
tion. The  District  Court  likewise  denied  a  certificate 
I  probable  cause.  The  Chief  Judge  of  this  Court 
ranted  a  certificate  of  probable  cause  on  February 
5,  1957  and  ordered  the  execution  scheduled  for  that 
ate  ''stayed  for  thirty  days  and  the  prisoner's  right 
i  seek  a  further  stay  from  the  Supreme  Court  or  a 
iistice  thereof  is  recognized." 


STATEMENT  OF  THE  FACTS.  | 

Petitioner  was  convicted  in  the  Superior  Court  ofi 
the  City  and  County  of  San  Francisco  on  seven' 
counts;  two  counts  of  murder,  one  account  of  assault 
with  intent  to  commit  murder,  three  counts  of  bur- 
glary and  one  count  of  rape.  The  Superior  Court  inn 
posed  the  death  penalty  on  each  of  the  two  murderi 
counts. 

Automatic  appeal  was  decided  by  the  Califomiaij 
Supreme  Court  on  October  5,  1956  in  an  opinion  re-lj:; 
ported  as  People  v.  Reese,  47  A.C.  107.  On  Decemberii 
18,  1956,  appellant  filed  a  petition  for  writ  of  habeas;!; 
corpus  in  the  California  Supreme  Court.  This  petition!  i 
contained  the  same  allegations  as  the  petition  filed  inj ; 
the  District  Court.  The  California  Supreme  Court  de-j) 
nied  that  petition  on  January  4,  1957.  | ; 

-  i 

Thereafter,  and  on  March  11,  1957,  the  United' I 
States  Supreme  Court  denied  a  stay  of  execution  and  < 
a  writ  of  certiorari,  which  sought  review  of  both  thet 
affirmance  of  the  judgments  of  the  California  Su-' : 
preme  Court  and  the  denial  of  the  writ  of  habeas;  ■ 
corpus.  See  Beese  v.  California,  11  S.Ct.  597. 

The  petition  filed  in  the  District  Court  alleged  threel  i 
causes  for  relief:  (1)  That  the  court  and  the  pubHc.  i 
defender,  representing  petitioner,  conspired  to  deprive!  j 
petitioner  of  a  valid  objection  to  evidence  introduced'; 
in  the  trial ;  that  the  legality  of  the  search  and  seizure:  j 
of  the  petitioner's  apartment  was  not  raised  and  con-  | 
sidered,  due  to  the  conspiracy  of  the  public  defendeij  \ 
and  the  court;  (2)  that  a  certain  defense  witness  wasj< 
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lot  permitted  to  testify  at  petitioner's  trial;  and  (3) 
hat  evidence  of  offenses  of  which  he  was  not  charged 
vas  introduced. 


APPELLANT'S  CONTENTIONS. 

j  1.  The  introduction  of  evidence  obtained  by  illegal 
earch  and  seizure  is  a  violation  of  the  14th  Amend- 
oent. 

,  2.  The  introduction  of  evidence  of  other  offenses 
n  this  case  was  a  violation  of  the  usual  rule,  and  a 
iolation  of  due  process  of  law. 

I  3.  The  judge's  instructions  to  the  jury  to  the  effect 
hat  if  the  jury  should  fix  the  penalty  of  death  it 
Ihould  not  specify  the  death  penalty  in  the  verdict, 
lut  simply  return  a  verdict  of  guilty  of  murder  in 
LB  first  degree,  was  a  violation  of  due  process. 


SUMMARY  OF  APPELLEE'S  ARGUMENT. 
I.    The  introduction  of  evidence  obtained  by  an 
ilegal  search  and  seizure  does  not  involve  any  con- 
titutional  problem. 

I  II.  The  introduction  of  evidence  of  other  offenses 
ind  the  instruction  to  the  jury  as  to  the  wording  of 
tie  verdict,  are  purely  questions  of  State  law  and 
ivolve  no  Federal  questions. 

!  III.  The  petition  below  contained  no  allegation  of 
xhaustion  of  State  remedies  and  therefore  was  in- 
ufacient  under  28  U.S.C.  §  2254. 


TV.  The  allegations  concerning  conspiracy  by  the 
defense  counsel  and  the  court  are  insufficient,  since 
such  conclusory  allegations  in  the  State  court  are  not 
in  compliance  with  State  procedural  requirements; 
there  has  been  no  exhaustion  of  State  remedies  withiQj 
the  meaning  of  28  U.S.C.  §  2254. 


ARGUMENT.  | 

I-  |: 

THE  INTRODUCTION  OF  EVIDENCE  OBTAINED  BY  AN  ILLEGAL'  ! 
SEARCH  AND  SEIZURE  DOES  NOT  INVOLVE  ANY  CONSTM;  i 
TUTIONAL  PROBLEM.  j 

The  introduction  of  evidence  obtained  by  an  illegal  |j 
search  and  seizure  does  not  involve  any  constitutional ' ! 
problem.  Wolf  v.  Colorado,  338  U.S.  25;  Irvine  v.U 
California,  347  U.S.  128.  i 


II. 

THE  INTRODUCTION  OF  EVIDENCE  OF  OTHER  OFFENSES  AND  ' 
THE  INSTRUCTION  TO  THE  JURY  AS  TO  THE  WORDING  01,  i 
THE  VERDICT,  ARE  PURELY  QUESTIONS  OF  STATE  LAW^  t 
AND  INVOLVE  NO  FEDERAL  QUESTIONS.  j  \ 

The  introduction  of  evidence  of  other  offenses  and*  I 
the  instruction  to  the  jury  as  to  the  wording  of  the' 
verdict,  are  purely  questions  of  State  law  and  involve  (j 
no  Federal  questions.  The  question  of  the  introduction  \ 
of  evidence  of  other  offenses  is  a  question  of  rele-j"' 
vancy  to  be  determined  by  the  State  courts.  Further-  I 

11 


lore,  this  question,  to  the  extent  it  was  not  raised  in 
he  automatic  appeal,  has  been  waived.  In  re  Dixon, 
1  Cal.  2d  756. 

I  Likewise,  the  question  concerning  the  wording  of 
he  instructions  to  the  jury  regarding  the  effect  of  a 
irst  degree  murder  verdict  without  recommendation, 
|S  purely  a  question  of  State  law.  Furthermore,  this 
[uestion  was  not  raised  on  the  appeal  in  the  Califor- 
da  Supreme  Court  and  has  been  waived.  In  re  Dixon, 
1  Cal.  2d  756. 


III. 


;.'HE  PETITION  BELOW  CONTAINED  NO  ALLEGATION  OF  EX- 
HAUSTION or  STATE   REMEDIES  AND  THEREFORE  WAS 
'      INSUFFICIENT  UNDER  28  U.S.C.  §  2254. 

The  petition  for  habeas  corpus  filed  in  the  District 
pourt  contained  no  allegation  as  to  the  exhaustion  of 
State  remedies  nor  did  it  allege  facts  which  would 
constitute  exceptional  circumstances.  The  petition  does 
lot  reveal  that  a  petition  for  habeas  corpus  was  filed 
li  the  California  Supreme  Court,  or  did  it  allege  that 
k  writ  of  certiorari  had  been  sought  in  the  U.  S. 
j^upreme  Court  from  the  affirmance  of  the  judgment 
hy  the  California  Supreme  Court,  or  from  the  denial 
3f  the  Avrit  of  habeas  corpus  by  the  California  Su- 
preme Court.  Thus,  the  District  Court  could  properly 
jtiave  denied  the  petition  on  this  groimd.  See  28  U.S.C. 
5  2254;  Darr  v.  Burford,  339  U.S.  200;  Darcy  v. 
Eeinze,  194  F.2d  664  (9th  Cir.  1952) ;  also  see  Gordon 
V,  Scwdder,  163  F.2d  518  (9th  Cir.  1947). 


IV.  '1 

THE  ALLEGATIONS  CONCERNING  CONSPIRACY  BY  THE  DE  ^ 
TENSE  COUNSEL  AND  THE  COURT  ARE  INSUFFICIENT  5 
SINCE  SUCH  CONCLUSORY  ALLEGATIONS  IN  THE  STATI  . 
COURT  ARE  NOT  IN  COMPLIANCE  WITH  STATE  PROCE  1 
DURAL  REQUIREMENTS;  THERE  HAS  BEEN  NO  EXHAUS-,  ! 
TION  OF  STATE  REMEDIES  WITHIN  THE  MEANING  OF  2il  i 
U.S.C.  §2254.  j, 

In  the  brief  filed  in  this  appeal,  appellant  raises  no'  I 
question  of  due  process  based  on  the  conspiracy  be^'i 
tween  the  public  defender  and  the  court,  as  alleged- i 
in  the  petition  filed  in  the  District  Court.  Petitionenj " 
has,  therefore,  legally  abandoned  this  contention  andli 
no  response  is  required  of  the  appellee  on  this  ques-i'; 
tion.  However,  out  of  an  abiuidance  of  caution,  appel-''  i 
lee  wishes  to  point  out  the  legal  insufficiency  of  the'^ 
allegation  concerning  the  conspiracy  between  defense  ; 

counsel  and  the  court.  ; 

ii 
Appellant's   allegation   concerning   the    conspiracy';] 

between  defense  counsel  and  the  trial  court  is  based'- 

on  the  theory  that  evidence  was  illegally  obtained  by  I 

the  police,  and  that  as  a  result  of  the  conspiracy  noji 

objection  was  made  to  the  introduction  of  this  evi- I 

dence  in  the  State  court.  In  the  first  place,  such  evi-j; 

dence  was  legally  obtained  as  is  indicated  by  the  testi-  j| 

mony  in  the   State   court,   and   no   objection  to  thejl 

evidence  could  be  properly  sustained.  See  People  v.  | 

Roberts,  47  A.C.  379. 

The  petition  alleges  in  conclusory  form  as  follows: 
**  defendant  argue [s]  further  that  during  his  trial  and 
on  the  automatic  appeal ;  due  to  the  conspiracy  of  the 
court  and  the  public  defender;  they  kept  the  question 


m  'search  and  seizure'  from  coming-  up  in  Ms  trial; 
md  also  the  public  defender  refused  to  argue  on  the 
jsue  in  defendant's  automatic  appeal." 

I  It  is  the  contention  of  the  appellee  that  this  allega- 
Lon  is  insufficient  to  raise  a  due  process  question, 
ibice  this  allegation  is  almost  identical  to  the  allega- 
Lon  made  in  the  State  court,  and  such  an  allegation 
oes  not  comply  with  the  State  procedural  require- 
ments. Such  a  failure  to  comply  with  State  procedural 
equirements  is  a  failure  to  exhaust  State  remedies 
Tithin  the  meaning  of  28  U.S.C.  §  2254. 

It  is  the  position  of  appellee  that  appellant  has  not 
xhausted  his  State  remedies  because  the  petition  filed 
i)y  him  in  the  State  Court  did  not  comply  with  the  Cali- 
.'ornia  procedural  requirements.  Appellant  has  not 
;omplied  with  the  California  procedural  rules  requir- 
ing that  the  petitioner  for  a  writ  of  habeas  corpus  al- 
lege with  particularity  the  facts  upon  which  he  relies 
|;o  overturn  the  judgment;  he  has  thus  not  properly 
lOUght  to  invoke  the  corrective  process  of  the  State 
If  California.  A  petitioner  cannot  exhaust  his  State 
remedies  by  the  simple  expedient  of  wilfully  or  negli- 
gently failing  to  present  a  proper  petition  in  the  State 

iJourt. 

I 

I  Petitioner's  allegation,  as  set  out  above,  was  simply 

Ihat  the  defense  counsel  and  the  court  conspired  to 

ieprive  him  of  a  legal  objection  to  certain  testimony. 

j  The  California  Supreme  Court  has  set  forth  pro- 
3edural  rules  requiring  specific  allegations  of  fact  to 
establish  a  cause  for  relief.  This  rule  does  not  require 
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any  technical  preciseness;  it  simply  requires  a  franli 
disclosure  of  the  facts.    This  rule  requires  one  whd 
seeks  to  show  his  conviction  was  obtained  by  a  con- 
spiracy to  deprive  the  petitioner  of  a  legal  objectior, 
in  the  trial  court,  to  specify  the  precise  testimonyji 
which  was  illegally  obtained.  This  rule  requires  petir^vi 
tioner  to  state  in  detail  what  the  actual  facts  are,  and|{ 
name  or  othei^se  identify  the  persons  involved  Iej  ^ 
the  conspiracy,  and  state  also  the  circiunstances  estab-  i 
lishing  such  person's  knowledge  of  the  fact.  Likewise,- 1 
this  rule  requires  a  showing  of  the  materiality  of  the!  \ 
matter  subject  to  the  legal  objection.  Also,  it  requires' 'j 
a  petitioner  to  state  the  facts  which  establish  that  thd;^ 
petitioner  did  no  have  the  opportunity  to  present  the' ; 
matters  at  the  trial  or  on  appeal,  or  at  an  early  date. ,  ■ 
Stating  this  another  way,  the  rule  requires  an  ex-  i 
planation  of  the  delay  in  raising  the  matter.  See  In  re' 
Swain,  34  Cal.  2d  300;  In  re  Razwtis,  35  Cal.  2d  532;;; 
People  V,  BronaugJi,  100  Cal.App.  2d  220,  at  224. 

The  petition  filed  by  petitioner  in  the  Califomiaii 
Supreme  Court  did  not  comply  with  these  rules.  , 

There  are  no  allegations  in  the  petition  filed  in  thej 
State  court  that  showed  the  materiality  of  the  matter! 
subject  to  objection,  the  names  of  the  persons  involved  I j 
in  the  conspiracy,  the  identity  of  the  persons  involved  !J 
in  the  conspiracy,  or  in  any  detail  what  the  actual  il 
facts  were.  Likewise,  there  is  no  allegation  that  peti- 1: 
tioner  did  not  know  the  facts  concerning  this  con-  jj 
spiracy  at  the  trial,  and  that  thus  he  did  not  have  an 
opportunity  to  present  the  truth  at  the  trial.  Likewise, 
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here  is  no  explanation  of  the  delay  of  a  period  of 
lonths  before  raising  this  matter. 

j  The  orderly,  equal,  and  just  administration  of  crim- 
bal  law  requires  that  petitioners  be  required  to  raise 
jll  objections  at  the  earliest  possible  moment.  He 
jliould  not  be  permitted  to  reserve  a  case  for  later  use. 

I  The  California  Supreme  Court,  in  the  case  of  In  re 
\wain,  34  Cal.  2d  300,  at  303-304,  smns  up  the  rule 
nd  the  justification  for  the  rule  as  follows: 

".  .  .  (0)ur  determination  that  the  vague,  con- 
clusionary  allegations  in  the  present  petition  are 
insufficient  to  warrant  issuance  of  the  writ  is  not 
a  ruling  on  the  merits  of  the  issues  which  peti- 
tioner has  attempted  to  raise  (citations  omitted). 
We  are  entitled  to  and  we  do  require  of  a  con- 
victed defendant  that  he  allege  with  particularity 
the  facts  upon  which  he  would  have  a  final  judg- 
ment overturned  and  that  he  fully  disclose  his 
reasons  for  delaying  in  the  presentation  of  those 
facts.  This  procedural  requirement  does  not  place 
upon  an  indigent  prisoner  who  seeks  to  raise 
questions  of  the  denial  of  fimdamental  rights  in 
propria  persona  any  burden  of  complying  with 
technicalities;  it  simply  demands  of  him  a  meas- 
ure of  frankness  in  disclosing  his  factual  situa- 
tion." 

Until  appellee  has  submitted  a  petition  that  con- 
■orms  to  the  State  procedural  requirements,  he  has 
lot  exhausted  his  State  remedies.  No  exceptional  cir- 
cumstances are  alleged  to  obviate  the  necessity  for 
exhaustion  of  State  remedies.  The  petition  was,  there- 
'ore,  properly  dismissed. 
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Indeed,  it  is  well  settled  that  there  can  be  no  ex- 
haustion of  State  remedies  until  there  has  been  sub- 
mitted a  petition  that  conforms  to  State  procedural!  i 
requirements.  |t 

Buchanan  v.  O'Brien,  181  F.2d  601  (1st  Cir.,]|^ 

1950)  ; 

Willis  V.  Utecht,  185  F.2d  810  (8th  Cir.,  1950) ;' 
United  States  ex  rel.  Calvin  v.  Cloudy,  95  F.I  t 
Supp.  732  (D.C.  N.,  1951).  ij 

Dated,  San  Francisco,  California, 
June  12,  1957. 

Edmund  G.  Brown, 
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No.  15,537 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Alan  W.  Boudreau, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Appellant's  brief  provides  no  basis  upon  which  this 
]ourt  has  jurisdiction  to  review  the  District  Court's  order 
)f  dismissal  for  lack  of  prosecution.  Such  a  statement  is 
•equired  by  this  Court's  Rule  18(2) (b),  which  reads  in 
)ertinent  part  as  follows : 

"2.     This  (appellant's)  brief  shall  contain,  in  order 
here  stated — 

''(b)     A  statement  of  the  pleadings  and  facts  dis- 
closing the  basis  upon  which  it  is  contended  .  .  .  that 
this  Court  has  jurisdiction  to  review  the  judgment, 
j       decree  or  order  in  question." 

jacking  such   statement,   the   appeal   may   be    dismissed 
:Rule  18(7)). 

The  United  States  contends  it  is  under  no  duty  to  sup- 
ply jurisdictional  statements  for  appellant.  This  appeal 


should  be  dismissed  for  appellant's  failure  to  state  the; 
basis  of  the  Court's  appellate  jurisdiction. 


STATEMENT  OF  THE  CASE. 

This  purports  to  be  an  appeal  from  the  District  CourtI 
order  of  dismissal  (and  its  order  denying  reconsideratioi 
of  the  same)  of  a  seaman's  libel  for  alleged  personal  in-li 
jury.  After  a  number  of  hearings  the  libel  was  dismissecl 
for  lack  of  prosecution. 

Appellant's  purported  statement  of  the  case  (appearing! 
in  his  brief  under  the  title  '^ Chronological  History  of  the" 
Case")  is  essentially  correct,  so  far  as  it  goes.  However.^'" 
the  brevity  of  that  statement  does  not  give  a  true  picture*'' 
of  the  background  of  this  litigation.  It  does  not  fairljj^' 
recite  the  state  of  the  record  upon  which  the  Districif 
Court's  dismissal  for  lack  of  prosecution  was  based! 
Therefore,  it  is  only  proper  that  the  entire  chronicle  oi*'^' 
this  matter  be  called  to  the  Court's  attention.  j 

Appellee  believes  that  the  pertinent  chronological  pro! 
cedural  history  of  the  cause  is  exactly  as  the  Governmenif 
set  it  out  in  its  '^  Memorandum  of  Points  and  Authoritieil 
in  Support  of  Motion  to  Dismiss  For  Lack  of  Prosecu'f 
tion"  (Tr.*  26).  The  docket  entries  (Tr.  66)  speak  elo 
quently  for  themselves  and  constitute  the  true  and  comK 
plete  ''statement  of  the  case"  in  this  cause. 
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*Transcript  of  Record. 
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The  pertinent  dates  and  docket  entries  are  these: 


years 
and 
months  ^ 


1 


Date  of  injury 
^  Libel  filed 
Dismissal  calendar 
Answer  filed 
Dismissal  calendar 
2  years        Motion  to  dismiss  for 
and  lack  of  prosecution 

9  months     Dismissal  calendar 
■s  Libel  dismissed  for 
lack  of  prosecution 
Libelant 's  motion  for 
reconsideration  of 
order  of  dismissal 
Motion  for  reconsider- 
ation of  dismissal 
denied 


November  5,  1952 
May  5,  1954 
December  30,  1954 
July  26,  1955 
August  31,  1956 

February  11,  1957 
March  4,  1957 

March  11,  1957 


March  25,  1957 


March  26,  1957 


ime  elapsing  between  the  date  of  alleged  accident  and 
iitry  of  the  Court's  final  ruling  on  the  dismissal  was  in 
Kcess  of  four  years  and  four  months.  Time  elapsing  be- 
^een  the  filing  of  the  libel  and  entry  of  the  Court's  final 
[iling  was  approximately  two  years  and  nine  months, 
he  only  positive,  forward-going  action  during  that  time 
as  that  of  the  Government  in  answering  the  libel.  The 
me  elapsing  between  the  date  the  Government  filed  its 
aswer  and  the  Court's  order  of  dismissal  for  lack  of 
rosecution  was  one  year,  eight  months.  The  cause  was 
stually  called  on  three  of  the  Court's  regular  dismissal 
ilendars  over  a  period  of  practically  two  years  (Tr.  66). 

Before  dismissing  the  libel  for  lack  of  prosecution,  the 
curt  conducted  seven  hearings  (including  three  callings 
f  its  dismissal  calendar)  to  ascertain  why  the  matter  had 
ot  been  prosecuted  and  whether  dismissal  for  lack  of 
rosecution  was  justified  in  the  premises  (Tr.  66).  Before 
Lsmissing  the  libel.  Judge  Goodman  insisted  that  libel- 
at's  (appellant's)  deposition  first  be  taken  so  the  Court 


could  review  his  sworn  testimony  for  possible  explana-;j 
tions  for  the  delay  in  prosecution  (Rep.  Tr.,*  12,  17,  31).  ' 

The  libel  was  then  dismissed  for  lack  of  prosecution. . 
Thereafter  the  Court  was  petitioned  to  reconsider  itsilj 
order  of  dismissal.  The  matter  was  again  fully  arguedt]' 
Additional  briefs  were  filed.  Judge  Goodman  again  tookii 
the  matter  under  consideration.  He  again  reviewed  then! 
deposition  (Rep.  Tr.,  p.  31,  line  13).  The  motion  for:' 
reconsideration  was  denied. 


|i 

V 
ISSUES  PRESENTED.  i! 

Appellant's  brief  is  a  hodgepodge  of  omnibus  argument,  I 
much  of  which  may  have  nothing  to  do  with  issues  before; 
the  Court.  The  required  outline  of  issues  presented  iS; 
absent.  Thus,  it  is  difficult  to  ascertain  exactly  what  ap-(i, 
pellant  is  complaining  of,  except  possibly  for  the  fact  thatj 
his  libel  has  been  dismissed.  i| 

Appellant's  miscellaneous  arguments  seem  to  be  that 
in  dismissing  the  libel  for  lack  of  prosecution  the  District 
Court — (1)  Acted  in  excess  of  its  jurisdiction,  (2)  Abused 
its  discretion  to  dismiss  the  case  for  want  of  prosecution,) 
(3)  Deprived  libelant  of  procedural  due  process,  (4)  Dis- 
regarded the  equitable  doctrine  of  laches,  and  (5)  Refused; 
to  treat  libelant  as  a  ward  of  the  admiralty. 


^Reporters'  Transcript  (District  Court). 
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SUMMARY  OF  ARGUMENT. 

It  is  the  contention  of  appellee  that: 

If    a.    This  appeal  should  be  dismissed  because  appellant's 

brief  does  not  contain  a  statement  of  the  pleadings  and 

ifacts  disclosing  the  basis  upon  which  it  is  contended  that 

;this  Court  has  jurisdiction  to  review  the  District  Court's 

iprder  of  dismissal. 

ji 

!    b.    The  District  Court  had  jurisdiction  to  dismiss  the 
libel  for  want  of  prosecution. 

i'   c.    The  District  Court  had  power  to  dismiss  the  libel 
for  want  of  prosecution. 

d.  The  District  Court  did  not  abuse  its  discretion  by 
dismissing  the  libel  for  want  of  prosecution. 

e.  By  dismissing  the  libel  the  District  Court  in  no  way 
s^iolated  appellant's  rights  to  procedural  due  process. 

f.  The  doctrine  of  laches  is  not  involved. 

g.  The  mere  assertion  that  appellant  was  a  ward  of 
the  admiralty  does  not  relieve  him  from  the  requirement 
that  he  be  diligent  in  the  prosecution  of  his  cause. 


ARGUMENT. 

I.  APPEAL  SHOULD  BE  DISMISSED  BECAUSE  APPELLANT  HAS 
J      FAILED  TO  SHOW  APPELLATE  JURISDICTION. 

Rule  18(2)  (b)  of  this  Court  specifically  provides  that 
appellant's  brief  shall  contain  among  other  things  *'(a) 
statement  of  the  pleadings  and  facts  disclosing  the  basis 
upon  which  it  is  contended  .  .  .  that  this  Court  has  juris- 
iiiction  to  review  the  judgment,  decree  or  order  in  ques- 
iltion."  It  is  further  specifically  required  that— 


'^(t)he  statement  shall  refer  distinctly  (1)  to  theiij 
statutory  provisions  believed  to  sustain  the  jurisdic-jj 
tions,  (2)  to  any  treaty  of  the  United  States  oril.; 
statute,  the  validity  of  which  is  involved  (giving  theiiii 
volume  or  page  where  the  treaty  or  statute  may  be^' 
found  in  the  official  edition),  setting  it  out  verbatim  ji 
or  appropriately  summarizing  its  pertinent  provi-ti' 
sions;  (3)  to  the  pleading  necessary  to  show  the  ex-«| 
istence  of  the  jurisdictions,  referring  to  the  pages  of  I 
the  record  in  which  they  appear. "  *  ■ 

II 
Appellant's  brief  contains  no   such  statement  divulging;! 

upon  what  the  appellate  jurisdiction  of  this  Court  may  be»i ; 
grounded.  | j 

The  appeal  should  be  dismissed  for  failure  to  comply  H 
with  provisions  of  Rule  18  and  specifically  for  its  failure ;  i 
to  provide  a  basis  upon  which  this  Court's  jurisdiction -j 
to  review  the  order  of  dismissal  below  is  predicated. 

i- 

n.    THE  DISTRICT  COURT  HAD  JURISDICTION  TO  DISMISS    g 
LIBEL  FOR  WANT  OF  PROSECUTION.  p 

Appellant  loosely  contends,  without  troubling  to  sup- 
port his  contentions  by  citation  of  authority,  that  in  dis- 
missing the  libel  for  lack  of  prosecution  the  District  Court! 
acted  without  ''jurisdiction"   (App.  Op.  Br.,*  p.  4,  line 
7  and  p.  6,  lines  16-20). 

Appellant's  contention  that  the  District  Court  acted, 
without  jurisdiction  is  absolutely  baseless.  It  is  suggested 
that  appellant  has  confused  the  District  Court's  ^'juris- 


*Appellant's  Opening  Brief. 


Uiction"  with  its  power  to  act,  or  possibly  with  the  proper 
3xercise  of  its  discretion. 

This  issue  requires  only  the  most  summary  rebuttal 
^lere. 

In  Article  XII  of  the  Libel  (Tr.  4)  libelant  himself 
bserted  that  the  District  Court  had  personal  jurisdiction 
i)f  the  parties  and  subject  matter  jurisdiction  of  the  cause. 
Of  this  there  was  never  any  question.  The  District  Court 
iid  have  both  personal  and  subject  matter  jurisdiction. 
'V  court  with  both  personal  and  subject  matter  jurisdic- 
'ion  cannot  by  mere  abuse  of  its  discretion — as  appellant 
;ontends — divest  itself  of  jurisdiction. 

From  their  inception  the  federal  courts  have  possessed 
general  and  original  jurisdiction  of  admiralty  and  mari- 
ime  matters  (Const.,  Art.  Ill,  Sec.  2,  CI.  1).  Appellant 
n  this  case  libelled  the  Sovereign  pursuant  to  provisions 
.f  the  ''Suits  in  Admiralty  Act"  (Act  of  March  9,  1920, 
)h.  95,  Par.  2;  41  Stat.  525;  46  U.S.C.  741-752,  as 
i>mended).  That  Act  confers  exclusive  original  jurisdic- 
ion  in  connection  with  matters  within  its  purview  to  the 
.ppropriate  District  Court  sitting  in  admiralty. 

A  review  of  all  reported  cases  (civil  and  admiralty) 
ismissed  for  want  of  prosecution  has  failed  to  divulge 
,  single  case  in  which  the  issue  of  the  District  Court's 
urisdiction  was  ever  raised.  On  the  other  hand,  all  fed- 
|ral  appellate  courts  which  have  reviewed  similar  cases 
i including  this  Court  on  numerous  occasions)   have  pro- 

leeded  on  the  basis  that  there  was  no  question  of  juris- 

li 

liction.  Hides  v.  Bekins  Moving  S  Storage  Co.   (CA9C- 
|;940)  115  Fed.  2d  406;  U.  S.  v.  Pacific  Fruit  S  Produce 
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Co.  (CA9C-1943)  138  Fed.  2d  367;  Bolmg  v.  U.  S.  (CA9C-  ;! 
1956)  231  Fed.  2d  926;  Russell  v.  Cunmngham  (CA9C- |i 
1956)  233  Fed.  2d  806;  Barger  v.  Baltimore  d  0.  R.  Co.  i 
(CADC-1942)  130  Fed.  2d  401;  Shotkin  v.  Westinghouse  \{ 
Electric  S  Mfg.  Co.  (CAlOC-1948)  169  Fed.  2d  825;  TUl^ 
MERCHANT  (CCSDNY-1857)  4  Blatchf.  105,  Fed.  Cas.  i 
No.  9,436.  Ij 

The  District  Court  in  the  instant  case  clearly  had  juris- ;  i 
diction  to  dismiss  the  libel  for  want  of  prosecution.  j 


III.    THE  DISTRICT  COURT  HAD  POWER  TO  DISMISS  jij 

LIBEL  FOR  WANT  OF  PROSECUTION.  f  I 

Again,  it  is  not  clear  from  appellant's  opening  brief  just(i 
what  the  bases  of  this  appeal  are.  However,  scattered' i 
through  appellant's  miscellany  of  arguments  seems  to  beJj 
the  assertion  that  the  District  Court  had  no  power  to  dis- 
miss the  libel  for  want  of  prosecution.  This  assertion  isi 
for  the  most  part  unsupported  by  citation  of  authority.^ 
Such   authorities   as   are  provided  are   substantially   un-; 
persuasive  and  inapplicable. 

The  power  to  dismiss  for  want  of  prosecution  rests 
the  inherent  powers  of  the  District  Court  and  is  express! 
conferred  upon  it  by  Supreme  Court  Admiralty  Rules  3? 
and  44  and  by  Rule  14  of  its  own  General  Rules. 

A.    The  Court  Had  Inherent  Power  to  Dismiss  for  Want  of 
Prosecution. 

That  the  power  of  dismissal  for  want  of  prosecution 

rests  in  the  inherent  powers  of  the  District  Court  is  very!, 

clear.  In  the  case  of  Hides  v.  Bekins  Moving  S  Storage 


Company  (115  Fed.  2d  406,  at  408),  this  Court  approved 

and   incorporated   in   its    opinion    the    statement   of   Mr. 

(George  Longsdorf  in  his  Cyclopedia  of  Federal  Procedure, 

Vol.  5,  §1506,  p.  80,  that: 

"(i)t  is  the  settled  rule  in  the  federal  courts  that  an 
action  at  law  may  be  dismissed  for  want  of  prosecu- 
tion or  other  delay  fatal  to  the  continuance  of  the  ac- 
tion. Dismissal  on  such  ground  is  discretionary  with 
the  courts,  and  within  their  inherent  power,  indepen- 
dent of  the  statute  or  rule."  (Emphasis  added). 

The  same  thought  is  expressed  in  18  C.  J.  110,  pp.  1191, 
1192  and  in  17  Am.  Jur.  '^  57,  p.  88.  Blackstone  recognized 
the  right  of  a  court  to  enter  a  non-prosequitur  in  the  event 
of  failure  of  the  plaintiff  to  prosecute  his  action  (Black- 
stone  Comm.,  Book  III,  ch.  20,  p.  296,  ch.  27,  p.  451).  See 
ilso  Black  on  Judgments,  2d  Ed.,  Vol.  II,  §702,  p.  1057; 
Freeman  on  Judgments,  5th  Ed.,  Vol.  1,  §  9,  p.  16,  Vol.  2, 
^  9,  p.  16,  Vol.  2,  §  751,  p.  1579. 

The  District  Court  for  the  District  of  Colorado  has  a 
hile  similar  to  Rule  14  of  the  District  in  this  case  provid- 
ing for  dismissal  for  want  of  prosecution.  It  entered  an 
i)rder  of  dismissal  pursuant  to  the  rule.  An  appeal  fol- 
lowed, and  the  Circuit  Court  of  Appeals  for  the  Eighth 
dircuit,  in  Colorado  Eastern  Ry.  Co.  v.  Union  Pac.  Ry. 
Jo.,  94  Fed.  312,  at  313,  said: 

''This  is  a  very  proper  rule,  but  in  the  absence  of  such 
a  rule,  every  court  has  the  power  to  dismiss  a  cause 
for  want  of  prosecution." 

In  addition  to  its  expression  of  opinion  in  the  Hicks 
iase,  supra,  the  Court  of  Appeals  for  the  Ninth  Circuit  has 
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often  recognized  the  inherent  powers  of  the  District  Court 
to  dismiss  for  want  of  prosecution.  | 

U.  8.  V.  Pacific  Fruit  &  Produce  Co.,  supra. 
Boling  v.  U.  S.,  supra. 

Russell  V.  Cumningham,  supra.  |i 

In  the  Boling  case  this  Court  recently  stated  (231  Fed.  ^ 
926,  at  927) :  f 

''The  power  of  the  trial  court  to  dismiss  a  cause 
where  the  matter  has  become  stale  by  virtue  of  in-r 
action  by  plaintiff  is  inherent  and  has  been  crystal- 
lized by  rule." 

Admittedly,  all  authority  cited  heretofore  derives  fromr 
matters  which  have  arisen  in  the  trial  courts'  civil,  as  dis- 
tinguished from  admiralty  dockets.  It  is  submitted  that, 
even  absent  express  rule,  the  District  Court,  sitting  in  ad-l!' 
miralty  as  it  was  in  the  instant  case,  has  the  same  inherent- 
power  to  dismiss  a  libel  for  want  of  prosecution.  No  logical!;; 
distinction  can  be  made  in  this  regard  between  a  court  sit- 
ting in  its  admiralty,  instead  of  its  civil  capacity.  ! 

i 

Moreover,  that  the  Court  sitting  in  admiralty  has  voA 

herent  powers  to  dismiss  a  libel  for  lack  of  prosecutioni 
appears  established  from  dictum  in  The  MERCHANT, 
supra.  ^m 

The   District   Court   in   the   instant   case   had   inherent 
power  to  dismiss  the  libel  for  non-prosecution. 


B.  Supreme  Court  Admiralty  and  Local  General  Rules  Invests 
the  District  Court  With  Power  to  Dismiss  for  Want  of  Prose^ 
cution.  ' 

In  his  opening  brief  appellant  chose  to  disregard  alto- 
gether the  District  Court's  inherent  powers  to  dismiss  thd 
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libel  for  want  of  prosecution.  The  Court  need  not  look 
beyond  the  District  Court's  inherent  powers  to  dismiss. 
Nevertheless,  the  Supreme  Court  Admiralty  and  local  Gen- 
eral Eules  invest  the  District  Court  with  additional,  if  un- 
necessary, express  power  to  dismiss  the  libel  for  want  of 
prosecution. 

i.     The  District  Court  Had  Power  to  Dismiss  the  Libel  Pursuant  to 
Provisions  of  Local  General  Rule  14. 

Congress  has  delegated  to  the  Supreme  Court  full  power 
;o  prescribe  general  rules  for  the  admiralty  practice  (Act 
)f  June  25,  1948,  c.  646;  62  Stat.  961,  amended  May  24, 
L949,  c.  139,  §  104,  63  Stat.  104;  28  U.S.C.  2073). 

Within  its  admiralty  rule-making  power  the  Supreme 
^ourt  has  in  turn  delegated  to  the  District  Courts  the 
power  to  regulate  their  own  practice  (S.  Ct.  Adm.  Rule 
:t4). 

' '  In  Suits  in  Admiralty  in  all  cases  not  provided  for 
by  these  rules  or  by  statute,  the  District  Courts  are  to 
regulate  their  practice  in  such  a  manner  as  they  deem 
most  expedient  for  the  due  administration  of  justice, 
provided  the  same  are  not  inconsistent  with  these 
rules." 

The  District  Court  for  the  Northern  District  of  Cali- 
j'ornia  has  promulgated  its  own  General  Rules  of  practice 
tvith  a  preamble  providing  that: 

"These  (general)  rules  supplement  the  Federal 
Rules  of  Civil  and  Criminal  Procedure,  and  are  ap- 
plicable in  all  proceedings  when  not  inconsistent  with 
any  Bankruptcy  or  Admiralty  Rule.''  (Emphasis 
added). 
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Eule  14  of  the  District  Court's  General  Eules  instituted  ^ 

the  so-called  "dismissal  calendar"  for  dilatory  litigation i-: 

in  which  good  cause  for  lack  of  prosecution  cannot  bei 

shown.  !|< 

''At  a  time  fixed  by  the  Court  at  least  every  six:{« 

months,  the  Clerk  in  open  Court,  under  the  supervi-i;\ 

sion  of  the  Master  Calendar  Judge,  shall  call  all  civil i;, 

actions  pending  in  which  no  steps  have  been  taken  for  I  > 

six  months.  i ' 

''Notice  of  the  calling  shall  be  mailed  to  all  at-:',fi 
torneys  of  record.  If  none  of  the  parties  nor  their  at-tjl 
torneys  appear,  or  if  good  cause  for  the  lack  of  prose- U 
cution  is  not  shown,  the  Court  may  dismiss  the  ac-^ji 
tion."  !  ; 

The  grossly  dilatory  prosecution  of  appellant's  case  first;,  1 
came  to  the  Court's  attention  on  two  callings  of  its  dis 
missal  calendar  (Rep.  Tr.  pp.  2-3)  pursuant  to  provisions 
of  local  General  Rule  14,  supra.  On  February  7,  1957,  ap 
pellee  formally  asked  the  Court  to  dismiss  the  libel  fon 
lack  of  prosecution  (Tr.  66).  Thereafter,  on  February  11 
1957,  Judge  Goodman  on  his  own  motion  continued  thei 
matter,  setting  it  down  for  hearing  on  the  next  following, 
(its  third)  dismissal  calendar.  Judge  Goodman  asked  ap 
pellee  to  take  appellant's  long-denied  deposition  in  thea 
interim  so  the  Court  might  ascertain  whether  appellant 
had  any  excuse  for  failure  to  prosecute. 

"The  Court.  You  make  arrangements  for  the  depO-( 
sition,  file  an  answering  affidavit,  and  I  will  continuie 
this  Motion  for  further  hearing  until  the  Dismissal 
Calendar."  (Rep.  Tr.,  p.  12,  lines  11-13). 

Therefore,  on  March  8,  1957,  when  the  case  appeared  on 
the  Court's  regular  admiralty  dismissal  calendar  it  was 
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called  by  virtue  of  Judge  Goodman's  order  of  February 
11,  1957.  Subsequently,  the  libel  was  dismissed  for  lack  of 
prosecution. 

With  respect  to  the  Court 's  exercise  of  its  powers  to  dis- 
;miss  under  local  General  Kule  14  appellant's  objections 
jseem  to  be  (1)  that  when  the  case  was  called  on  the  dis- 
jmissal  calendar  on  March  8,  1957,  it  was  not  there  on  the 
Court's  motion,  (2)  that  local  General  Eule  14  applies  to 
civil  causes  of  non-admiralty  concern  only,  and  (3)  that 
appellant's  "last  ditch"  flurry  of  interest  in  his  case  put 
;the  libel  beyond  the  ambit  of  Rule  14.  There  is  no  basis 
for  any  of  these  contentions. 

Appellant's  contention  (Ap.  Op.  Br.,  p.  5,  lines  19-26) 
that  this  case  appeared  on  the  Court's  dismissal  calendar 
or  March  8,  1957  upon  appellee's  motion  is  utterly  un- 
ifounded.  The  case  appeared  and  was  dismissed  on  the  dis- 
missal  calendar  by  virtue  of  Judge  Goodman's  order 
(made  in  open  court)  on  February  11,  1957  (see  transcript 
excerpt,  supra). 

I  Appellant's  contention  (Ap.  Op.  Br.,  p.  3,  lines  17-24) 
Ithat  local  General  Rule  14  applies  only  to  civil  actions  of 
on-admiralty  concern  is  baldly  erroneous.  The  preamble 
0  the  local  General  Rules  expressly  provides  that  they 
*are  applicable  in  all  proceedings  when  not  inconsistent 
with  any  Bankruptcy  or  Admiralty  Rule"  (emphasis 
added).  Furthermore,  appellant  appears  to  be  under  the 
itnisapprehension  that  the  local  General  Rules  are  the  Fed- 
eral Rules  of  Civil  Procedure  (Ap.  Op.  Br.,  p.  3,  lines  18- 
24).  They  are  not.  They  are  merely  local  rules  promul- 
gated to  regulate  practice  in  the  local  District  Court.  Ap- 
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pellant's  reference  to  Rule  81  of  the  Federal  Rules  of 
Civil  Procedure  has  no  more  application  to  this  matter  ij: 
than  a  citation  to  the  Ten  Commandments  would  have;  ap-  ^j 
pellant's  citations  of  the  Theodorakis  and  Papanikolsow  'f? 
cases  are  as  far  afield  as  would  be  a  citation  to  Shelly' s  :i  ■ 
Case  or  to  the  Bred  Scott  decision  (Ap.  Op.  Br.,  p.  3,  lines  ; 
18-24). 


After  appellee  had  already  asked  the  Court  to  dismiss  ih 
the  libel  for  lack  of  prosecution — and  even  after  Judge  :^'4 
Goodman  had  formally  ordered  the  case  called  on  the  (,  I 
March  8th  dismissal  calendar — appellant  filed  a  motion  to|flj 
set  the  cause  for  trial  (Tr.  33;  Rep.  Tr.,  pp.  13-15).  Ap-|| 
pellant  states  that  this  '4ast  ditch"  flurry  of  apparent  in-ii* 
terest  put  the  case  beyond  the  ambit  of  Rule  14.  ( Ap.  Op.  i|j[l 
Br.,  p.  3,  lines  24-25  and  p.  4,  lines  1-8.) 


It  escapes  appellee  how  appellant  can  seriously  con 
tend  that  "the  record  discloses  that  steps  were  taken  byyl 
Libelant  Appellant  {sic)  within  the  said  six  months"!^ 
next  proceeding  the  case 's  being  placed  on  the  dismissal  i  '\ 
calendar  for  the  third  time.  The  case  was  already  on  the  j  , 
dismissal  calendar  (February  11,  1957)  before  appellant t  j 
bestirred  himself  to  evince  some  indication  of  interest  by  ! 
moving  the  case  to  be  set  for  trial  (February  25,  1957).       i 

The  Court  of  Appeals  for  the  Ninth  Circuit  has  repeat-l  \ 
edly  observed  in  this  type  of  case  that  subsequent  dill- 1  \ 
gence  is  no  excuse  for  past  negligence.  In  Hicks  v.  Bekins  I 
Movi/ng  S  Storage  Co.,  115  Fed.  2d  406,  this  Court  wrote;  j 
as  follows  at  page  409 : 

''Moreover,  an  order  of  dismissal  may  be  granted, 
notwithstanding  the  plaintiff  has   been   stirred  into 
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action  by  the  impending  dismissal,  for  subsequent  dili- 
gence is  no  excuse  for  past  negligence." 

iee  also  IJ.  8.  v.  Pacific  Fruit  £  Produce  Co,  (CCA9C) 
138  Fed.  2d  367,  372;  HoUzoff  v.  Bodge  S  Olcott  Co., 
|34  App.  Div.  353,  119  N.Y.S.  47,  49;  Buck  v.  F elder  (DC 
i^enn-1912)  208  Fed.  474,  477. 

^  |l  Appellant  also  apparently  contends  that  under  provi- 

ions  of  Supreme  Court  Admiralty  Kule  38  his  libel  could 

Lot  or  should  not  have  been  dismissed.  Supreme  Court 

Admiralty  Rule  38  clearly  applies  and  could  have  served 

Is  the  Court's  authority  for  dismissal  of  the  libel  for  lack 

'if  prosecution.  Admiralty  Rule  38  reads  as  follows: 

'  ^'If,  in  any  admiralty  suit,  the  libelant  shall  not 

appear  and  prosecute  his  suit,  and  comply  with  the 

orders  of  the  Court,  he  shall  be  deemed  in  default  and 

contumacy;  and  the  Court  may,  on  the  application  of 

the  respondent  or  the  claimant,  pronounce  the  suit  to 

be   deserted,   and  the   same   may  be   dismissed  with 

costs." 

In  the  terms  of  Admiralty  Rule  38  libelant  did  not  "ap- 
j)ear  and  prosecute  his  suit"  and  Judge  Goodman  could 
liave  predicated  his  dismissal  upon  that  Rule  as  well.  How- 
ever, the  question  of  whether  the  libel  could  have  been  dis- 
[nissed  under  Admiralty  Rule  38  is  probably  moot.  The 
dismissal  was  clearl}^  and  unmistakenly  made  under  provi- 
sions of  local  General  Rule  14  and  within  the  broad  gen- 
eral powers  conferred  upon  the  trial  court  by  Supreme 
Court  Admiralty  Rule  44,  as  well  as  under  the  Court's  in- 
jherent  powers. 

There  can  be  no  serious  question  but  that  in  addition 
0  its  inherent  powers  to  dismiss  for  lack  of  prosecution 
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the  District  Court  in  the  instant  case  had  power  to  dismiss 
pursuant  to  provisions  of  Admiralty  Rule  38  and  local  I 
General  Rule  14  as  well. 


IV.  THE  DISTRICT  COURT  DID  NOT  ABUSE  ITS  DISCRETION  BT'. 
DISMISSING  THE  LIBEL  FOR  WANT  OF  PROSECUTION. 

A.    Unless  There  Has  Been  a  Gross  Abuse  of  Discretion  a  Trial*' 
Court's  Dismissal  for  Lack  of  Prosecution  Will  Not  Be  Upset. si] 

Federal  courts  have  consistently  held  that  it  is  within  ;|J 

the  sound  discretion  of  the  trial  court  to  dismiss  a  com- 1 

plainant's  cause  of  action  where  the  complainant  has  failed' 

to  prosecute  his  action  with  reasonable  diligence.  f 

Barger  v.  Baltimore  S  Ohio  Railroad,  supra. 

Shotkin  v.  Westinghouse  Electric  Co.,  supra. 

U.  S.  V.  Pacific  Fruit  &  Produce  Co.,  supra. 

Boling  v.  U.  S.,  supra. 

Hicks  V.  Bekins  Moving  &  Storage  Co.,  supra.  j 

Russell  V.  Cunningham,  supra.  j: 

The  MERCHANT,  supra.  i 

Douglass    v.    The    WASHINGTON    (DCPa-1841)  ! 

Fed.  Cas.  No.  4,033. 

The  Ninth  Circuit  has  determined  that  not  even  mere  | 
abuse  of  discretion  will  suffice  to  reverse  a  District  Court's  { 
order  of  dismissal  for  want  of  prosecution.  In  one  of  I 
the  leading  authorities  on  this  subject,  Hicks  v.  Bekins  > 
Moving  &  Storage  Co.,  115  Fed.  2d  406,  this  Court  has  : 
held  (at  p.  409):  i\ 

"...  Unless  it  is  made  to  appear  that  there  has 
been  a  gross  abuse  of  discretion  on  the  part  of  the 
trial  court  in  dismissing  an  action  for  lack  of  prosecu- 
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tion,  its  decision  will  not  be  disturbed  on  appeal." 
(Emphasis  added). 

0  the  same  effect  is  Sweeney  v.  Anderson  (CCAlOC-1942) 
29  Fed.  2d  756. 

Again,  the  Court  of  Appeals  for  the  Ninth  Circuit  in  a 
er  curiam  opinion  by  Circuit  Judges  Healy,  Lenmion  and 
fee  has  stated  as  follows  in  Boling  v.  U.  S.,  231  Fed.  2d 
26,  at  page  927 : 

'^One  of  the  causes  of  congestion  of  the  trial  dockets 
is  the  failure  of  courts  to  exercise  the  authority  vested 
in  them  thus  to  dispose  of  cases  which  are  shaky  or 
unfounded  but  which  are  held  on  the  calendar  for 
nuisance  value.  Since  trial  judges  are  hesitant  to  dis- 
miss such  causes  of  their  own  motion,  for  fear  of  in- 
justice to  some  litigant,  the  device  of  placing  cases  in 
which  no  action  has  been  taken  for  a  considerable  time 
on  a  docket  for  dismissal,  absent  a  showing  of  ade- 
quate explanation  for  the  delay,  has  been  used.  But 
even  this  palliative  for  the  admitted  evil  has  been  of 
little  avail,  because  of  the  innate  hesitancy  mentioned 
above.  Because  of  this  fact,  an  order  of  dismissal  for 
failure  to  prosecute  will  never  he  set  aside  unless 
there  has  been  an  abuse  of  discretion,  and,  of  course, 
such  a  situation  is  not  presumed."  (Emphasis  added). 

Burden  of  Proving  Gross  Abuse  of  Discretion  Rests  Upon 
Appellant. 

j  The  burden  rests  with  the  appellant  to  establish  that, 
!pi  dismissing  for  want  of  prosecution,  the  District  Court 
I'^rossly  abused  the  discretionary  power  with  which  it  is  in- 
lerently  endowed.  See  Gurst  v.  San  Diego  Transit  System, 
L19  Cal.  App.  2d  51. 
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C.    The  Record  Discloses  No  Abuse  of  Discretion  in  Dismissingi 

A  review  of  the  record  and  reading  of  appellant's  briefij 
disclose  no  conduct  on  the  part  of  the  District  Court  whicl. 
could  in  any  way  be  considered  a  manifest  or  gross  abuse 
of  discretion  in  dismissing  appellant's  libel.  Nowhere  does 
appellant,  by  suggestion  or  inference,  contend  that  the  disti 
missal  was  a  result  of  arbitrary,  fanciful  or  unreasonablcJ 
conduct  on  the  part  of  the  District  Court.  The  presence  oil  i 
absence  of  such  conduct  is  determinative  of  whether  or  nol'^ 
there  was  any  abuse  of  the  Court's  discretion. 

U.  S.  V.  McWilliams  (CADC-1947)  163  Fed.  2d  695.1  \ 

Time  elapsing  between  the  date  of  alleged  accident  (No-  1 

vember  5,  1952)  and  entry  of  the  Court's  final  ruling  on:^ 

the  dismissal  (March  26,  1957)  was  in  excess  of  four  years 1 1 

and  four  months.  Time  elapsing  between  the  filing  of  theM 

libel  (May  5,  1954)  and  entry  of  the  Court's  final  ruling |  i 

was  approximately  two  years  and  nine  months.  During  all^  I 

that  time  the  only  positive,  forward-going  action  taken  was;^ 

that  of  the  Government  in  answering  the  libel  (July  26,1* 

1955).  The  time  elapsing  between  the  date  the  Govemmentii; 

filed  its  answer  and  the  Court's  order  of  dismissal  was  one  i 

year  and  eight  months. 

f 
The  cause  was  actually  called  on  three  dismissal  calen-i;^ 

dars  over  a  period  of  practically  two  years.  In  fact,  the:* 

only  dismissal  calendars  in  the  last  two  years  upon  which;, 

the  case  did  not  appear  automatically  were  two  which  1 

were  avoided  by  appellant's  filing  of  sham  notices  fori 

taking  depositions   (December  20,  1955  and  January  22,  j 

1957 — Tr.  66).  As  to  the  first  of  these  sham  notices  the'^J 

record  discloses   (Tr.  24)  that:  f 
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*'0n  December  19,  1955  proctor  for  libelant  served 
upon  .  .  .  (the  Government's  counsel)  a  notice  for  the 
taking  of  the  deposition  of  D.  G.  Volpintesta,  which 
deposition  was  noticed  for  December  22,  1955  at  the 
office  of  libelant's  proctor;  in  response  to  the  afore- 
said notice  .  .  .  (the  Government's  proctor)  personally 
attended  at  the  offices  of  proctor  for  libelant  at  the 
time  and  place  designated  in  the  notice  on  December 
22,  1955 ;  proctor  for  libelant  was  present  and  asserted 
'that  he  did  not  know  anything  about  the  matter';  no 
reporter  had  been  summoned  nor  was  any  present; 
the  Volpintesta  deposition  was  not  then  and  has  not 
since  been  taken." 


'  It  is  common  knowledge  to  both  Court  and  practitioner 
hat  delinquent  cases  can  sometimes  ''dodge"  the  dismissal 
ialendar  by  counsel's  tiling  a  sham  notice  or  motion,  which, 
fter  the  danger  of  dismissal  has  receded,  is  normally  al- 
3wed  to  die  unprosecuted  in  the  clerk's  docket. 

The  record  discloses  (Tr.  24,  25  and  66)  that  once  again 
bore  than  a  year  later  another  sham  deposition  notice  was 

Illed  with  the  Court  and  served  upon  the  Government's 

I 
lounsel. 

"On  January  23,  1957  .  .  .  (Government  counsel) 
was  served  by  proctor  for  libelant  with  notice  for  the 
taking  of  the  deposition  of  William  McGurty;  the  no- 
tice provided  that  the  McGurty  deposition  would  pro- 
ceed at  9 :30  A.M.  on  January  28,  1957  at  the  office  of 
Libelant's  proctor;  .  .  .  shortly  after  9:00  o'clock 
on  the  morning  of  January  28,  1957,  the  secretary 
for  libelant's  proctor  telephoned  .  .  .  (Government 
counsel's)  office  to  advise  that  the  McGurty  deposition 
would  not  proceed ;  the  deposition  did  not  proceed  and 
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has  not  since  been  taken;  there  has  been  no  further,! 
notice  for  the  taking  of  the  deposition."  |'j 

,  j 
The  record  further  discloses   (Tr.  27),  without  denial  ; 

from  libelant,  that  the  Government  repeatedly  requested  , 

the  discovery  deposition  and  medical  examination  of  libel-  ; 

ant  commencing  from  a  date  shortly  after  filing  of  the!  \ 

libel.  The  Government's  requests  were  made  both  by  tele- H 

phone  and  in  writing.  The  record  includes  a  copy  of  the  1 1 

Government's  formal  written  request  for  libelant's  depo-(,  i 

sition  (Tr.  39).  Libelant  ignored  that  request. 

Libelant  was  not  finally  made  available  for  deposition  i 
until  February  19,  1957,  almost  two  weeks  after  the  Gov-\ ' 
ernment's  motion  for  dismissal  and  a  week  after  the  case- 1 
was  placed  on  its  third  dismissal  calendar.  This  was  more  i 
than  four  years  after  the  date  of  alleged  injury.  j 

Judge  Goodman  ordered  libelant's  deposition  taken  hjA 
the  Government  at  such  a  late  date  to  enable  the  Court  to, | 
ascertain  from  libelant's  own  testimony  whether  there  wasij 
any  explanation  other  than  inexcusable  neglect  for  hisi^ 
failure  to  prosecute  (Rep.  Tr.,  12,  17,  31).  In  taking  libel- '• 
ant's  deposition  under  the  Court's  order,  counsel  for  thei'i 
Government  sought  to  devolp  whether  libelant  or  his  proc-  rii* 
tor  ever  sought  to  contact  each  other  to  prosecute  the  ! 
action  or  to  provide  the  Government  with  libelant's  depo-| 
sition.  Proctor  for  libelant  refused  to  let  libelant  answer.!^* 
(Dep.,*  p.  57,  line  15,  et  seq.).  t 

Appellant's  testimony  (Dep.,  pp.  6-31),  supported  by? 
sixteen  United  States   Coast  Guard   Certificates   of  Dis-  'ii 


*Libelant's  Deposition  taken  February  19,  1957. 
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iriarge  attached  to  the  deposition,  demonstrates  that  in 
le  four  years  and  four  months  between  appellant's  al- 
iged  injury  and  the  deposition  date  he  had  been  at  sea 
3V  only  23  months  and  had  been  ashore  working  in  and 
|roiind  San  Francisco  for  a  total  of  26  months.  Most  of 
Jie  time  he  has  lived  in  San  Francisco,  Libelant  is  not 
hysically  disabled.  He  owns  and  drives  a  car  and  has  by 
[is  own  admission  made  innumerable  trips  to  and  through 
■5an  Francisco,  during  any  one  of  which  he  might  have 
een  made  available  for  the  taking  of  his  deposition  by 
he  Government. 

Judge  Goodman  was  acutely  aware  of  the  advanced  age 
f  the  case  (Rep.  Tr.  pp.  8-11).  He  stated  the  problem  in- 
folved  clearly: 

^'The  Court.  A  man  assigned  on  a  boat.  The  next 
day  he  claimed  he  had  some  injuries.  The  next  year 
he  filed  a  claim,  an  administrative  claim.  In  May,  1954 
he  filed  this  suit.  This  is  March  of  1957.  Five  years 
have  gone  by  since  this  thing  happened.  In  the  mean- 
time he  has  been  going  to  sea.  It  is  really  a  stale 
claim."  (Rep.  Tr.,  p.  29,  lines  7-12.) 

''.  .  .  The  Court.  ...  It  is  a  question  of  the  policy  of 
the  law  with  respect  to  so-called  stale  claims.  It  is  the 
difficulty  that  those  cases  present  to  a  Court  endeavor- 
ing to  try  to  do  justice.  One  man  might  remember 
somewhat  better  than  another,  but  it  is  a  bigger  ques- 
tion than  that."  (Rep.  Tr.,  p.  29,  line  22-p.  30,  line  1.) 

Judge  Goodman's  fears  that  the  case  was  "stale"  were 
justified  by  libelant's  own  deposition  testimony.  In  at  least 
[Welve  places  libelant  was  unable  to  recall  material  facts 
pertaining  to  his  alleged  injury.  He  did  not  recall  the  size 
3f  bulbs  he  was  working  on  (Dep.  p.  33,  lines  6-7) ;  the 
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construction  of  the  railing  he  was  standing  on  (p.  33,  linei 
12-14) ;  which  end  of  the  vessel's   engine   room  he  wa. 
working  in  (p.  34,  lines  5-10) ;  which  direction  he  was  facij 
ing  (p.  34,  lines  11-14);  the  number  of  rails  in  the  ham 
rail  allegedly  involved  (p.  37,  lines  16-19) ;  whether  when 
the  accident  happened  he  was  standing  on  the  rail  or  oi  ' 
a  pipe  somewhere  else  (p.  38,  lines  2-5) ;  the  nature  of  ihi  i 
inspection  box  he  was  working  on   (p.  39,  lines  16-20) Ij^ 
whether  he  was  working  under  any  of  his  superior  officers ' 
that  day,  and  if  so,  which  one  or  ones  (p.  42,  lines  11-22)^'  \ 
the  proportions  or  construction  of  the  adjacent  catwalh  i 
(p.  45,  lines  11-26) ;  the  kind  of  shoes  worn  that  day  (p  | 
47,  lines  14-26).  On  two  occasions  libelant  admitted  thtlfi 
events  occurred  too  long  ago  for  him  to  remember  themi : 
'^A.     I  am  not  sure  if  it  worked  on  hinges  or  not  ( 
I  believe  that  you  just — I  have  done  so  many  of  theirn  1 
they  are  different,  but  I  believe  it  worked  on  a  hinge: 
That  is  a  long  time  ago,  as  I  say."  (p.  39,  lines  17-20, 
Emphasis  added).  '(j 

''A.  This  is  a  long  time  (ago),  and  I  don't  rememri^ 
her  too  clearly,  but  anyhow  .  .  .  etc.,"  (p.  34,  linesfj 
14-15.  Emphasis  added).  i; 

il 


Libelant  could  not  even  recall  if  he  had  ever  read  oif' 
executed  an  administrative  claim  as  required  under  provi-] 
sions  of  the  ''Suits  in  Admiralty  Act"  (Dep.  pp.  58-59)  or;; 
whether  he  had  verified  his  own  libel  (Dep.  p.  59).  ,i 

Against  all  of  this  all  appellant  can  say  is  that  the*;! 
Government  asked  for  and  received  time  from  libelant';! 
within  which  to  plead.  This  argument  cannot  avail  against  i 
the  Court's  order  of  dismissal.  In  fact,  when  proctor  for] 
libelant  complained  about  time  he  extended  to  the  Gov- 
ernment to  answer  Judge  Goodman  remarked: 
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''May  I  in  tempt  you  counsel?  You  were  the  master 
of  the  ship;  you  didn't  have  to  stand  by  and  allow  the 
defendant  (sic)  a  year  and  a  half  to  answer.  You 
could  have  pressed  him"  (Rep.  Tr.,  p.  21,  lines 
9-12). 

jr,  as  the  same  idea  has  been  expressed  by  the  Court  of 
"ppeals  for  the  Ninth  Circuit  in  U.  S.  v.  Pacific  Fruit  & 
'roduce  Co.,  138  Fed.  2d  367,  at  372: 

"The  duty  rests  upon  the  plaintiff  at  every  stage 
of  the  proceeding  to  use  diligence  and  to  expedite  his 
case  to  a  final  determination,  and  unless  it  is  made 
to  appear  that  there  has  been  a  gross  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  in  dismissing  an 
action  for  lack  of  prosecution  its  decision  will  not  be 
disturbed  on  appeal." 

ij  Before  dismissing  the  libel  for  lack  of  prosecution,  the 
jourt  conducted  seven  hearings  (including  three  callings 
C  its  dismissal  calendar)  to  ascertain  why  the  matter  had 
pt  been  prosecuted  and  whether  dismissal  for  lack  of 
jrosecution  was  justified  in  the  premises  (Tr.  66).  Before 
ismissing  the  libel,  Judge  Groodman  insisted  that  libel- 
jnt's  (appellant's)  deposition  first  be  taken  so  the  Court 
ibuld  review  his  sworn  testimony  for  possible  explana- 
lions  for  the  delay  in  prosecution  (Rep.  Tr.,  12,  17,  31). 

The  libel  was  then  dismissed  for  lack  of  prosecution. 
Thereafter  the  Court  was  petitioned  to  reconsider  its  order 
f  dismissal.  The  matter  was  again  fully  argued.  Addi- 
lonal  briefs  were  filed.  Judge  Goodman  again  took  the 
natter  under  consideration.  He  again  reviewed  the  depo- 
;ition  (Rep.  Tr.,  page  31,  line  13).  The  motion  for  recon- 
iideration  was  denied. 
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The  argument  of  appellant  that  the  order  now  appealt.  i 
from  was  entered  in  the  exercise  of  an  abuse  of  judieli  ^ 
discretion  is  without  merit.  A  reading  of  the  record  (.  v 
this  case,  and  an  examination  of  appellant's  brief,  fai  ' 
to  establish  any  abuse,  and  certainly  discloses  no  groi  ; 
abuse  of  discretion  on  the  part  of  the  District  Court  i  ! 
dismissing  the  case.  As  has  been  stated  in  Hicks  v.  Bekm  \ 
supra,  in  the  absence  of  a  showing  of  a  gross  abuse  (  ^ 
discretion,  an  order  such  as  is  now  before  this  Court  fc, ; 
review  is  not  susceptible  to  reversal  on  appeal.  j 


V.    BY  DISMISSING  LIBEL  THE  DISTRICT  COURT  IN  NO  WA'^ 
DEPRIVED  APPELLANT  OF  PROCEDURAL  DUE  PROCESS.!  : 

Appellant's  opening  brief  contains  the  glancing  asseii 
tion  that  Judge  Goodman's  dismissal  of  the  libel  for  lae  I 
of  prosecution  in  some  way  deprived  appellant  of  *'dii 
process  of  law"  (Ap.  Op.  Br.,  p.  6,  lines  21-23).  , 

Since  appellant  submits  no  citation  of  authority  for  thillj 
argument  either,  it  is  left  to  the  Court  and  to  appellee  t  i 
fill  in  the  elements  of  the  abuse  which  purportedly  di 
prived  appellant  of  due  process.  However,  if  it  is  appeal 
lant's  contention  that  dismissal  of  his  libel  violated  hil 
rights  to  procedural  due  process,  that  argument  can  b 
put  to  sleep  summarily. 

Without  citing  unnecessary  authority,  the  Governmen  i 
submits  that  the  recognized  requisites  of  procedural  dun 
process  are  (1)  a  hearing  before  an  impartial  tribunal  o  i 
competent  jurisdiction,   (2)    due  notice  of  any  hearing?! 
and  (3)  the  right  to  appear  and  be  heard  on  the  issues 
Since  appellant  nowhere  in  the  record  or  in  his  brief  evei 
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^fers  that  his  right  to  any  one  of  these  elements  of  pro- 
bdural  due  process  has  been  infringed — and  appellee  is 
artain  none  has  been — it  can  only  be  assumed  by  the 
'curt  that  there  was  no  violation  of  due  process. 

In  any  event,  the  question  of  whether  a  dismissal  for 
'ant  of  prosecution  deprives  a  litigant  of  procedural  due 
recess  has  been  clearly  answered  in  several  cases,  among 
tiem    Shotkin    v.    W estinghouse    Electric    S    Mfg.    Co. 
CCAIOC)  169  Fed.  2d  825.  In  that  case  the  facts  were 
ar  more  extreme  than  in  the  instant  one  because  appel- 
mt  there  had  not  even  had  notice  of  the  impending  dis- 
lissal.  The  Circuit  Court  in  that  case  wrote,  at  page  826 : 
''The  judgment  of  dismissal  is  silent  in  respect  to  the 
place  at  which  it  was  entered  and  as  to  whether  no- 
tice was  given  to  the  parties.  It  is  stated  in  the  brief 
of    appellant    that    the    judgment    was    entered    at 
Topeka,  Kansas,  without  notice  and  opportunity  to 
be  heard;  and  upon  that  statement  in  the  brief,  it  is 
argued  that  appellant  was  denied  due  process.  While 
ordinarily  notice  and  opportunity  to  be  heard  should 
be  given,  the  dismissal  without  notice  of  an  action 
for  failure  of  plaintiff  to  prosecute  with  reasonable 
diligence  does  not  contravene  any  sustainable  concept 
of  due  process  with  which  we  are  familiar." 

i  is  to  be  noted  that  neither  notice  nor  opportunity  to  be 
leard  were  given  in  the  Shotkin  case,  yet  no  deprivation 
if  appellant's  rights  to  procedural  due  process  was  seri- 
|)usly  considered.  In  the  instant  case  there  were  seven 
•luly  noticed  hearings,  at  all  of  which  appellant  appeared 
py  his  proctor.  A  number  of  briefs  were  filed,  appellant's 
leposition  was  ordered  taken  for  the  purpose  of  ascer- 
taining any  possible  excuse  for  non-prosecution,  and  the 
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matter  was  formally  reconsidered  by  the  Court  after  it; 
initial  dismissal  for  want  of  prosecution. 

To  contend  seriously  here  that  appellant  was  deprivec 
of  procedural  due  process  is  altogether  uncalled  for  anc, 
unjustified. 


VI.    THE  DOCTRINE  OF  LACHES  IS  NOT  INVOLVED.  , 

The  doctrine  of  laches  is  not  involved  in  this  matter  ai : : 
appellant  asserts  it  is  (Ap.  Op.  Br.,  p.  5,  line  14-page  6i  1 
line  10),  although  if  it  were  the  matter  would  certainl)i; 
have  been  dismissible  on  the  grounds  of  laches  for  noni! 
prosecution.  |i 

The  Government's  motion  was  not  grounded  upon  the  | 
doctrine  of  laches.  Nowhere  in  the  various  hearings  con-t]?! 
ducted  by  Judge  Goodman  and  nowhere  in  the  briefs  wasj*" 
the  doctrine  of  laches  under  consideration.  The  Court'^:^ 
initial  order  of  dismissal  is  for  "lack  of  prosecution"], 
(Tr.  47),  based  upon  a  provision  of  local  General  Rule  14.  - 

The   issue   of  laches   was   not  involved  in   appellant's 
motion  for  reconsideration,  nor  is  it  germane  to  Judge; 
Goodman's  ''Order  Denying  Motion  to  Reconsider  Ordeifu 
of  Dismissal"  (Tr.  62).  if 

However,  it  is  clear  from  the  authorities  that  the  mereij 
institution  of  proceedings  does  not  relieve  a  party  fromj 
the  duty  to  prosecute  his  cause  diligently.  This  is  abun- 
dantly clear  of  proceedings  in  equity  (BertJiold- Jennings'' 
Lumber  Co.  v.  St.  Louis,  I.  M.  &  8.  Rij.  Co.,  80  Fed.  2d| 
32,  101  A.L.R.  688,  Cert.  Den.,  56  S.Ct.  591,  297  U.S.  715,1 
80  L.Ed.  1001). 
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"Neglect  to  prosecute  pending  suit.  Negligence  in 
the  prosecution  of  a  suit  after  its  commencement  may 
bar  relief;  the  mere  institution  of  a  suit  does  not  of 
itself  relieve  a  person  from  the  operation  of  the  rule 
of  laches;  if  he  fails  to  prosecute  his  suit  diligently 
the  consequences  are  the  same  as  though  no  suit  had 
been  begun."  (30  C.J.S.  §115) 

The  rule  for  the  Court  of  Appeals  for  the  Ninth  Cir- 
dt  is  also  to  the  effect  that  the  doctrine  of  laches  may 
li  applied  against  a  libelant  for  non-prosecution  of  a 
Jbel.  In  the  leading  authority  on  this  point  this  Court  has 
lated  as  follows: 

"And  'the  mere  institution  of  a  suit  does  not  re- 
lieve a  person  from  the  operation  of  the  rule  of 
laches,  if  he  fails  to  prosecute  his  suit  diligently,  the 
consequences  are  the  same  as  though  no  suit  had  been 
begun,'  21  C.J.  125;  Johnston  v.  Standard  Mining 
Co.,  148  U.S.  360;  Sullivan  v.  Portland  R.  Co.,  94 
U.S.  806;  Barber  v.  Barber,  121  Va.  740,  94  S.E.  209; 
Drees  v.  Waldron  (8CCA),  212  Fed.  93;  U.S.  v. 
Fletcher  (8CCA),  242  Fed.  818;  Northrup  v.  Browne 
(8CCA),  204  Fed.  224;  Hendnjx  v.  Perkins  (ICCA), 
114  Fed.  801;  Gill  v.  Colton,  12  F.  (2d)  531  (4CCA)." 
The  KERMIT  (CCA9C-1935),  76  Fed.  2d  363,  367, 
1935  A.M.C.  571,  579. 

his  rule  has  also  been  clearly  enunciated  by  the  Court 
the  Southern  District  of  California  in  The  FRED- 
ERICKSBURG (1947  A.M.C.  1729,  1731). 

I  The  opinion  of  the  Ninth  Circuit  in  The  KERMIT, 
upra,  is  also  the  leading  authority  to  the  effect  that  in 
-dmiralty  matters  the  issue  of  laches  is  to  be  determined 
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by  the  District  Court  whose  determination  will  not  b«i 

upset  absent  abuse  of  discretion. 

''.  .  .   (t)he  question  of  laches  is  addressed  to  the  ' 
sound  discretion  of  the  trial  judge  and  his  decisior!^ 
will  not  be  disputed  on  appeal  unless  it  is  so  clearljifi 
wrong  as  to  amount  to  an  abuse  of  discretion."        ' 
(76  Fed.  2d  363,  367,  1935  A.M.C.  571,  579.)  ' 


r( 


As  carefully  outlined  for  the  Court  in  Section  IV  (C) 
above,    the    record    discloses    no    abuse    of    the    District' tj 
Court's  discretion. 

Appellant  argues  that  the  Government  is  benefiting  i 
from  its  own  inaction.  The  Clerk's  docket  (Tr.  66)  uniji 
impeachably  demonstrates  where  the  inaction  was  and  OBj 
whose  part.  In  addition  the  Court's  attention  is  called  tcj  I 
the  reporter's  transcript  of  proceedings  conducted  beforej:! 
Judge  Goodman  on  August  31,  1956  (Rep.  Tr.  pp.  3-4)  injj 
which  the  Government  clearly  indicated  to  the  Court  itaj' 
readiness  to  proceed  to  trial  in  the  month  of  November^  I 
1956,  provided  the  Government  be  accorded  the  usual  pre-j< 
trial  procedure  before  that  time.  k 

Accordingly,  although  the  appellee  believes  the  doctrine!:' 
of  laches  is  not  actually  involved  in  this  matter,  a  motionli 
made  on  the  basis  of  that  doctrine  could  and  should  have'i 
resulted  in  the  same  result  below,  a  decree  of  dismissalj] 
for  lack  of  prosecution.  j| 


VII.  PACT  APPELLANT  WAS  A  SEAMAN  DOES  NOT  RELIEVE  I 
HIM  OF  DUTY  TO  PROSECUTE  HIS  CAUSE  DILIGENTLY. 

Throughout   his    opening   brief   appellant   argues   that;: 
there  is  something  about  his  having  been  a  seaman  which  ji 
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aerates  to  relieve  him  of  the  duty  of  prosecuting  his 
iiuse  with  diligence. 

^^It  is  not  a  circumstance  that  will  excuse  delay  that 
ie  libelant  is  a  seaman"  (The  VEMA  (DCEDNY-1939) 
^39  A.M.C.  458,  461,  citing  Marshall  v.  Int'l  Mercantile 
latrine  Co.,  39  Fed.  2d  551,  1930  A.M.C.  720). 

There  is  certainly  nothing  in  the  fact  that  appellant 
|as  formerly  a  seaman  which  in  this  case  made  it  a  hard- 
lip  or  inconvenience  for  him  or  his  proctor  to  prosecute 

diligently.  The  uncontroverted  record  is  quite  clear  to 
,ie  contrary.  Appellant's  own  testimony  (Dep.,  pp.  6-31), 
^ipported  by  sixteen  United  States  Coast  Guard  Certifi- 
ites  of  Discharge  attached  to  the  deposition,  demon- 
:rates  that  in  the  four  years  and  four  months  between 
ppellant's  alleged  injury  and  the  date  of  dismissal  he 

iM  been  at  sea  only  23  months   and  had  been  ashore 

i 

j^orking  in  and  around  the  San  Francisco  area  for  a  total 
f  at  least  26  months.  Most  of  the  time  he  was  physically 
jresent  in  San  Francisco.  There  is  absolutely  nothing  in 
lie  record  to  explain  why  libelant's  having  been  a  seaman 
!t  the  time  he  was  injured  affected  his  ability  to  prose- 
kte  his  suit. 

5 

1  That  the  seaman  is,  in  appropriate  circumstances,  a 
Urd  of  the  admiralty  has  long  been  the  sentiment  of  the 
kw.  It  is  possible  that  continued  blind  invocation  of  this 
jncient  maxim  by  seamen's  proctors  may — under  con- 
ibmporary  circumstances — more  abuse  than  honor  the 
.triginal  sentiment  of  the  Courts  in  this  respect. 

f  Certainly,  appellant  can  take  no  solace  from  the  argu- 
aent  that  he  was  formerly  a  seaman,  and  thus  a  ward  of 
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the   admiralty,   under   the   circumstances   of   the   instani  ii 
case. 


CONCLUSION. 

The  record  in  this  case  and  arguments  propounded  b]i( 
appellant  fail  to  disclose  in  any  manner  that  the  Distric  J  i 
Court  abused  its  inherent  judicial  power  or  its  powe:^!  * 
under  local  General  Rule  14  in  dismissing  the  libel  in  thiJlt^ 
case. 


The  brief  for  appellant  fails  to  disclose  the  appellat'-il 
jurisdiction  of  this  Court  Avithin  the  purview  of  thi;!  f 
Court's  Rule  18(2) (b).  ;:; 

Appellee,  United  States  of  America,  respectfully  subi 
mits  that  the  appeal  should  be  dismissed  for  the  foregoing  < 
reasons   or  in   the   alternative   that   the   order   of   Cour'l 
appealed  from  should  be  affirmed. 

Dated,  San  Francisco,  California, 
August  5,  1957. 

George  Cockran  Doub, 

Assistant  Attorney  General, 

Lloyd  H.  Burke, 

United  States  Attorney, 

Leavenworth  Colby, 
Keith  R.  Ferguson, 

Attorneys,  Admiralty  and  Shipping  Section 
Department  of  Justice, 

Proctors  for  Appellee, 
United  States  of  America. 

LiLLicK,  Geary,  Wheat,  Adams  &  Charles, 
Mark  Scott  Hamilton, 
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No.  15539. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Forrest  Silva  Tucker, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


r. 

Jurisdictional  Statement. 

On  November  7,  1956  the  appellant  was  indicted  by 
the  Grand  Jury  for  the  Southern  District  of  California 
in  one  count  for  a  violation  of  Section  751,  Title  18, 
U.  S.  C.  (Escape  from  Federal  Custody).  [Clk.  Tr. 
p.  2.]  The  case  was  tried  from  January  22,  1957  to 
and  including  January  25,  1957,  the  defendant  being 
represented  by  retained  counsel.  On  the  latter  date,  the 
jury  returned  a  verdict  of  Guilty  and  defendant  was 
sentenced  to  eighteen  months  in  the  custody  of  the 
Attorney  General,  to  run  consecutively  to  a  twenty-five 
year  sentence  being  served  in  the  Northern  District  of 
Cahfornia  [Clk.  Tr.  p.  31]  and  concurrently  to  all  other 
sentences.     [Rep.  Tr.  pp.  377,  380,  388.] 
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The  United  States  District  Court  had  jurisdiction  of 
this  case  under  Section  3231  of  Title  28,  U.  S.  C. 

Notice  of  Appeal  was  filed  on  January  29,  1957.  [Clk.  ! 
Tr.  p.  35.]  Thereafter,  a  Motion  for  an  order  granting  t 
leave  to  appeal  in  Forma  Pauperis  was  granted  [Clk. J 
Tr.  p.  41],  the  designation  of  record  filed  [Clk.  Tr.  p.f  • 
44]  and  the  record  on  appeal  docketed.  ^  * 

Jl 

The  Statute  Involved. 

The  indictment  was  brought  under  Section  751  of  Title,  i 
18,  United  States  Code,  which  provides  in  pertinent  parti  1 
as  follows:  i 

n 

"Whoever  escapes  or  attempts  to  escape  from  the  i 
custody  of  the  Attorney  General  or  his  authorized  : 
representative,  or  from  any  institution  in  which  he  is 
confined  by  direction  of  the  Attorney  General,  or 
from  any  custody  under  or  by  virtue  of  any  process  •  i 
issued  under  the  laws  of  the  United  States  by  anyi; 
court,  judge  or  commissioner,  or  from  the  custody  of ' ' 
an  officer  or  employee  of  the  United  States  pursuant  i 
to  lawful  arrest,  shall,  if  the  custody  or  confinement  i 
is  by  virtue  of  an  arrest  on  a  charge  of  felony,  or  | 
conviction  of  any  offense,  be  fined  not  more  than.:^ 
$5,000  or  imprisoned  not  more  than  five  years,  or!] 
both ;  or  if  the  custody  or  confinement  is  for  extra- '  i 
dition  or  by  virtue  of  an  arrest  or  charge  of  or  for  | 
a  misdemeanor,  and  prior  to  conviction,  be  fined  not;; 
more  than  $1,000  or  imprisoned  not  more  than  one!' 
year,  or  both.   June  25,  1948,  c.  645,  62  Stat.  734."  I  i 
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III. 
Statement  of  the  Facts. 

j  In  connection  with  the  issues  raised  by  appellant,  the 
following-  facts  were  proved  at  the  time  of  trial,  in  addi- 
jtion  to   those   cited   in   the   opening   Brief. 

!  The  United  States  Marshal's  Office  for  the  Southern 
District  of  California  operates  within  the  United  States 
Department  of  Justice  under  the  direction  and  supervision 
of  the  Attorney  General.  The  United  States  Marshal 
assumes  custody  of  all  federal  prisoners  committed  to 
the  custody  of  the  Attorney  General  and  arranges  for 
their  safekeeping  and  transportation  to  places  of  confine- 
ment. Alcatraz  is  a  federal  penitentiary  where  such 
prisoners  are  committed.  However,  when  brought  to  Los 
Angeles,   they  are  confined   in   the   County  Jail   under  a 

I  contract  zvith  Los  Angeles  County.    [Rep.  Tr.  pp.  14,  15.] 

':  This  contract  provided  that  "Federal  prisoners  shall  be 
provided  with  such  medical  and  dental  treatment  as  may 

I  be  necessary  to  conserve  their  health." 

Mr.  Robert  Ware,  the  U.  S.  Marshal  for  this  District, 
corresponded  with  the  Bureau  of  Prisons  in  connection 
j  with  the  execution  of  the  above  contract  [Rep.  Tr.  p. 
18]  because  of  his  duty  in  assuming  custody  of  federal 
prisoners  [Rep.  Tr.  pp.  14,  15]  and  recommended  accept- 
ance of  the  contract  for  that  purpose.    [Rep.  Tr.  p.  20.] 

The  contract  was  then  executed  by  the  Bureau  of 
'  Prisons,  also  a  part  of  the  U.  S.  Department  of  Justice, 
.  with  the  written  approval  of  U.   S.  Marshal  Ware,  and 


also  adopted  by  the  Board  of  Supervisors  for  the  County 
of  Los  Angeles.    [Rep.  Tr.  pp.  10-12.] 

Thereafter,  the  Sheriff's  office  which  has  the  duty  of 
supervising  the  operation  of  the  Jail  Division,  cared  for 
all   federal   prisoners   pursuant   to   the   authority   of   this 

document.     [Rep.  Tr.  pp.  36,  37.]  i 

•i 

The  Los  Angeles  County  Jail  unit  at  the  Los  Angeles  :l 
General  Hospital  is  actually  a  place  of  imprisonment.  ',_ 
[Rep.  Tr.  pp.  29,  30.]  When  a  prisoner  was  transferred  '\ 
from  the  Los  Angeles  County  Jail  at  the  Hall  of  Justice 
to  the  General  Hospital,  the  U.  S.  Marshal  for  this 
District  did  not  require  notification  because  there  is  such  1 
a  "lock-up"  at  the  Hospital.  The  contract  has  a  pro-  i; 
vision  for  notification  because  in  some  counties  there  is  i 
no  such  facihty  at  the  county  hospital.    [Rep.  Tr.  p.  21.]   I 

There  is  a  jail  hospital  facility  at  the  Los  Angeles 
County  Jail  in  the  Hall  of  Justice  [Rep.  Tr.  p.  44]  for 
minor  medical  attention.  [Rep.  Tr.  pp.  22,  47.]  When 
a  federal  prisoner  is  taken  to  the  General  Hospital  a 
substantially  higher  fee  is  charged  to  the  Government. 
[Rep.  Tr.  pp.  26-28.]  This  latter  fee  is  paid  to  the 
Hospital. 

After  the  jail  authorities  received  a  letter  from  appel- 
lant while  he  was  incarcerated  in  the  Los  Angeles  County 
Jail  at  the  Hall  of  Justice,  he  made  several  visits  to 
the  Jail  Hospital  there.  [Rep.  Tr.  p.  46.]  Finally,  upon 
recommendation  of  the  jail  doctor,  appellant  was  referred 
to  the  General  Hospital  for  further  study  in  regard  to 
possible  prostatitus  or  ureteral  calculus.  [Rep.  Tr.  pp. 
48.  49.]  I 
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The  L.  A.  County  Jail  Ward  at  the  General  Hospital 
:overs  a  portion  of  the  13th  floor  thereof.  It  is  separated 
from  the  rest  of  the  hospital  by  bars  and  doors.  [Rep. 
rr.   p.   83.] 

Deputy  Sheriff  William  Phillips  had  charge  of  "custod- 
ial and  security"  operations  at  the  said  jail  ward  as 
rSergeant  in  charge."  [Rep.  Tr.  pp.  62,  63.]  Everyone 
present  in  the  ward  was  under  his  supervision  as  far 
as  custodial  and  safety  requirements  were  concerned. 
[Rep.   Tr.   p.   65.] 

There  were  three  shifts  of  deputy  sheriffs  in  the  jail 
ward  during  any  twenty-four  hour  period,  two  men  being 
on  each  shift.  Sergeant  Phillips  was  the  third  man  on 
the  day  shift.     [Rep.  Tr.  p.  63.] 

There  was  an  average  of  67  prisoners  processed  through 
the  jail  ward  each  day  by  the  two  deputy  sheriffs.  [Rep. 
Tr.  p.  64.]  The  prisoners  were  admitted  to  and  trans- 
ported from  the  jail  ward  through  a  main  gate  which 
was  always  opened  and  closed  by  a  deputy.  [Rep.  Tr. 
pp.  84,  108.]  The  normal  routine  in  connection  with  a 
prisoner  leaving  the  ward  for  a  clinic  was  to  place  hand- 
cuffs or  leg  irons  on  him.  The  prisoner  never  walked  to 
the  gate,  but  was  always  wheeled  or  carried  on  a  stretcher. 
[Rep.   Tr.   pp.    108,    109.] 

The  key  to  the  handcuffs  was  always  kept  by  the  deputy. 
[Rep.  Tr.  p.  109.] 

The  jail  unit  at  the  Hospital  has  eighteen  wards.  There 
was  no  X-ray  equipment.  There  are  various  clinics  in 
the  hospital  staffed  with  specialists  where  prisoner  patients 
had  to  be  taken   for  treatment.     [Rep.   Tr.   p.   65.] 

These  clinics  and  specialists  are  located  in  other  places 
in  the  General  Hospital.    [Rep.  Tr.  pp.  65,  112,   117.] 


The  normal  routine  when  a  prisoner  was  transported  I 
to  another  facility  of  the  General  Hospital  out  of  the 
jail  ward  was  that  he  was  turned  over  to  an  attendant  i 
other  than  the  two  deputy  sheriffs  or  Sergeant  Phillips.  | 
These  attendants  were  assigned  to  the  jail  ward  perma-  it 
nently  and  worked  under  the  supervision  of  Sgt.  Phillips.  ^,] 
[Rep.    Tr.    pp.    67,    68.]  m 

The  appellant  was   received  from  two  deputy  sheriffs  ]  \ 

at  the  jail  ward  the  day  before  the  escape  with  no  indi-  |i! 

cation   of    his    status    or    record    other    than    "En    route  l|i 

U.  S.  Marshal."    [Rep.  Tr.  p.  73.]    He  subsequently  told  fi 

I 
one  of  the  deputys  in  the  ward  that  he  was  being  held  lil 

as  a  "material  witness."    [Rep.  Tr.  p.   110.]  sji 

On  the  morning  of  the  4th  of  November,  1956,  he  was  ;! 
carried  on  a  stretcher  to  the  main  gate  at  the  jail  ward  i 
by  Attendant  Knox.  A  deputy  sheriff  placed  handcuffs  \ 
on  his  wrists  and  kept  the  key.  [Rep.  Tr.  pp.  108,  109.]  ' 
It  was  not  customary  for  a  deputy  to  accompany  prisoners  i 
to  other  facilities  of  the  hospital,  unless  certain  informa-  i.- 
tion  was  known  to  him.     [Rep.  Tr.  pp.   114,   115.]  ]\ 

Attendant  Knox  had  been  assigned  to  the  jail  ward  c| 
in  the  General  Hospital  for  two  years  and  the  bulk  of  'j 
his  duties  consisted  of  transporting  prisoner  patients  ,1 
from  the  jail  ward  to  and  from  the  clinics  in  the  hospital.  ';! 
He  averaged  from  eight  to  ten  such  trips  per  day.  [Rep. 
Tr.  pp.  110,  117,  128.]  He  worked  under  the  instruction  , 
of  Sgt.  Phillips  or  any  of  the  deputies.    [Rep.  Tr.  p.  118.]  ; 

On  the  morning  of  the  4th,  he  was  directed  to  take  : 
appellant  to  the  Cystoscopic  Clinic.  [Rep.  Tr.  p.  118.]  ' 
This  facility  was  equipped  for  examination  in  connection  ;; 
with  certain  bladder  and  kidney  ailments.  There  is  no  ij 
such  facility  in  the  jail  ward  at  the  hospital.     [Rep.  Tr. 
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Dp.  120,  121.]  Attendant  Knox  then  took  the  appellant 
,:o  the  main  gate  so  the  deputy  could  handcuff  him.  [Rep. 
Tr.  pp.  118,  217.] 

Deputy  Scovel  kept  the  key  to  the  handcuffs  which 
were  placed  on  appellant's   wrists,   as   stated   above. 

j  Attendant  Knox  transported  the  prisoner  on  the 
stretcher  dow^n  to  the  fourth  floor  of  the  hospital  and 
'proceeded  to  the  cystoscopic  clinic.  As  he  turned  to  open 
the  double  swinging  doors,  the  events  occurred  which  led 
to  the  prisoner's  escape  from  the  hospital.  [Rep.  Tr.  pp. 
122-128.] 

The  defendant  was  still  in  handcuffs  when  apprehended 
near  Bakersfield  later  that  day.  [Rep.  Tr.  pp.  194,  195, 
217.] 

IV. 
Argument. 

The  Government  respectfully  submits  that  there  is  no 
[real  issue  here  as  to  whether  or  not  the  Sheriff  of  Los 
[Angeles  County  was  an  authorized  representative  of  the 
Attorney  General  of  the  United  States. 

The   only   question    in   this    case    is   whether   appellant 
I  was  still  in  the  custody  of  an  authorized  representative 
I  of  the  Attorney  General  of  the  United  States  at  the  time 
of  his  escape  from  the  custody  of  a  hospital  attendant. 

The  only  reasonable  conclusion  from  the  evidence  in 
this  case  is  in  the  affirmative. 

However,  since  counsel  has  raised  the  contention  that 
even  the  L.  A.  County  Sheriff  was  not  authorized  by 
the  Attorney  General  to  have  custody  of  the  appellant 
on  the  ground  there  is  no  evidence  to  prove  the  Assistant 
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Director   of  the   Bureau   of    Prisons   was   authorized  by 
the  Attorney  General  to  enter  into  contracts  with  local '  i 
agencies   pertaining  to  the   care   and   custody  of   federal   i 
prisoners,  we  call  the  Court's  attention  to  the  fact  that   ' 
the  "Motion  for  Dismissal"  made  after  the  Government's   ! 
prima  facie  case,  did  not  urge  this  objection.    (We  assume  J 
that  the  said  motion  was  treated  by  the  District  Court  i  j 
as  a  Motion  for  Judgment  of  Acquittal  under  Rule  29  ^  j 
of    the    Federal    Rules    of    Criminal    Procedure.)     It   isj! 
apparent  that  the  only  basis  for  the  motion  was  that  thefll 
defendant  had  been  taken  out  of  the  County  Jail  ward   i 
of  the  County  Hospital  and  was   in  the   custody  of  an  i' 
orderly  of  the  Hospital.    In  fact,  a  concession  by  counsel 
seems  to  be  made  at  line  20  [Rep.  Tr.  p.  204]  that  the,< 
Sheriff  had  authority  to  handle  prisoners  for  the  U.  S.  'i 
Marshal  and  he  goes  on  to  say  that  it  was  not  a  dele-'' 
gable  power. 

The  Government  also  calls  this  Court's  attention  to ' 
the  fact  the  motion  was  not  renewed  in  the  case.  [Rep.  fi 
Tr.  pp.  249,  344,  345.]  In  order  to  preserve  any  question)  i 
of  the  sufficiency  of  the  evidence  on  appeal  the  motion );  i 
has  to  be  renewed.  Further,  the  question  as  to  whether  i 
the  appellant  was  in  the  custody  of  an  authorized  repre-  j 
sentative  of  the  Attorney  General  in  connection  with  the  1 1 
hospital  orderly  seems  to  have  been  submitted  to  the  jury  ■; 
as  a  question  of  fact  [Rep.  Tr.  pp.  355,  356]  without  : 
objection  from  appellant  [Rep.  Tr.  p.  367]  and,  there- ij 
fore,  cannot  be  raised  at  this  time  on  appeal.  ( I 

Assuming,  arguendo,  that  this  Court  will  consider  the 
first  question  raised  by  the  appellant,  the  evidence  shows  i  { 
that  he  is  in  error.    The  Los  Angeles  County  Sheriff  was ' 
clearly   an    "authorized   representative"   of   the   Attorney 
General.  i 


The  U.  S.  Marshal  has  the  duty  of  caring  for  all 
ederal  prisoners  and  works  under  the  supervision  of  the 
ittoriiey  General.  The  contract  in  question  was  executed 
it  his  instance  and  because  of  such  responsibilities,  as 
^hown  by  the  correspondence  in  evidence,  the  contract 
jtself  [Exs.  5,  6,  7  and  8],  and  his  testimony  as  to  his 
iuties  with  respect  to  Federal  Prisoners.  He  recom- 
nended  its  acceptance  in  writing  and  ever  since  that  time 
)fficially  acted  in  federal  custody  matters  pursuant  thereto. 

Section  4002  of  Title  18,  United  States  Code,  provides 
n  effect  that  the  Director  of  the  Federal  Bureau  of 
Prisons  may  contract  with  the  proper  authorities  of  any 
oolitical  subdivision  of  any  state  for  the  "imprisonment, 
'subsistence,  care,  and  proper  employment  of  all  persons 
leld  under  the  authority  of  any  enactment  of  Congress." 
rhis  section  is  recited  in  the  contract  itself.  Further, 
Section  4042(2)  clearly  shows  that  the  Bureau  of  Prisons 

:l 

jn  so  doing  is  acting  under  the  direction  of  the  Attorney 
General. 

j  Thus,  this  particular  document  executed  by  the  Bureau 
of  Prisons,  which  is  also  a  part  of  the  Department  of 
'Justice,  was  authorized  by  statute.  Sections  4002  and 
4042(2)  show  the  Bureau  of  Prisons  is  the  actual  con- 
tracting agency  for  all  matters  pertaining  to  the  care 
land  custody  of  federal  prisoners  on  behalf  of  the  Attor- 
ney General.  It  is  equally  clear  that  the  representative 
designated  in  the  contract  to  care  for  federal  prisoners 
was  in  turn  an  ''authorized  representative"  of  the  Attor- 
ney General  since  it  was  also  executed  with  the  written 
approval  of  and  for  the  benefit  of  an  official  acting  under 
the  supervision  and  direction  of  the  Attorney  General. 
The  Marshal  placed  the  official  stamp  of  approval  from 
jthe  Attorney  General  upon  the  local  agency  as  his  author- 
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ized  representative  by  negotiating  the  execution  of  the  ; 
contract  and  approving  it  in  writing  on  the  document!  i 
itself.  He  then  continued  to  act  pursuant  to  its  terms!  i 
in  connection  with  the  custody  and  care  of  f ederar  o 
prisoners. 

In  connection  with  the  merits  of  the  only  issue  of  anyrU 
substance  here,  the  Government  submits  that  a  liberal'  ■; 
construction  of  the  statute  should  be  made.  This  section:;  t; 
was  obviously  created  to  protect  the  public  against  espe-t'l 
cially  dangerous  elements  of  the  population.  Confinementi  i 
in  prison  for  long  periods  of  time,  together  with  thelt 
prospect  of  future  incarceration,  could  well  engender  a : ' 
determination  to  escape  and  stay  at  large  at  all  costs.; « 
Under  such  conditions,  slight  provocation  from  innocentiii 
persons  and  helpless  families  could  easily  precipitate  ser-|^ 
ious  injury  and  even  death.  An  unrealistic  and  strict  i!' 
construction  of  the  Section  could  provide  a  means  off 
avoiding  the  deterrent  of  the  law  by  those  who  would  1 1 
cleverly  and  carefully  calculate  opportunities  for  escape  ^U 
outside  a  narrow  construction  of  custodial   status.  I 

Judge    Ernest    Tolin    stated   at    the    trial    of    the   caselij 
[Rep.  Tr.  p.  31]: 

"You  had  within  the  question  the  proposition  if  a !  | 
man  was  not  in  the  very  prison  ward  he  was  not  I: 
in  the  County  Jail.  j' 

Now,   I  don't  think  that  is  involved  in  the  case.  I 
The  question  here  is  federal  custody,  custody  of  the!! 
Attorney  General.    Men  are   in  the  custody  of  the 
Attorney    General    at   times    within   this    courtroom, ' 
at  times  within  the  elevator,  and  we  are  inquiring ; 
into  custody  of  the  Attorney   General,   rather  than 
quality  of  the  institution  in  which  the  custody  might  i 
be  exercised." 
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The  evidence  shows  that  the  Jail  ward  at  the  General 
lospital  is  actually  not  much  more  than  a  "lock  up." 
Nearly,  prisoners  could  not  be  kept  overnight  in  wards 
ath  other  patients  at  the  hospital.  A  portion  of  the 
lirteenth  floor  is  set  aside  by  bars  and  doors  from  the 
est  of  the  establishment  for  this  purpose.  The  only 
eason  the  prisoners  are  there  at  all  is  because  they  need, 
ir  appear  to  require,  special  medical  attention  which  can- 
ot  be  supplied  by  the  limited  facilities  at  the  downtown 
ail.  Since  the  hospital  is  equipped  with  everything  neces- 
ary  for  competent  medical  attention,  the  only  extra 
acility  needed  would  be  on  a  custodial  basis.  Obviously, 
he  jail  ward  was  only  such  a  base  of  operations  from 
i^hich  the  prisoners  could  be  transported  to  the  facility 
\fhich   suited    a    particular    ailment. 

I  The  evidence  shows  a  reasonable  custodial  routine  has 
)een  established  at  the  hospital  to  facilitate  the  handling 
)f  a  large  number  of  prisoner  patients  every  day.  Further, 
,he  fee  paid  by  the  Marshal  in  these  cases  is  paid  to 
he  hospital  itself  and  is  substantially  larger.  It  strongly 
aidicates  that  services  will  be  rendered  by  the  Hospital 
in  connection  with  the  treatment  and  examination  of 
'Prisoners.  One  of  these  extra  costs  is  obviously  that  of 
ittendants,  nurses,  clerks  and  others  who  must  of  neces- 
sity be  assigned  to  the  jail  ward  by  the  County  Hospital. 
3an  it  be  said  the  contract  with  the  County  did  not 
:ontemplate  the  using  of  hospital  orderlies  and  attendants 
jo  transport  prisoner  patients  to  necessary  facilities  under 
■easonable  precautions.  The  Marshal  knew  the  jail  ward 
•vas   just   a    "lock-up." 

j  Technically,  the  contract  is  with  the  County  of  Los 
Angeles,  not  the  L.  A.  County  Sheriff,  and  provided  for 
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the  safekeeping,  care  and  subsistence  of  prisoners.  Tht  j 
County  is  a  legal  entity  and  could  use,  in  accordance  with  \ 
the  spirit  of  the  contract,  any  county  employee  whost  ( 
services  would  be  reasonably  necessary  in  connection  witb  / 
special  medical  care.  Here  attendant  Knox  was  also  aM 
county  employee,  exclusively  assigned  to  the  jail  ward  J 
for  the  purpose  of  transporting  prisoners.  Further,  care-'|( 
ful  precautions  were  taken  to  safeguard  the  prisonerV' j 
custody.  The  fact  that  he  succeeded  in  achieving  hisi  | 
liberty  for  a  short  time  does  not  change  this  fact.  \  j 

There  were  only  two  deputy  sheriffs  available  to  process;' ! 
the  patients  and  an  average  of  67  passed  through  each' , 
day.    The  normal  routine  was  to  receive  the  prisoner  orl 
a  stretcher  or  in  a  wheelchair  before  he  passed  through': 
the  bars  and  to  handcuff  his  wrists.    It  is  important  tc 
note  that   the   deputy  kept   the   key   to   appellant's   cuffs. 
Attendant  Knox  did  not  have  a  key.  * , 

Appellant   was   not   turned   loose   on   his   own   devices, 
with  merely  the  expectation  he  would  dutifully  go  to  thel; 
cystoscopic  clinic.    It  could  be  said  appellant  was  in  thel  1 
joint  custody  of  both  the  Deputy  Sheriff  and  Attendant  ; 
Knox.    The  Sheriff  had  not  made  any  move  to  relinquish;;! 
his  custody  and,  in  fact,  took  steps  to  safeguard  it,  as  ' 
set   forth   above.     The    fact   that   he   had    to    share   this:  I 
custody  with  a  hospital  attendant   regularly  assigned  tc' 
the  jail  ward   in   shuttling  prisoners   back  and   forth  tc, 
necessary  medical  facilities  does  not  affect  his  custodialij 
status. 

Even    so,    the    contract    itself    described    the    place   oij^ 
detainment  as  the  Los  Angeles  County  Jail,  Los  Angeles. | 
since  the  basic  purpose  of  the  agreement  was  confinement.' 
However,  necessarily  flowing  from  such  an  arrangement 
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tere provisions  for  adequate  subsistence  and  medical  care, 
n  fact  many  considerations  were  given  to  the  confine- 
lent  of  prisoners,  such  as  visits,  mail,  publicity,  personal 
roperty,  deaths,  marriage,  employment  and  others.  Nor- 
lally,  with  a  few  exceptions,  only  the  problem  of  medical 
are  would  involve  a  substantial  undertaking  with  respect 
b  removal  of  the  prisoner's  person  from  the  jail  in  down- 
own  Los  Angeles.  The  contract  recognizes  the  need  for 
lutside  hospitalization  and  specifically  names  the  "Los 
Vngeles  County  General  Hospital."  It  does  not  mention 
he  jail  ward  in  the  hospital.  It  is  thus  clear  that  the 
ontract  itself  specifically  provides  for  hospitalization  in 
he  general  medical  facilities  of  the  hospital.  As  stated 
-bove,  the  contract  is  with  the  County  of  Los  Angeles, 
lot  specifically  the  Sheriff,  and  the  "Description  of  Serv- 
ce"  is  in  part  set  forth  as  "Safekeeping,  care  and  sub- 
istence  of  prisoners  *  *  *."  There  is  nothing  in  it 
vhich  indicates  that  "safe  custody"  in  the  hospital  meant 
he  actual  presence  of  a  deputy  sheriff  at  all  times  with 
I  patient. 

There  is  actually  no  provision  which  even  demands 
hat  there  be  a  deputy  sheriff  or  a  "Jail  Ward"'  in  the 
nstitution.  The  requirement  is  that  the  prisoners  are 
•n  "safe  custody"  and  "proper  discipline  and  control"  are 
paintained.  Of  course,  it  is  good  sense  to  expect  that 
jail  facilities  would  be  provided  from  within  the  Hospital 
with,  at  least,  supervising  deputy  sheriffs  in  charge.  Such 
-vas  the  case  here.  However,  the  details  of  custodial 
irrangements  in  case  of  removal  to  the  Hospital  are  clearly 
eft  within  the  discretion  of  the  County,  as  long  as  the 
^.bove  general  requirements  are  fulfilled. 

i 
There  are  few  reported  cases  to  be  found  which  deal 

vith  the  question  of  custody  on  an  escape  charge;  how- 
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ever,  the  cases  cited  below  all  indicate  a  willingness  or  ; 
the  part  of  the  Courts  to  liberally  construe  the  language  ; 
of  the  various  statutes  and  orders  before  them.  In  the 
early  case  of  Hicks  v.  Folks,  Sheriff  of  San  Diego  County.'  t 
97  Cal.  241,  January  21,  1893,  the  Board  of  Supervisors!^ 
for  San  Diego  County  passed  an  order  providing  for 
the  working  of  prisoners  under  the  direction  of  a  respon-. 
sible  person.  The  Sheriff  resisted  a  demand  of  a  person]  l 
appointed  as  overseer  of  such  prisoners  by  the  Boardi^ 
for  the  production  of  certain  prisoners  in  his  custodyljc 
The  appellant  contended  that  the  Sheriff  was  the  only!;{j 
legal  and  proper  custodian  of  prisoners  under  the  Polit-  ! 
ical  Code,  insisting  that  the  words  of  the  order  "underf;  ( 
the  direction  of  some  responsible  person"  did  not  mean;!' 
a  change  of  custody.  The  Supreme  Court  of  the  Staten 
of  California  did  not  sustain  the  Sheriff's  contention  andj.| 
stated  in  part:  | 

*'*     *     *    These  statutes  do  not  impose  any  addi-j' 
tional  duties  upon  the  Sheriff.    If  it  were  intended! « 
that  prisoners  while  at  labor  should  be  in  the  imme-:*  I 
diate  custody  of  the  Sheriff,  it  is  reasonable  to  sup-i  i 
pose  the  statute  would  have  said  so.    The  authorityi'  i 
given  the  Board  of  Supervisors  is  broad  enough  tol 
include   the   custody   of   the   prisoners    while   absent"  ■ 
from   the   jail,   and   indeed   the   custody   by   the   're-, 
sponsible    person'    under    whose    direction    they   are 
required  to  labor  is  essential  to  their  profitable  em-j  i 
ployment.   If  does  not  follow  from  the  fact  that  they  \ 
are  such  officers  that  the  Sheriff  or  any  of  his  depu-  ' 
ties  are  suitable  persons  to  direct  such  labor;    *    *    *; ' 

The  authority  conferred  upon  the  Board  of  Super-  j 
visors  'to  provide  for  the  working  of  prisoners'  in-  , 
eludes  all  that  is  required  to  prevent  escapes,  as  wellji 
as  the  direction  of  their  labor.    Any  other  construe-' 
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tion  would,  at  the  pleasure  of  the  Sheriff,  defeat  the 
operation  of  the  statute,  since  the  statute  neither 
requires  the  Sheriff  to  perform  this  duty,  nor  author- 
izes the  Board  of  Supervisors  to  compel  him  to  per- 
form it.  Their  custody  as  well  as  direction  while 
at  work  is  confined  to  some  'responsible  person'  by 
contract,  and  not  by  arbitrary  direction.  The  Sheriff 
might  be  selected  for  such  purpose,  but  could  not 
be  required  to  perform  the  duty,  except  as  the  result 
of  a  contract  voluntarily  made  by  him." 

With  respect  to  the  contract  in  question.  Rule  No.  1 
ilating-  to  "responsibility  for  Prisoners'  Custody"  pro- 
^'des  that  "It  is  the  responsibiHty  of  the  Sheriff,  Jailor, 
^1"  other  official  responsible  for  the  administration  of  the 
'iStitution  to  keep  the  prisoners  in  safe  custody  and  to 
laintain  proper  discipline  and  control."    Under  this  pro- 

sion  the  County  could  select  the  Sheriff  for  such  pur- 
])se  either  solely  or  jointly  with  other  persons  to  exer- 
t'se  custodial  care  over  patient  prisoners.  The  County 
tmld  also  select  an  agency  other  than  the  Sheriff  to  exer- 
•Jse  this  responsibility  as  long  as  the  prisoners  were  in 
'safe  custody"  and  "proper  discipline  and  control"  were 
|aintained  under  the  terms  of  the  contract. 

■  The  case  of  People  v.  Hadley,  88  Cal.  App.  2d  734, 
>9  P.  2d  382  (Nov.  20,  1948),  may  be  of  interest 
I  this  Court  in  connection  with  the  question  of  the  cus- 
xly  itself.  The  prisoner  was  charged  in  essence  with 
\  violation  of  the  California  Penal  Code  in  that,  while 
\  prisoner  committed  to  the  State  Prison  at  Folsom 
)r  a  term  less  than  life,  and  while  at  work  outside  the 
rison  under  the  surveillance  of  prison  guards,  he  escaped, 
he  evidence  showed  that  the  prisoner  was  at  a  camp 
I  charge  of  a  correctional  officer  of  Folsom  Prison  out- 
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side  of  the  Prison  itself.  The  defendant  left  the  cam  i 
with  the  permission  of  the  officer  to  go  fishing.  Therl ' 
was  one  other  prison  guard  at  the  camp  in  addition  til 
the  above  officer,  but  there  was  no  guard  with  the  pri  i 
soner  on  his  fishing  trip.  At  the  trial  defendant  asserte'H 
that  the  surveillance  had  been  only  a  technical  one,  thougJ^ 
the  guards  were  responsible  for  the  prisoners,  and  thai  i 
there  was  no  physical  control  of  the  men  during  the  day  i 
time  while  working  in  the  forest.  The  Court  held  a j 
page  7Z6\  if 

"It  is  true  that  the  Camp  had  but  two  guard  i 
who  obviously  could  not  keep  their  eyes  at  all  time^i 
on  some  fifty  inmates;  but  it  does  not  follow  tha' 
appellant's  escape  is  not  to  be  deemed  within  th- 
statute  because  he  was  not  so  guarded.  The  languag; ; 
of  the  section  was  broad,  and,  we  think,  quite  suffi  i 
cient  to  comprehend  the  escape  of  appellant  from  th  i 
forestry  camp  where  he  was  working.  See  Peopl' 
V.  Hozvard,  120  Cal.  App.  45,  51-52  (8  P.  2d  176)'': 
People  V.  Upton,  67  Cal.  App.  445  (228  P.  50)( ' 
People  V.  Lezuis,  61  Cal.  App.  280  (214  P.  1005)ij 
People  V.  Crider,  76  Cal.  App.  1001,  1004  (24;; 
P.  113)." 

^; 

People  V.  Hoivard,  120  Cal.  App.  45,  8  P.  2d  17 
(1932). 

In  People  v.  Priegel,  272  P.  2d  831  (Dist.  Ct.  of  App? 
4th  Dist.,  Cal.,  July  15,  1954),  an  Order  was  made  b;  1 
the  .Superior  Court  of  San  Diego  that  the  prisoner  b,i 
taken  from  the  County  Jail  to  the  San  Diego  Countji 
Hospital  for  treatment  and  be  ''kept"  there  and  upojj 
his  recovery  "be  returned  to  the  custody  of  the  Sheril;j 
of  San  Diego  County."    The  defendant  argued  that  th; 
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rovision  in  the  Order  that  he  be  kept  "without  guard" 
Dntrolled  over  the  word  "kept"  and  that  he  was  not  in 
iListody  during  his  period  at  the  hospital.  He  contended 
lat  the  words  "returned  to  the  custody"  of  the  Sheriff 
;iade  it  conclusively  appear  that  the  Court  had  released 
jim  upon  his  own  recognizance.  The  Court  stated  at 
iage  832: 

"The  entire  Order  made  by  the  Court  must  be  con- 
I  sidered  as  a  whole,  and  not  merely  one  phrase  therein, 
in  order  to  determine  its  meaning  and  effect.  *  *  * 
Instead  of  indicating  an  intention  to  release  the  de- 
fendant from  custody  for  a  time,  the  Order  clearly 
discloses  an  intention  to  maintain  continuous  custody, 
the  only  change  being  with  respect  to  the  place  of 
I       custody.     *    *    * 

The  use  of  the  phrase  'without  guard'  relieved  the 
Sheriff  of  the  duty  of  furnishing  a  deputy  to  guard 
the  defendant  during  the  period  of  treatment  but  in 
no  way  affected  the  duty  placed  on  the  hospital 
authorities  to  keep  him  there  during  that  period,  and 
until  he  was  returned  to  the  custody  of  the  Sheriff. 
The  only  way  they  could  carry  out  the  Court's  Order 
was  to  lock  the  defendant  up,  and  the  evidence  is 
that  the  only  facilities  they  had  for  keeping  a  patient 
locked  up  was  by  placing  him  in  the  psychopathic 
ward.    This  was  done,     *     *     *." 

In  the  case  of  Giles  v.  United  States,  157  F.  2d  588 
|(9th  Cir..  Oct.  14,  1946),  this  Honorable  Court  rejected 
a  contention  from  the  appellant  that  he  could  not  have 
been  deemed  to  have  attempted  to  escape  from  custody 
because  he  was  not  at  all  times  under  the  observation 
of  one  or  the  other  of  the  prison  guards.  He  had  been 
working  on  a  dock  with  other  inmates  of  Alcatraz  under 
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the  general  supervision  af  prison  guards.    Judg£  Heat'* 

stated  -at  page  589: 

"The  argument  is  without  force.  The  statutor\\ 
term  'custody/  as  applied,  certainly,  to  the  situatio:i  j 
•of  appellant,  is  not  so  narrow  and  restricted.  Appeln  i 
lant  likens  the  case  to  one  where  the  custodian  o  i  ^ 
a  prisoner  purposely  abandons  his  charge,  leaving  hitii  | 
free  to  go  his  own  way.  There  was  no  abandonmen  i 
of  custody  in  this  instance.  Moreover,  the  questio'i  i 
of  custody  zvas  submitted  to  the  jury  as  one  of  faci  J 
in  an  instruction  stating  that,  in  order  to  convicil^ 
the  evidence  must  show  beyond  a  reasonable  doubi  > 
that  the  accused  was  actually  in  custody  at  the  begin';  ', 
ning  of  the  alleged  attempt  to  escape."  '  ^ 

It  is  clear  that  the  language  above  quoted,  considerin|i  r 
the  circumstances  present  in  that  case,  would  be  control 
ling  in  the  instant  matter.    Further,  the  question  of  cus; 
tody  was  also  submitted  here  to  the  jury  as  one  of  fact-  < 
[Rep.  Tr.  pp.  352-356,  366,  367.] 

It  is  respectfully  submitted  with  respect  to  the  Gikx'^ 
case  that  none  of  the  matters  raised  by  Judge  Denmaiiii 
in  his  defense  would  be  appropriate  in  this  matter. 

Conclusion.  P 

It  is  respectfully  submitted  to  this  Honorable  Coun  ] 
that,  for  the  reasons  stated  above,  the  Judgment  belovH 
should  be  affirmed.  H 

Laughlin  E.  Waters,  H 

United  States  Attorney,  \ 

Louis  Lee  Abbott, 

Asst.  United  States  Attorney  ' 
Chief,   Criminal  Division, 

Leila  F.  Bulgrin, 

Asst.  United  States  Attorney.^ 
Attorneys  for  Appellee.    | 
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